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Honorable Richard Mills, United States District Judge for the Central District of Illinois, sitting*

by designation.

PACKERS AND STOCKYARDS ACT

COURT DECISION

WAYNE W. COBLENTZ, d/b/a COBLENTZ & SONS LIVESTOCK  v.
USDA.
No. 02-3806.
Filed December 18, 2003.

(Cite as: 2003 WL 23156647 (6th Cir.)).

P&S – Unfair practice – Prompt payment, failure to make, when due – Insufficient funds in

account – Timely answer, failure to file – Post sale – Agreement, post sale, to repay creditor not

satisfactory.

Cattle dealer failed to maintain adequate funds in his account and failed to make prompt payment when

due to his sellers.  After receiving the Complaint, Respondent failed to file a timely answer.  On appeal

to the JO, Respondent claimed “good cause” and “honest mistake” to overturn the default  because he

had paid off  most sellers and was work ing with this attorney.  JO determined that the offense had

already occurred and that late amends to cu re the offense would not erase the past.  Respondent

contented that “good cause” was an arbitrary standard in his Motion to Dismiss the ALJ’s Default

Order but the court determined that the agency complied with its own procedural rules.

United States Court of Appeals, Sixth Circuit.

 On Appeal from A Judgment of the United States Department of Agriculture.

 Before MARTIN and SUTTON, Circuit Judges; and MILLS, District Judge.*

OPINION

 MILLS, District Judge.

I.

Mr. Wayne Coblentz is a dealer who buys and sells livestock for others on
a commission basis. Coblentz, like other livestock dealers, is required to be
registered under the Packers and Stockyards Act ("Act"). Section 312(a) of the
Act prohibits any dealer from engaging in any unfair or deceptive practice in
connection with the buying or selling of livestock. 7 U.S.C. § 213(a). Under
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the Act. a dealer must pay the full purchase price for livestock no later than
one business day following the date of purchase. 7 U.S.C. § 228b(a). Any delay
or attempt to delay the collection of payment for a livestock purchase is an
unfair practice in violation of the Act. 7 U.S.C. § 228b(c).

On September 6, 2001, the Deputy Administrator of the Packers and
Stockyards Programs, Grain Inspection and Packers and Stockyards
Administration, United States Department of Agriculture ("Respondent"), filed
a Complaint against Coblentz. The Complaint alleged that on several dates in
1999 and 2000, Coblentz purchased livestock from various entities and failed
to timely pay for several of these purchases and attempted to pay for others
with checks returned by the bank due to insufficient funds. The Complaint
alleged Coblentz's actions constituted willful violations of sections 312(a) and
409 of the Act. 7 U.S.C. §§ 213(a), 228b.

On October 2, 2001, Coblentz was served with the Complaint along with
the Rules of Practice Governing Adjudicatory Administrative Proceedings
Instituted by the Secretary Under Various Statutes ("Rules of Practice") and a
service letter from the Clerk. The Rules of Practice stated, "Within 20 days
after the service of the complaint" an answer shall be filed with the Hearing
Clerk. 7 C.F.R. § 1.136(a). "Failure to file an answer ... shall be deemed, for
purposes of the proceeding, an admission of the allegations in the Complaint."
7 C.F.R. § 1.136(c). The Clerk's letter reiterated, "Most importantly, you have
20 days from the receipt of this letter to file with the Hearing Clerk an original
and three copies of your written and signed answer to the Complaint"
(emphasis in original). "Failure to file ... shall constitute an admission of those
allegations and a waiver of your right to an oral hearing." Coblentz did not file
an answer.

On October 24, 2001, the Hearing Clerk sent a letter to Coblentz advising
him that an answer had not been filed within the time required by the Rules of
Practice. On March 18, 2002, the Respondent filed a Motion for Default. On
March 23, 2002, the Hearing Clerk served Coblentz with the Motion for
Default, a Proposed Decision, and the Hearing Clerk's service letter. The letter
stated, "In accordance with applicable rules of practice, [you] will have 20 days
from the receipt of this letter in which to file with this office an original and
four copies of your objections to the Proposed Decision." Coblentz did not file
objections.
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On April 12, 2002, the Administrative Law Judge ("ALJ") issued a
Decision Without Hearing By Reason of Default finding Coblentz had willfully
violated sections 312(a) and 409 of the Act, ordering Coblentz to cease and
desist from further violations and suspending Coblentz as a registrant under
the Act for a period of five years provided: 
that upon application to the Packers and Stockyards Programs a supplemental
order may be issued terminating the suspension of [Coblentz] as a registrant
under the Packers and Stockyards Act at any time after 150 days upon
demonstration by [Coblentz] that the livestock sellers identified in the
Complaint have been paid in full. 
  In re Coblentz, No. D-01-0013 (U.S.D.A. Apr. 12, 2002) (ALJ decision). On
May 10, 2002, Coblentz appealed and requested the Judicial Officer ("JO") to
vacate the ALJ's default judgment. On May 30, 2002, the Judicial Officer
issued a Decision and Order affirming the ALJ's decision. Coblentz appeals the
JO's decision. Coblentz's suspension as a registrant under the Act was stayed
pending the outcome of this appeal.

II.

We apply the "abuse of discretion" standard of review to an administrative
decision finding no "good cause" for accepting an untimely answer to a
complaint. Father & Sons Lumber and Bldg. Supplies. Inc. v. N.L.R.B., 931
F.2d 1093, 1095 (6th Cir.1991). A default judgment will be affirmed unless the
agency's "construction of the good cause standard is so arbitrary as to defeat
justice." Id. at 1096.

Section 228 of Title 7 authorizes the Secretary to "make such rules,
regulations, and orders as may be necessary to carry out the provisions of this
[Act]." The Rules of Practice provide that an answer must be filed within
twenty days of service of the complaint. 7 C.F.R. § 1.136(a). Failure to file an
answer within twenty days is deemed an admission of the complaint's
allegations, 7 C.F.R. § 1.136(c), and a waiver of a hearing, 7 C.F.R. § 1.139.
Section 1.139 permits filing of objections to a motion for default judgment. If
the judge finds the objections meritorious, the motion for default judgment
"shall be denied with supporting reasons." 7 C.F.R. § 1.139. "If meritorious
objections are not filed, the Judge shall issue a decision without further
procedure or hearing." Id.

Despite the repeated admonitions Coblentz received via the Rules of
Practice and the Hearing Clerk's letter, Coblentz failed to file an answer within
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twenty days. In March 2002, Respondent filed a Motion for Default. Again,
despite the warning in the Rules of Practice and the Hearing Clerk's letter,
Coblentz failed to file objections within twenty days. As a result, default
judgment was entered. Finally, on May 10, 2002, Coblentz formally entered
the case when he filed an Appeal Petition requesting the Judicial Officer vacate
the default judgment for, essentially, "good cause."

Although an explicit "good cause" provision is absent from the Rules of
Practice, default judgments have been vacated for good cause or when the
motion to vacate was unopposed. See In re Dale Goodale, 60 Agric. Dec. 670
(Dec. 11, 2001) (vacating judgment when administrative law judge adopted
inconsistent findings on a dispositive fact); In re Deora Sewnanan, 60 Agric.
Dec. 688 (Nov. 9, 2001) (vacating when no evidence the complaint was
served); In re H. Schnell & Co., 57 Agric. Dec. 1722 (1998) (vacating default
when ALJ incorrectly characterized statements as admissions); In re Arizona
Livestock Auction, Inc., 55 Agric. Dec. 1121 (1996) (vacating default when the
facts alleged in complaint were insufficient to find violation of Act); In re Veg-
Pro Distribs., 42 Agric. Dec. 273 (1983) (vacating default when the complaint
was returned as undeliverable); see also In re Vaughn Gallop, 40 Agric. Dec.
217 (1981) (remanded for determination of whether just cause existed for
permitting late answer).

In his appeal brief to the JO, Coblentz explained why he did not file a
timely answer to the Complaint. Upon information and belief that he could
remedy the situation and avoid an adverse decision, Coblentz wrote Attorney
Spicknall [counsel for the respondent] to inform him that all of Coblentz's
debts had been paid in full except the debt of The Kidron Auction, Inc....
Moreover, Coblentz informed Attorney Spicknall that an agreement was
reached between Coblentz and The Kidron Auction, Inc. regarding payment
of his debt. Discussions with Attorney Spicknall continued until mid February
2002.... Coblentz's failure to respond to the Complaint was an honest mistake,
in that he truthfully believed his communications with Attorney Spicknall, in
addition to his orderly payment of all of his debts and his agreement with The
Kidron Auction, Inc., would remedy the present matter. In essence, Coblentz
believed that if all parties were paid in full, the USDA Complaint against him
would be withdrawn. 

Coblentz's Appeal Brief (May 10, 2002). Coblentz also argued that his
agreement with The Kidron Auction. Inc. satisfied 7 U.S.C. § 228b(b). Section
228b(b) allows parties to expressly agree in writing, prior to the purchase, to
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effect payment in a manner other than that required in 228b(a). 7 U.S.C. §
228b(b).  The JO rejected Coblentz's arguments. First, Coblentz's payments to
the other livestock sellers did not alter the fact that the payments were late and
in violation of 7 U.S.C. § 228b(a). Second, the agreement between The Kidron
Auction and Coblentz did not satisfy 228b(b) because it was not entered into
prior to the purchases. Third, the JO concluded Coblentz's "honest mistake"
was unreasonable in light of the directives to respond issued in the Complaint,
the Rules of Practice, and the Hearing Clerk's letters.

We review the JO's decision for abuse of discretion and will not substitute
its judgment with ours. The JO considered Coblentz's request to vacate the
default judgment and his accompanying arguments. After addressing each
argument in turn, the JO concluded Coblentz failed to present good cause to
vacate. Coblentz argues the Secretary has not developed a standard by which
to determine when good cause exists to set aside a default judgment.
Respondent asserts the good cause standard is simply a fact specific,
case-by-case analysis. We agree with Respondent. Simply because it is
justifiably difficult to obtain relief from default, does not mean a standard for
good cause does not exist. The JO concluded Coblentz's proffered reasons fell
short of excusing his torpid response to the Complaint. We find no fault with
the JO's decision.

Although we cannot provide the outcome Coblentz is seeking, he is not
without options. If Coblentz simply repays the debts referenced in the
Complaint, he could be back in business in just 150 days. For his sake, the
Court hopes Coblentz has made good use of the last two years and can readily
satisfy the conditions of the sanction. If so, Coblentz may return to his
livelihood in the not too distant future.

AFFIRMED.
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PACKERS AND STOCKYARDS ACT

MISCELLANEOUS ORDER

In re:  MARYSVILLE ENTERPRISES, INC., d/b/a MARYSVILLE HOG
BUYING CO., JAMES L. BREEDING, AND BYRON  E. THORESON.
P. & S. Docket No. D-98-0027.
Supplemental Order as to Respondent James L. Breeding.
Filed July 14, 2003.

Eric Paul, for Complainant.

Jennifer P. Kyner and Brian E. Engel,  and Darold D. Bolton, for Respondents Marysville Enterprises,

Inc., d/b/a Marysville Hog Buying Co., and James L. Breeding.

Order issued by William G. Jenson, Judicial Officer.

On January 4, 2000, I issued a Decision and Order as to Marysville
Enterprises, Inc., d/b/a Marysville Hog Buying Co., and James L. Breeding,
which, inter alia, suspended Respondent James L. Breeding as a registrant
under the Packers and Stockyards Act for a period of 5 years, and provided
that, upon application to the Grain Inspection, Packers and Stockyards
Administration [hereinafter GIPSA], a supplemental order may be issued
permitting the salaried employment of Respondent James L. Breeding by
another registrant or packer after the expiration of the initial 150 days of the
5-year period of suspension and upon demonstration of circumstances
warranting modification of the January 4, 2000, Order.

Packers and Stockyards Programs, GIPSA, received a request to approve
the employment of Respondent James L. Breeding to buy and sell livestock for
TJP, Inc., a corporation located in Marysville, Kansas, which was registered
and bonded on June 9, 2003, to buy and sell cattle as a dealer under the
Packers and Stockyards Act.  After reviewing the circumstances, Complainant
filed a request for a supplemental order to permit the salaried employment of
Respondent James L. Breeding by TJP, Inc.

Complainant’s request for a supplemental order is granted.  For the
foregoing reasons, the following Supplemental Order should be issued.

SUPPLEMENTAL ORDER

The suspension provision of the Order issued on January 4, 2000, is
modified to permit Respondent James L. Breeding to be employed by TJP, Inc.,
provided that Respondent James L. Breeding is employed as a bona fide
salaried employee and that all livestock purchases are made in the name of
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TJP, Inc., and paid for by TJP, Inc.  Respondent James L. Breeding may not
purchase livestock for any other registrant or packer or resume purchasing
livestock for his own account until the full 5-year period of suspension has
expired or a further order is issued permitting a requested alternative
employment.  The Order issued January 4, 2000, shall remain in effect in all
other respects.  This Supplemental Order shall become effective upon service
of this Supplemental Order on Respondent James L. Breeding.

__________
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CONSENT DECISIONS

(Not published herein - Editor)

PACKERS AND STOCKYARDS ACT

Ricky Thompson and Justin Thompson d/b/a Rick Thompson Livestock and
JT Cattle.  P&S Docket No. D- 02-0021.  9/4/03.

Dennis D. Osburn.  P&S Docket No. D-02-0023.  11/25/03.

Topeka Auction & Marketing, Inc., d/b/a Topeka Livestock Auction, and
Robert Bale.  P&S Docket No. D-03-0007.  12/19/03.




