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AGRICULTURE DECISIONS

AGRICULTURE DECISIONS is an official publication by the Secretary of

Agriculture consisting of decisions and orders issued in formal adjudicatory
administrative proceedings conducted for the Department under various
statutes and regulations pursuant to the Administrative Procedure Act.
Selected court decisions concerning the Department's regulatory programs are
also included. The Department is required to publish its rules and regulations
in the Federal Registerand, therefore, they are not included in AGRICULTURE
DECISIONS.

Beginning in 1989, AGRICULTURE DECISIONS is comprised of three Parts,
each of which is published every six months. Part One is organized

alphabetically by statute and contains all decisions and orders other than those
pertaining to the Packers and Stockyards Act and the Perishable Agricultural
Commodities Act, which are contained in Parts Two and Three, respectively.

The published decisions and orders may be cited by giving the volume
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is
unnecessary to cite a decision's docket or decision numbers, e.g., D-578; S.
1150, and the use of such references generally indicates that the decision has
not been published in AGRICULTURE DECISIONS.

Consent Decisions entered subsequent to December 31,1986, are no longer

published. However, a list of the decisions is included. The decisions are on
file and may be inspected upon request made to the Hearing Clerk, Office of
Administrative Law Judges.

Direct all inquiries regarding this publication to: Editors, Agriculture
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S.

Department of Agriculture, Room 1081 South Building, Washington, D.C.
20250-9200,Telephone: (202) 720-4443.
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MISCELLANEOUS ORDERS

In re: GERAWAN FARMING, INC., a CALIFORNIA CORPORATION.

95 AMA Docket Nos. F&V 916-1 & 917-1.

Order Dismissing Petition filed August 29, 1996.

Donald Tracy, for Complainant.
Brian Leighton, Clovis, CA, for Respondent.
Order issued by Edwin S. Bernstein, Administrative Law Judge.

Petitioner's August 28, 1996, motion to withdraw its petition is granted.

Respondent has no objection to said withdrawal,
It is ordered that the petition filed herein on July 13, 1995, be withdrawn

without prejudice pursuant to 7 C.F.R. § 900.53.

In re: CAL-ALMOND, A DIVISION OF MORVEN PARTNERS L.P., A
DELAWARE LIMITED PARTNERSHIP.

96 AMA Docket No. F&V 97-0001.

Order Denying Interim Relief filed December 24, 1996.

The Judicial Officer denied an application for interim relief, Petitioner did not file a separate
application for interim relief in accordance with 7 C.F.R. § 900.70(a). Moreover, even if
Petitioner had filed a separate application for interim relief in accordance with the Rules of
Practice, Petitioner's application for interim relief would be denied based upon established
precedent.

Garrett B. Stevens, for Respondent.
Brian C. Leighton, Clovis, California, for Petitioner.
Order issued by William G. Jenson, Judicial Officer.

On November 26, 1996, CAL-ALMOND, a Division of Morven Partners

L.P., a Delaware Limited Partnership (hereinafter Petitioner), instituted a

proceeding under the section 8c(15)(A) of the Agricultural Marketing

Agreement Act of 1937, as amended (hereinafter AMAA), (7 U.S.C. §
608c(15)(A)), regulations issued under the AMAA entitled Almonds Grown

in California, (7 C.F.R. _ 981.1-.474, .481), and the Rules of Practice

Governing Proceedings on Petitions to Modify or to be Exempted from

Marketing Orders (hereinafter Rules of Practice), (7 C.F.R._ 900.50-.71),

seeking, inter alia, interim relief, as follows:
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INTERIM RELIEF

21. Petitioner is entitled to interim relief pursuant to 7 C.F.R.
§ 900.70permitting Petitioner to escrow "speech-related" assessments

into an interest beating account, and without penalty, pending a final
decision on the merits.

Petitioner's Petition at 7, ¶ V(21).
On November 27, 1996, Respondent was served with Petitioner's Petition.

Respondent did not file an answer to Petitioner's application for interim relief,
and, on December 23, 1996, the case was referred to the Judicial Officer for
a decision regarding Petitioner's application for interim relief.

Petitioner's application for imerim relief is denied for the following
reasons.

First, Petitioner's application for interim relief is denied because Petitioner

has not complied with the requirements for filing an application for interim
relief. (7 C.F.R. § 900.70(a), (b).) Petitioner's application for interim relief
is included in its petition for declaratory relief, a refund of assessments, a

preliminary and permanent injunction, and attorney fees under the Equal
Access to Justice Act. The Rules of Practice require that Petitioner file a
separate application for interim relief. (7 C.F.R. § 900.70(a).)

Second, even if Petitioner had filed a separate application for interim relief
in accordance with the Rules of Practice, Petitioner's application for interim
relief would be denied based upon established precedent. The Judicial Officer
has consistently denied applications for interim relief from marketing orders
because interim relief would work directly in opposition to the purposes of the
marketing order from which interim relief is sought and the act under which

the marketing order is issued, and could harm the public interest if provisions
of the marketing order were, in effect, suddenly terminated by granting
interim relief to the applicant and others who plan to file similar applications
for interim relief. In re Dole DF&N, Inc., 53 Agric. Dec. 527 (1994); In re
Cal-Almond, Inc., 53 Agric. Dec. 527 (1994); In re Gerawan Farming, Inc., 52
Agric. Dec. 925 (1993); In relndependent Handlers, 51 Agric. Dec. 122 (1992);
In re Cal-Almond, Inc., 50 Agric. Dec. 670 (1991); In re Saulsbury Orchards &

Almond Processing, Inc., 49 Agric. Dec. 836 (1990); In re Lansing Dairy, Inc.,
48 Agric. Dec. 867 (1989); In re Gerawan Co. ,48 Agric. Dec. 79 (1989); In re
Cal-Almond, Inc. ,48 Agric. Dec. 15 (1989); In re Wileman Bros. & EUiott, Inc.,
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47 Agric. Dec. 1109 (1988), reconsiderationdenied, 47 Agric. Dec. 1263 (1988);
In re Wileman Bros. & Elliott, Inc., 46 Agric. Dec. 765 (1987), reconsideration

denied, 46 Agric. Dec. 765 (1987); In re Saulsbury Orchards & Almond
Processing, Inc., 46 Agric. Dec. 561 (1987); In re Borden, Inc., 44 Agric. Dec.
661 (1985); In re Sequoia Orange Co., 43 Agrie. Dec. 1719 (1984); In re Dean
Foods Co. ,42 Agile. Dec. 1048 (1983); In re Moser Farm Dairy, Inc. ,40 Agile.
Dec. 1246, 1246-50 (1981).

For the foregoing reasons, the following Order should be issued.

Order

Petitioner's application for interim relief is denied.

In re: HARLANDA. VALIQUE'VI'E.
A.Q.Docket No. 96-0003.
Order Dismissing Complaint filed October 10, 1996.

SusanGolabek,forComplainant.
Respondent,Pro se.
Orderissuedby EdwinS. Bernstein,AdministrativeLaw Judge.

Complainant's motion to dismiss the Complaint is granted. It is ordered
that the Complaint filed herein on November 30, 1995,be dismissed.

In re: COLIN JOHNSON.

A.Q.Docket No. 95-0042.
Order Dismissing Complaint filed November 21, 1996.

ScottSafian,for Complainant.
Respondent,Prose.
Orderissuedby James W.Hunt,AdministrativeLaw Judge.

Complainant's motion to dismiss the complaint is granted. It is ordered
that the complaint, filed herein on August 7, 1995, be dismissed.
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In re: J.C. "JACK" WILLIAMS.

A.Q.Docket No. 92-0013.

Order Dismissing Complaint filed December 12, 1996.

Cynthia Koch, for Complainant.
Respondent, Pro so.
Order issued by James W. Hunt, Administrative Law Judge.

Complainant's motion to dismiss the complaint is granted. It is ordered
that the complaint filed herein on December 6, 1991, be dismissed.

In re: BE'ITYAALSETH.

AWA Docket No. 95-0075.

Supplemental Order filed August 8, 1996.

Frank Martin,Jr., for Complainant.
Respondent, Pro so.
Supplemental Order issued by James W. Hunt, Administrative Law Judge.

Upon the motion of complainant, the Animal and Plant Health Inspection
Service, the suspension of respondent's license as a dealer under the Animal

Welfare Act, as amended, contained in the order in this case on October 13,

1995, is hereby terminated.

This order shall be effective upon issuance. Copies shall be served upon
the parties.

In re: KRISTINA K. FOLSOM d/b/a KRITI'ER KORRAL.
AWA Docket No. 96-0054.

Dismissal of Complainant filed August 20, 1996.

Denise Y. Hansberry, for Complainant.
Respondent. Pro so.
Dismissal of Complaint issued by Victor W. Palmer, Chief Administrative Law Judge.

Complainant has requested that the complaint be dismissed and for the

reasons stated by complainant it is hereby dismissed.
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In re: SHIRLEY MYERS, d/b/a SHIRLEY'S POODLES PARLOR.
AWA Docket No. 93-0038.

Order Dismissing Complaint filed August 29, 1996.

Robert A. Ertman, for Complainant.

Respondent, Pro se.
Order Dismissing Complaint issued by Victor W. Palmer, Chief Administrative Law Judge.

Upon Motion of the Complainant and for good cause shown, the complaint
in this matter, as amended, is dismissed, with prejudice.

In re: JAMES MICHAEL LATORRES
AWADocket No. 96-0056.

Order of Dismissal filed September 9, 1996.

Frank Martin, Jr., for Complainant.
Respondent, Pro se.
Order of Dismissal issued by James W. Hunt, Administrative Law Judge.

Complainant's motion to dismiss the complaint is granted. It is ordered
that the complaint field herein on June 7, 1996, be dismissed without

prejudice.

In re: LORIN WOMACK, d/b/a LAND O'LORIN EXOTICS.
AWADocket No. 95-0031.

Supplemental Order filed September 24, 1996.

James Booth, for Complainant.
Respondent, Pro se.

Supplemental Order issued by Dorothea A. Baker, Administrative Law Judge.

Upon the motion of Complainant, the Animal and Plant Health Inspection
Service, the suspension of respondents' license as a exhibitor under the
Animal Welfare Act, as amended, contained in paragraph three of the Order
issued in this case on June 19, 1996, is hereby terminated. However,

paragraphs one and two of the Order are still in effect and are not affected
by this supplemental Order.
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This Order shall be effective upon issuance. Copies shall be served upon
the parties.

In re: THOMAS F. SCHOENFELD.
AWADocket No. 96-0013.
Motion to Dismiss filed October 25, 1996.

Donald Tracy, for Complainant..
Respondent, pro se.
Motion to Dismiss issued by Victor W. Palmer, Chief Administrative Law Judge.

FOR GOOD CAUSE SHOWN, this case is hereby dismissed without prejudice.

In re: NORMAN TROSPER d/b/a DAWG GONE KENNEL.
AWADocket No. 96-0032.
Supplemental Order filed November 5, 1996.

Tejal Mehta, for Complainant.
David W. Urbom, Arapahow, NE., for Respondent.
Supplemental Order issued by Edwin S. Bernstein, Administrative Law Judge.

Complainant's motion for a supplemental order is granted, and the
suspension of the respondent's license pursuantto the order issued June 25,
1996, is hereby terminated.

This order shall become effective immediately,copies shall be servedupon
the parties.

In re: LARRY MARKO.
AWADocket No. 96-0034.
Supplemental Order filed December 16, 1996.

Donald Tracy, for Complainant.
Respondent, Pro se.
Supplemental Order issued by James W. Hunt, Administrative Law Judge.

Upon the motion of complainant,the Animal and Plant Health Inspection
Service, the Suspensionof respondent's license as a dealer under the Animal
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Welfare Act, as amended, contained in the Order issued in this case on

August 29, 1996, is hereby terminated.
This order shall be effective upon issuance. Copies shall be served upon

the parties.

In re: JEFF FORTIN and LIZANN FORTIN, d/b/a BEAVER CREEK
KENNELS.
AWADocket No. 96-0072.

Order filed December 19, 1996.

RobertErtman,for Complainant.
Respondent,Prose.
Orderissuedby VictorW. Palmer,ChiefAdministrativeLaw Judge.

For good cause shown and upon motion of complainant, the complainant,
the complaint in this matter is dismissed.

In re: FAR WEST MEATS AND MICHAEL A. SERRATO.
FMIA Docket No. 91-0002,PPIA Docket No. 91-0001.

Ruling on Certified Questions filed September 27, 1996.

HaroldJ. ReubenandScottC. Safian,for Complainant.
BrettT. Sehwemer,Washington,D.C., forRespondents.
Rulingissuedby WilliamG. Jenson,JudicialOfficer.

On September 5, 1996,Administrative Law Judge James W. Hunt certified
two questions to the Judicial Officer. The first question certified by Judge
Hunt is, as follows:

Can a question be certified to the Judicial Officer pursuant to
section 1.143(e) of the Rules of Practice (7 C.F.R. § 1.143(e)) when the

question arises in the context of a proceeding for which there is no
appeal to the Judicial Officer?

September 5, 1996, Certification of Questions to the Judicial Officer.

Answer: Yes.
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Section 1.143(e)of the Rules of Practice Governing Formal Adjudicatory
Proceedings Instituted by the Secretary (hereinafter Rules of Practice)
provides:

§ 1.143 Motions and requests.

(e) Certification to the judicial officer. The submission or
certification of any motion, request, objection, or other question to the
Judicial Officer prior to the filing of an appeal pursuant to § 1.145[,
(7 C.F.R. § 1.145),]shall be made by and in the discretion of the Judge.
The Judge may either rule upon or certify the motion, request,
objection, or other question to the Judicial Officer, but not both.

7 C.F.R. § 1.143(e).
The only expressed limitation in section 1.143(e) of the Rules of Practice,

(7 C.F.R. § 1.143(e)), on the authority of an administrative law judge
(hereinafter ALI) to certify a question to the Judicial Officer, is temporal; viz.,
the ALl must certify the question prior to the filing of an appeal pursuant to
section 1.145 of the Rules of Practice, (7 C.F.R. § 1.145). While this
limitation appears to anticipate that any question certified by an ALl to the
Judicial Officer would arise in a proceeding with a right of appeal to the
Judicial Officer, the Rules of Practice do not explicitlyplace this limitation on
the ALi's authority to certify questions. Moreover, it does not appear that
any party would be harmed by allowing an ALJ to certify a question in a
proceeding in which there is no right of appeal to the Judicial Officer, and I
find that the better practice would be to reserve discretion in the Judicial

Officer to provide requested guidance to ALJs where it is not expressly
prohibited.

The second question certified to the Judicial Officer by Judge Hunt arises
in connection with a Consent Decision that has become final/ and the
Judicial Officer has no jurisdiction to hear an appeal of that Consent

ITheStipulationandConsentDecisionin the instantproceedingbecamefinalonNovember
8, 1991.
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Decision. 2 However, since there has been no appeal to the Judicial Officer

in the instant proceeding pursuant to section 1.145 of the Rules of Practice,

(7 C.F.R. § 1.145), I find that Judge Hunt may certify the question to the

Judicial Officer even though the question arises in connection with a

proceeding in which there is no right of appeal to the Judicial Officer.

The second question certified by Judge Hunt is, as follows:

If such a question can be certified, the question is whether an
administrative law judge has the authority to entertain [R]espondents'

motion in this proceeding to modify a consent decision?

September 5, 1996, Certification of Questions to the Judicial Officer. 3

Answer: An ALJ has authority to entertain and to rule on motions to

modify Consent Decisions.

Section 1.143(a)and (b)(1) of the Rules of Practice provides:

§ 1.143 Motions and requests.

Zlnre Velasam Veal Connection, 55 Agric. Dec., slip op. at 4-6 (June 25, 1996) (FMIA
Docket No. 96-6, PPIA Docket No. 96-5); In re MooreMktg. Int'l, Inc., 47 Agilc. Dec. 1472,1475-
76 (1988).

3Judge Hunt's second question certified to the Judicial Officer refers to "[R]espondents"
motion .,. to modify a consent decision." (September 5, 1996,Certification of Questions to the
Judicial Officer. (Emphasis added.)) Respondent's Motion to Modify Consent Decision does
not clearly indicate whether the motion is filed by both Respondents in this proceeding or only
one of the Respondents in this proceeding. The motion to modify the consent decision is
entitled "Respondent'sMotion to Modify Consent Decision" (emphasis added) and is signed by
Mr. Brett T. Schwemer, "Counsel for Far West Meats." The body of Respondent's Motion to
Modify Consent Decision states that "respondentsrespectfully move that the Administrative Law
Judge (ALJ) modify the Consent Decision entered between respondents'Far West Meats (Far
West) and Michael A. Serrato, and the complainant United States Department of Agriculture's
(USDA) Food Safety and Inspection Service (FSIS) on November 8, 1991." (Respontlent's
Motion to Modify Consent Decision, p. 1. (Emphasis added.)) I infer from the record,
particularly the body of Respondent's Motion to Modify Consent Decision, that both
Respondent Far West Meats and Respondent Michael A. Serrato are represented by Mr. Brett
T. Schwemer and, thus, both Respondents filed Respondent's Motion to Modify Consent
Decision.
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(a) General. All motions and requests shall be filed with the
Hearing Clerk, and served upon all the parties, except (1) requests for
extensions of time pursuant to § 1.147[, (7 C.F.R. § 1.147)], (2)
requests for subpoenas pursuant to § 1.149[,(7 C.F.R. § 1.149)], and
(3) motions and requests made on the record during the oral hearing.
The Judge shall rule upon all motions and requests filed or made prior
to filing an appeal of the Judge's decision pursuant to § 1.145[, (7
C.F.R. § 1.145)],except motions directly relating to the appeal ....

(b) Motions entertained. (1) Any motion willbe entertained other
than a motion to dismiss on the pleading.

7 C.F.R.§ 1.143(a), (b)(1).
Respondent's Motion to Modify Consent Decision: (1) was filed prior to

the filing of an appeal of the ALJ's decision pursuant to § 1.145of the Rules
of Practice, (7 C.F.R. § 1.145); (2) is not a motion directly relating to an
appeal; and (3) is not a motion to dismiss on the pleadings. Under these
circumstances, section 1.143(a)and (b)(l) of the Rules of Practice, (7 C.F.R.

§ 1.143(a), (b)(1)), not only authorizes an ALl to entertain Respondent's
Motion to Modify Consent Decision, but requires an ALJ to entertain
Respondent's Motion to Modify Consent Decision and rule on the motion. 4

Section 1.143(b)(1) of the Rules of Practice, (7 C.F.R. § 1.143(b)(1)),

provides that any motion will be entertained other than a motion to dismiss
on the pleading. Generally, the word any is broadly inclusive. 5 Section

4See generallylnreHermistonLivestockCo.,48 Agric.Dec. 434(1989)(Rulingon Certified
Question)(theJudicialOfficer,as wellas theALl, isboundbythe Rulesof Practice,whichstate
that _[a]nymotion willbe entertainedother than a motion to dismisson the pleading").

_SeeUnitedStatesv.Rosenwasser,323U.S.360,363(1945)(theuse of the wordseachand
any to modifyemployeewhich,in turn, is definedto includeanyemployedindividual,discloses
congressionalintention to includeallemployeeswithinthe scopeof the Fair Labor Standards
Act,unlessspecificallyexcluded);Fleckv.KDISylvanPools,Inc..981F.2d 107,115(3dCir. 1992)
(the word any is generally used in the sense of all or everyand its meaning is most
comprehensive),cert.deniedsubnora.DoughboyRecreational,Inc. v.Fleck,507U.S.1005(1993);
Kalmbach,lnc. v.InsuranceCompanyof theStateof Pennsylvania,lnc. , 529F.2d552,556 (9th
Cir. 1976)(the commonunderstandingof the wordany is that it meansall or every;generally,
thoughnot necessarily,the wordany servesto enlargethe noun it modifies);FDICv. Winton,
131F.2d780,782(6thCir. 1942)(the wordanymodifyingthe worddepositsina provisionof the
FederalReserveActmeansoneindiscriminatelyof whateverkind or quantity);Kuhlmanv. W. &
A. FletcherCo.,20 F.2d465,468 (3d Cir. 1927)(an Act givingany seamanauthority to sue,
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1.143(a) of the Rules of Practice, (7 C.F.R.§ 1.143(a)), provides that the ALl
shall rule upon all motions and requests filed or made prior to filing an
appeal of the ALI's decision pursuant to 7 C.F.R. § 1.145, except motions
directly relating to the appeal. As commonly used, the word all does not
permit an exception or exclusion not specified.6 Moreover, the context in
which the words all and any are used in section 1.143(a) of the Rules of
Practice, (7 C.F.R. § 1.143(a)), and section 1.14303)(1) of the Rules of
Practice, (7 C.F.R.§ 1.14303)(1)), respectively, provides no basis for reading
the words all and any narrowly.

Thus, I find section 1.14303)(1) of the Rules of Practice, (7 C.F.R. §
1.14303)(1)), requires an ALl to entertain Respondent's Motion to Modify
Consent Decision and section 1.143(a)of the Rules of Practice, (7 C.F.R. §
1.143(a)), requires an ALl to rule on Respondent's Motion to Modify Consent
Decision.

While the Rules of Practice do not explicitly address the modification of
Consent Decisions, section 1.138of the Rules of Practice, (7 C.F.R. § 1.138),
describes the nature of Consent Decisions and the ALJ's limited jurisdiction
with respect to entry of Consent Decisions, as follows:

applies to every,seaman); Kmart Corp. v. Keylndustries, Inc., 877 F. Supp. 1048,1051 (E.D. Mich.
1994) (the word any in a provision of the Michigan long-arm statute includes each and every);

In re Ben Gatz Co., 38 Agric. Dec. 1038,1043 (1979) (the word any is a broad and comprehensive

term); In re Mountainside Butter & Egg Co., 38 Agric. Dec. 789,792 (1978) (Remand Order) (the

word any is a broad and comprehensive term, and there is no basis for engrafting an exception
not stated), final decision, 39 Agric. Dec. 862 (1980), aft'd, No. 80-3898 (D.N.J. June 23, 1982),

aff'd mere., 722 F.2d 733 (3d Cir. 1983), cert. denied, 465 U.S. 1066(1984).

6See Addison v. Holly Hill Fruit Products, Inc.,322 U.S. 607,610-11 (1944) (all means all, not

substantially all); McLean v. United States, 226 U.S. 374, 383 (1912) (all excludes the idea of

limitation); National Steel & Shipbuilding Co. v. United States, 419 F.2d 863,875 (Ct. CI. 1969)

(all means the whole of that which it defines, not less than its entirety; its purpose is to
underscore that intended breadth is not to be narrowed); Texaco, Inc. v. Pigon,235F. Supp. 458,

464 (S.D. Miss. 1964) (all means the whole, the sum of all the parts, the aggregate;all is about the

most comprehensive and all inclusive word in the English language), aff'd per curiara, 358 F.2d

723 (5th Cir. 1966); Travelers lnsurance Co. v. Cimarron Insurance Co., 196 F. Supp. 681,684 (D.

Or. 1961) (the word all when referring to the amount, quantity, extent, duration, quality, or

degree means the whole of, a statute which says all excludes nothing); In re Central of Georgia

Ry.,58 F. Supp. 807,813 (S.D. Ga. 1945) (a more comprehensive and all-inclusive word than all
can hardly be found in the English language; there is a totality about the word all that few words

possess), rev'd on other grounds and remanded sub nom. Liberty National Bank & Trust Co. v.
Bankers Trust, 150 F.2d 453 (Sth Cir. 1945).
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§ 1.138 Consent decision.

At any time before the Judge files the decision, the parties may
agree to the entry of a consent decision. Such agreement shall be filed
with the Hearing Clerk in the form of a decision signed by the parties with

appropriate space for signature by the Judge, and shall contain an
admission of at least the jurisdictional facts, consent to the issuance of
the agreed decision' without further procedure and such other admissions
or statements as may be agreedbetween the parties. The Judge shall enter
such decision without furtherprocedure, unless an erroris apparent on the
face of the document. Such decision shall have the same force and
effect as a decision issued after full hearing, and shall become final
upon issuance to become effective in accordance with the terms of the
decision.

7 C.F.R.§ 1.138. (Emphasis added.)
A Consent Decision entered in accordance with section 1.138of the Rules

of Practice, (7 C.F.R. § 1,138), mirrors the agreement between parties

previously engaged in litigation with one another. An ALl, presented with the
parties' agreement in the form of a decision that contains no error on its face,
is required to enter the agreement as the ALJ's Consent Decision. The ALJ
has no jurisdiction either to modify the terms of the agreement before its
entry as a Consent Decision, or to refuse to enter the agreement as a Consent
Decision, for any reason, including the ALJ's well-founded belief that the
terms are unjust or that one or more of the parties cannot possibly comply .7
An ALJ's attempted modification of the parties' agreement and entry of that
modified agreement as a purported Consent Decision would not constitute the
entry of a Consent Decision, but rather, would constitute a nullity.

Once the written agreement of the parties is entered by the ALl, it
becomes the ALJ's decision, and it is no longer an agreement between the

71nreDavidHarris,5OAgric.Dec.683.701-06(1991)(Rulingon CertifiedQuestions)(even
if error exists,but the error is not apparenton the faceof the documentembodyingthe parties'
agreement, the ALl is requiredby the Rules of Practice to enter the documentas a Consent
Decisionwithout anyfurther procedure);In re HermanLee Hall, Jr.,50 Agrie. Dec. 373,374
(1991)(sincethe partiesconsented to a decision,the ALl has nojurisdiction to challengethe
Department's compliancewith the AdministrativeProcedure Act and is required to enter a
ConsentDecision);In reGatewayFreightServices,lnc.,49Agdc. Dec. 902,904(1990)(sincethe
jurisdictionalissueraisedbythe ALJis not apparentonthe faceof thedocument,the ALl must
enter the parties' agreementas a Consent Decision).
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parties. 8 Nonetheless, I find that the entry of a Consent Decision in
accordance with section 1.138 of the Rules of Practice, (7 C.F.R. § 1.138),

does not so enlarge the ALJ's jurisdiction that he or she may, either sua

sponte or at the request of one or more parties to the Consent Decision,

modify the Consent Decision when a party to the Consent Decision opposes
the modification. Such a modification of a previously-entered Consent
Decision would result in the creation of a document that would not reflect the

agreement of the parties, and, therefore, would not be a Consent Decision
under section 1.138of the Rules of Practice, (7 C.F.R.§ 1.138). Moreover,

if an ALl had jurisdiction to modify a Consent Decision in a manner that

affects a party and is opposed by that party, many parties engaged in litigation

might be reluctant to resolve the litigation by the entry of a Consent Decision.
Respondents contend that judges, under Rule 60(b) of the Federal Rules

of Civil Procedure and their broad equity powers, have great discretion to

dissolve or modify consent decrees. (Memorandum in Support of

Respondent's Motion to Modify Consent Decision, p. 4.) While I agree with

Respondents that Rule 60(b) provides judges with discretion to dissolve and

modify consent decrees, 9 the Federal Rules of Civil Procedure are not

SSee generally United States v. ITT Continental Baking Co., 420 U.S. 223,236 n. 10 (1975)
(consent decrees and orders have attributes of contracts and of judicial decisions, or
administrative orders; while they are arrived at by negotiation between the parties, they must be
approved by the court or administrative agency); Pope v. United States, 323 U.S. 1, 12 (1944) (it
is a judicial function and an exercise of the judicial power to render judgment on consent; a
judgment on consent is a judicial act); United States v. Swift & Co. ,286 U.S. 106,115 (1932) (we
reject the argument for the interveners that a decree entered upon consent is to be treated as
a contract and not as a judicial act); W.L. Gore &Associates, Inc. v. C.R. Bard, Inc., 977 F.2d 558,
561 (Fed. Cir. 1992) (while consent decrees have many of the attributes of a contract voluntarily
undertaken, they are judicial acts); Philadelphia Welfare Rights Org. v. Shapp, 602 F.2d 1114,
1119-20(3d Cir. 1979) (consent decrees are judicial acts, but are recognized as having many of
the attributes of a contract voluntarily undertaken), cert. denied sub nora. Thornburgh v.
Philadelphia Welfare Rights Org., 444 U.S. 1026 (1980).

9It should be noted, however, that, while Rule 60(b) of the Federal Rules of CivilProcedure

does provide Judges with flexibility to revise consent decrees, the burden is on the moving party
to establish that a significant change in circumstances warrants revision of the consent decree.
See, e.g.,Rufo v. Inmates of the Suffolk County Jail, 502 U.S. 367, 383 (1992) (while a court
should exercise flexibility in considering requests for modification of an institutional reform
consent decree, it does not follow that modification will be warranted in all circumstances; a
party seeking modification bears the burden of establishing that a significant change in

(continued...)
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applicable to this Department's proceedings conducted under the Rules of

Practice. Moreover, relief under Rule 60(b) of the Federal Rules of Civil

Procedure is equitable in nature, l° and neither the ALJs nor the Judicial

Officer can provide equitable relief under the Rules of Practice. In re J. Reid

Hoggan, 35 Agric. Dec. 1812, 1817-19 (1976),

9(...continued)
circumstances warrants revision of the decree, and, if the moving party meets the standard, the
court should consider whether the proposed modification is suitably tailored to the changed
circumstances); System Federation No. 91 v. Wright,364 U.S. 642,646-47(1961) (the district court
has power to modify a consent decree and sound judicial discretion may call for modification of
the terms of an injunctive decree if the circumstances, whether law or fact, obtaining at the time
of its issuance have changed, or new ones have since arisen); Building & Constr. Trades Council
v. NLRB, 64 F.3d 880,888 (3d Cir. 1995)(central to the court's consideration will be whether the
modification is sought because changed conditions unforeseen by the parties have made
compliance substantially more onerous or have made the consent decree unworkable); W.L. Gore
& Associates, Inc. v. C.R. Bard, Inc., supra, 977 F.2d at 561 (when litigation is ended by the
deliberate choice of the parties, a movant's burden for modification of a consent order is
particularly heavy, for while consent decisions are judicial acts, they have often been recognized
as having many of the attributes of a contract voluntarily undertaken; still modification of a
consent order under Fed. R. Civ. P. 60(b) is not precluded in appropriately exceptional
circumstances); Plylerv. Evatt, 924F.2d 1321,1324(4th Cir. 1991)(under inherent equity powers,
as now expressed in Fed. R. Civ. P. 60(b)(5), a district court may modify a judgment if it is no
longer equitable that the judgment should have prospective application; in the exercise of that
power, consent decrees may be modified in appropriate cases on the basis of material changes
in operative law or facts, but, in general, modification should be granted only when the change
in circumstances urged by the movant was largely beyond that party's control and when
compliance has been put beyond reach despite a good faith effort of the movant to comply);
United States v. City of Fort Smith, 760 F.2d 231,233 (8th Cir. 1985) (a court may modify the
parties' rights and obligations under a consent decision but modification should rarely be granted
and the party seeking modification bears a heavy burden of demonstrating that new and
unforseen conditions have produced such extreme and unexpected hardship that the decree is
oppressive).

l°King v. Greenblatt, 52 F.3d 1, 5 (lst Cir.) (relief from a decree under Rule 60(bX5) is
equitable in nature), cert. denied sub nora. Class of 48 + 1 v. Greenblatt, 116S. Ct. 175 (1995);
United States v. Bank of New York, 14F.3d 756,760 (2d Cir, 1994) (relief under Rule 60(b)(6)
is an exercise of the court's equitable power); National Credit UnionAdminis. Bd. v. Gray, 1F.3d
262,266 (4th Cir. 1993) (Rule 60(b)'s catch-all phrase -- any other reason justifying relief -- has
been described as a grand reservoir of equitable power); Plylerv. Evatt, supra, 924F.2d at 1324
(under inherent equity powers, as now expressed in Fed. R. Civ. P. 60(b)(5), a district court may
modify a judgment if it is no longer equitable that the judgment should have prospective
application); C.K.S. Engineers, Inc. v. White Mountain Gypsum Co., 726F,2d 1202,1208 (7th Cir.
1984) (relief under Rule 60(b) of the Federal Rules of Civil Procedure is essentially equitable
in nature and is to be administered on equitable principles).
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Settlement agreements in administrative proceedings before this

Department are enforced in the absence of extraordinary circumstances. _
Since a Consent Decision under the Rules of Practice is to reflect agreement

of the parties, the ALJ should not modify the Consent Decision in a manner

that is opposed by one or more of the parties, but rather, in extraordinary
circumstances, should vacate the Consent Decision. The parties would then

be free to proceed with litigation of the case or to agree to the entry of a new
Consent Decision.

Thus, while an ALJ has jurisdiction to entertain and rule on Respondent's

Motion to Modify Consent Decision, the ALJ should not modify the

Stipulation and Consent Decision entered on November 8, 1991,even if he or

she finds that extraordinary circumstances require that the Consent Decision
should not be enforced. Instead, if the AI.J determines that extraordinary

circumstances exist, the ALJ should vacate the Stipulation and Consent

Decision. The parties would then be free to proceed with litigation of the

case or to agree to the entry of a new Consent Decision.

Uln re Jim Fobber,55 Agile. Dec. ,slip op. at 5 (May 21,1996) (Order Denying Petition
for Reconsideration) (Respondent failed to demonstrate any extraordinary circumstances which
would warrant setting aside the settlement agreement voluntarily reached with Complainant on
the record); In re Jim Fobber, 55 eAgric. Dec. , slip op. at 14 (Feb. 7, 1996) (Complainant's
request to modify settlement agreement reached by the parties on the record, denied); In re
Moore Mktg. lnt'l, Inc., supra, 47 Agile. Dec. at 1477 (even if Respondent's appeal were proper
under the Rules of Practice, Respondent's request to modify Consent Decision based upon
alleged mutual mistake of fact would be denied on the merits since it would not be in the public
interest to upset the consent agreement of the parties); In re Nebraska Beef Packers, Inc., 43
Agric. Dec. 1783, 1803-04 (1984) (in all administrative proceedings before this Department,
settlement agreements are enforced in the absence of extraordinary circumstances, such as fraud,
duress, or a unilateral mistake of fact); In re Rodney W. Dick, 42 Agile. Dec. 784, 785 (1983)
(even if the Judicial Officer had jurisdiction to consider Respondent's motion to be relieved from
the Consent Decision, Respondent's motion would be denied because a party' sunilateral mistake
as to the legal effect of the Consent Decision is not a ground for permitting a party to withdraw
from a settlement agreement); In re Mountainside Butter &Egg Co., supra, 38 Agric. Dec. at 799-
80(in all administrative proceedings before this Department, settlement agreements are enforced
in the absence of extraordinary circumstances, such as fraud, duress, or a unilateral mistake of
fact); In re Indiana Slaughtering Co., 35 Agile. Dec. 1822,1826-27 (1976) (voluntary settlements
in administrative proceedings should be enforced inthe absence of extraordinary circumstances),
a_d, No. 76-3949(E.D. Pa. Aug. I, 1977).
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In re: RAY SHAPE, d/b/a SHAPE LIVESTOCK.
BPRA Docket No. 93-0001.

Order Dismissing Complaint Without Prejudice filed November 21, 1996.

Sharlene A. Deskins, Attorney for Complainam.

Respondent, Pro se.

Order issued by Edwin S. Bernstein, Administrative Law Judge.

Wherefore, for good cause shown the complaint against the Respondent
is dismissed without prejudice.

In re: HANDLERS AGAINST PROMOFLOR.
FCFGPIA Docket No. 96-0001.

Order Denying Interim Relief filed November 5, 1996.

The Judicial Officer denied an application for interim relief. Under the governing Rules of
Practice, (7 C.F.R. §§ 900.52(c)(2)-.71,1200.50-.52),interim relief is only available to a person

who files a petition pursuant to 7 C.F.R. § 900.52. (See 7 C.F.R. § 900.70(a).) Petitioner filed

its petition pursuant to 7 C.F.R. § 1200.52,not 7 C.F.R. § 900.52;therefore, interim relief is not
available to Petitioner. Further, even if interim relief had been available, Petitioner did not file

a separate application for interim relief in accordance with 7 C.F.R. § 900.70(a). Finally, even
if interim relief had been available to Petitioner and Petitioner had filed a separate application

for interim relief in accordance with the applicable Rules of Practice, Petitioner's request for

interim relief would be denied based upon established precedent.

Denise Y. Hansberry, for Respondent.
Brian C. Leighton, Clovis, California, and James A. Moody,_ Washington, D.C.,for Petitioner.

Order issued by William G. Jenson, Judicial Officer.

On September 3, 1996, Handlers Against Promoflor (hereinafter
Petitioner) instituted a proceeding under the Fresh Cut Flowers and Fresh
Cut Greens Promotion and Information Act of 1993 (hereinafter FCFGPIA),

(7 U.S,C. _ 6801-6814), the Fresh Cut Flowers and Fresh Cut Greens
Promotion and Information Order (hereinafter FCFGPIO), (7 C.F.R.
1208.1-.85),and the Rules of Practice Governing Proceedings on Petitions to

Modify or be Exempted from Research, Promotion and Education Programs
(hereinafter Rules of Practice), (7 C.F.R. _ 900.52(c)(2)-.71, 1200.50-.52),
seeking, inter alia, interim relief, as follows:

[Petitioner] seeks interim relief enjoining further collection of the
tax from [Petitioner] members on the ground that even a temporary tax
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or escrow account violates the First Amendment rights of [Petitioner]
members.

In the alternative, [Petitioner] seeks interim relief allowing

[Petitioner] members to escrow taxes, its members' assessments, in an
interest-bearing account pending a decision of the case on the merits
so that [Petitioner] members' taxes are not used by the Council to

convey the messages complained of herein, and so that there is an
available source of money to refund when [Petitioner] prevails.

Petition ¶¶ 36-37,at 13.
On October 9, 1996, Respondent filed Motion to Dismiss Petition of

Handlers Against Promoflor and Memorandum in Support of Motion to
Dismiss Petition of Handlers Against Promoflor, but did not specifically

address Petitioner's request for interim relief. On October 31, 1996,
Petitioners filed Opposition to AMS's Motion to Dismiss on the Grounds of
Form, and on November 1, 1996,the case was referred to the Judicial Officer
for a decision regarding Petitioner's request for interim relief.

Petitioner's request for interim relief is denied for the following reasons.
First, interim relief is not available to Petitioner. Section 900.70(a) of the

Rules of Practice provides:

§ 900.70 Applications for interim relief.

(a) Filing the application. A person who has filed a petition
pursuant to [7 C.F.R.]§ 900.52may by separate application filed with
the heating clerk apply to the Secretary [flor an order postponing the
effective date of, or suspending the application of, the marketing order
or any provision thereof, or any obligation imposed in connection
therewith, pending final determination of the proceeding.

7 C.F.R. § 900.70(a). The petition-filing provisions in 7 C.F.R. § 900.52are

not applicable to this proceeding. Rather, the petition-filing provisions
applicable to this proceeding are set forth in 7 C.F.R.§ 1200.52. The petition
herein was filed pursuant to 7 C.F.R. § 1200.52, not 7 C.F.R. § 900.52;
therefore, interim relief, which is only available to a person who has filed a

petition pursuant to 7 C.F.R. § 900.52,is not available to Petitioner.
Second, even if I found that Petitioner had filed its petition in accordance

with 7 C.F.R. § 900.52 (which I do not so find), Petitioner's request for
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interim relief would be denied because Petitioner has not complied with the

requirements for filing an application for interim relief. (7 C.F.R.§ 900.70(a),
(b).) Petitioner's request for interim relief is included in its petition for
declaratory relief, for exemption from and modification of the FCFGPIO, (7
C.F.R. _ 1208.1-.85),and for attorneys' fees and costs under the Equal
Access to Justice Act, and the Rules of Practice require that Petitioner file a

separate application for interim relief. (7 C.F.R. § 900.70(a).)
Third, even if interim relief had been available to Petitioner in this

proceeding and Petitioner had filed a separate application for interim relief
in accordance with the Rules of Practice, Petitioner's request for interim relief
would be denied based upon established precedent. The Judicial Officer has
consistently denied applications for interim relief from marketing orders
because interim relief would work directly in opposition to the purposes of the
marketing order from which interim relief is sought and the act under which
the marketing order is issued, and could harm the public interest if provisions
of the marketing order were, in effect, suddenly terminated by granting
interim relief to the applicant and others who plan to file similar applications
for interim relief. In re Dole DF&N, Inc., 53 Agric. Dec. 527 (1994); In re
Cal-Almond, Inc., 53 Agric. Dec. 527 (1994); In re Gerawan Farming, Inc., 52

Agric. Dec. 925 (1993); In relndependent Handlers, 51 Agric. Dec. 122 (1992);
In re Cal-Almond, Inc., 50 Agric. Dec. 670 (1991); In re Saulsbury Orchards &
Almond Processing, Inc., 49 Agric. Dec. 836 (1990); In re Lansing Dairy, Inc.,
48 Agric. Dec. 867 (1989); In re Gerawan Co., Inc., 48 Agric. Dec. 79 (1989);
In re Cal-Almond, Inc., 48 Agric. Dec. 15 (1989); In re Wileman Bros. &

Elliott, Inc., 47 Agric. Dec. 1109 (1988), reconsideration denied, 47 Agric. Dec.
1263 (1988); In re Wileman Bros. & Elliott, Inc., 46 Agric. Dec. 765 (1987),

reconsideration denied, 46 Agric. Dec. 765 (1987); In re Saulsbury Orchards &
Almond Processing, Inc., 46 Agric. Dec. 561 (1987); In re Borden, Inc., 44
Agric. Dec. 661 (1985); In re Sequoia Orange Co. ,43 Agric. Dec. 1719 (1984);
In re Dean Foods Co., 42 Agric. Dec. 1048 (1983); In re Moser Farm Dairy,
Inc., 40 Agric. Dec. 1246, 1246-50 (1981). The reasons for denial of
applications for interim relief from marketing orders are applicable to
Petitioner's application for interim relief from the FCFGPIO, (7 C.F.R.
1208.1-.85),issued pursuant to the FCFGPIA, (7 U.S.C. _ 6801-6814).1

ISeegenerallylnreGallo CattleCo.,55Agric. Dec. 340,342(1996)(the reasonsfor denial
of interim relief from marketingorders are applicableto Petitioner's applicationfor interim

(continued...)
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For the foregoing reasons, the following Order should be issued.

Order

Petitioner's application for interim relief is denied.

In re: McCAFFREY MANAGEMENT INC.,and JAMESJ. McCAFFREY

HI.

Y31IA Docket No. 96-0004/PPIA Docket No. 96-0003.

Order of Dismissal filed November 8, 1996.

Darlene M. Bolinger, for Respondent.
Mark D. Dopp, and Edward L. Weindenfeld, Washington, D.C., for Complainant.
Order issued by James W. Hunt, Administrative Law Judge.

Complainant's motion to dismiss the complaint is granted. It is ordered
that the complaint filed herein on February 29, 1996, be dismissed without

prejudice.

In re: FAR WEST MEATS and MICHAEL A. SERRATO.

FMIA Docket No. 91-0002, PPIA Docket No. 91-0001.

Clarification of Ruling on Certified Questions filed November 27, 1996.

The Judicial Officer clarified the September 27, 1996,Ruling on Certified Questions in In reFar
WestMeats. The word entertain, as used in section 1.14303)(1) of the Rules of Practice, (7 C.F.R.
§ 1.143(b)(1)), means consider and does not authorize or require an ALl to make any particular
ruling. The word rule, as used in section 1.143(a) of the Rules of Practice, (7 C.F.R. § 1.143(a)),
means decide and does not authorize or require an ALl to make a particular ruling. Thus, while
an ALl is required by section 1.14303)(1) of the Rules of Practice to entertain motions and
required by section 1.143(a) of the Rules of Practice to rule on motions, neither section
1.14303)(1) nor section 1.143(a) authorizes or requires an ALl to make a particular ruling. An
ALl does not have jurisdiction to modify a previously-entered Consent Decision, when a party
to the Consent Decision opposes the modification. Such a modification would result in the
creation of a document that would not reflect the agreement of the parties. The resulting

1(...continued)
relief from the Dairy Promotion and Research Order, (7 C.F.R. §§ llS0.101-.187),issued
pursuant to the Dairy Production Stabilization Act of 1983,(7 U.S.C.§§ 4501-4513)).
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document would not constitute a Consent Decision under section 1.138of the Rules of Practice,
(7 C.F.R.§ 1.138),but rather, would be a nullity. Further, section 1.138of the Rules of Practice
provides that a Consent Decision becomes final upon issuance. Once the Consent Decision is
issued, the administrative proceeding is closed and the ALl has no jurisdiction over the
proceeding, except to vacate the Consent Decision in extraordinary circumstances. Therefore,
while an ALl must entertain a motion to modify a Consent Decision and must rule on the
motion to modify a Consent Decision, the ALl has no jurisdiction to grant the motion and enter
a modified Consent Decision, if the motion is opposed by one or more of the parties to the
previously-entered Consent Decision. The extraordinary circumstances exception is limited to
an examination of circumstances that relate to the assent of the parties to the agreement and
the ALJ may only vacate a Consent Decision if the ALl fmds that there was no genuine assent
to the agreement that was entered as a Consent Decision. A change in circumstances subsequent
to the entry of the Consent Decision does not provide a basis upon which an ALl may vacate
a Consent Decision.

Harold J. Reuben, Scott C. Safian, and Howard D. Levine, for Complainant.
Brett T. Schwemer, Washington, D.C., for Respondents.
Ruling issued by William G. Jenson, Judicial Officer.

On September 5, 1996, Administrative Law Judge James W. Hunt certified
two questions to the Judicial Officer. On September 27, 1996, I issued a

Ruling on Certified Questions, In re Far West Meats, 55 Agric, Dec. __ (Sept.
27, 1996). On October 9, 1996, Complainant filed Complainant's Motion for

Extension of Time to Petition Judicial Officer to Reconsider Ruling on

Certified Questions (hereinafter Complainant's Motion), and on October 11,

1996, I issued a Ruling on Complainant's Motion in which I provided the

parties with an opportunity to file written comments and stated that I would

review the Ruling on Certified Questions in light of any timely-filed written
comments. 1 (Ruling on Complainant's Motion for Extension of Time to

lComplainant's Motion, filed pursuant to section 1.146(a)(3) of the Rules of Practice
Governing Formal Adjudicatory Proceedings Instituted by the Secretary Under Various Statutes
(hereinafter Rules of Practice), (7 C.F.R. § 1.146(a)(3)), requested an "extension of time to file
a petition to reconsider the decision of the Judicial Officer on the questions certified in this
case." Complainant's Motion was denied because the September 27, 1996,Ruling on Certified
Questions was not a decision as that term is defined in section 1.132of the Rules of Practice, (7
C.F.R. § 1.132).

Section 1.143(e) of the Rules of Practice, (7 C.F.R. § 1.143(e)), provides that an
administrative law judge (hereinafter ALl) may certify questions to the Judicial Officer. Since
questions may only be certified by an ALl, requests for clarification or review of Rulings on
Certified Questions generally should be made by the ALl who certifies the question. Judge
Hunt did not ask that I clarify or review the September 27, 1996,Ruling on Certified Questions.

(continued...)
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Petition Judicial Officer to Reconsider Ruling on Certified Questions and

Order Requesting Comments on Ruling on Certified Questions at 4.)

Respondents and Complainant filed written comments on the Ruling on
Certified Questions on November 8, 1996. (Respondents' Comments on

Ruling on Certified Questions and Complainant's Comments on Ruling on
Certified Questions.)

The first question certified by Judge Hunt is, as follows:

Can a question be certified to the Judicial Officer pursuant to
section 1.143(e) of the Rules of Practice (7 C.F.R.§ 1.143(e)) when the

question arises in the context of a proceeding for which there is no
appeal to the Judicial Officer?

September 5, 1996, Certification of Questions to the Judicial Officer.
I answered Judge Hunt's first certified question in the affirmative, stating

that:

Section 1.143(e) of the Rules of Practice Governing Formal

Adjudicatory Proceedings Instituted by the Secretary (hereinafter Rules
of Practice) provides:

§ 1.143 Motions and requests.

(e) Certification to the judicial officer. The submission or
certification of any motion, request, objection, or other

question to the Judicial Officer prior to the filing of an appeal
pursuant to § 1.145[,(7 C.F.R.§ 1.145),]shall be made by and
in the discretion of the Judge. The Judge may either rule

l(...continued)
Nonetheless,sincethe September27,1996,Rulingon CertifiedQuestionscouldraisesignificant
issueswhichmight impactUnited StatesDepartment of Agricultureprograms,and JudgeHunt
did not oppose the parties' filingcommentson the September27, 1996,Ruling on Certified
Questionsor my reviewof the Ruling in light of any comments receivedfrom the parties, I
agreedto reviewtheSeptember27,1996,Rulingon CertifiedQuestionsin lightof anycomments
filed by the parties.
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upon or certify the motion, request, objection, or other
question to the Judicial Officer, but not both.

7 C.F.R.§ 1.143(e).

The only expressed limitation in section 1.143(e) of the
Rules of Practice, (7 C.F.R.§ 1.143(e)), on the authority of an
administrative lawjudge (hereinafter ALl) to certify a question
to the Judicial Officer, is temporal; viz., the ALl must certify
the question prior to the filing of an appeal pursuant to section
1.145of the Rules of Practice, (7 C.F.R.§ 1.145). While this
limitation appears to anticipate that any question certified by
an ALl to the Judicial Officer would arise in a proceeding with
a right of appeal to the Judicial Officer, the Rules of Practice

do not explicitlyplace this limitation on the ALI's authority to
certify questions. Moreover, it does not appear that any party
would be harmed by allowing an ALl to certify a question in
a proceeding in which there is no right of appeal to the
Judicial Officer, and I find that the better practice would be to
reserve discretion in the Judicial Officer to provide requested
guidance to ALls where it is not expressly prohibited.

In re Far West Meals, supra, slip op. at 1-2. Neither Respondents' Comments

on Ruling on Certified Questions nor Complainant's Comments on Ruling on
Certified Questions addresses the Ruling on Judge Hunt's first certified
question, and I find no basis for clarifying the September 27, 1996, Ruling on
Certified Questions as it relates to Judge Hunt's first certified question.

The second question certified by Judge Hunt is, as follows:

If such a question can be certified, the question is whether an

administrative law judge has the authority to entertain [R]espondents'
motion in this proceeding to modify a consent decision?

September 5, 1996, Certification of Questions to the Judicial Officer.

I answered Judge Hunt's second certified question in the affirmative. In

reFar West Meats, supra, slip op. at 3-6. While Respondents and Complainant
agree with the answer in the September 27, 1996, Ruling on Certified

Questions to Judge Hunt's second certified question, both Respondents and
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Complainant commented on the Ruling as it relates to Judge Hunt's second
certified question.

As an initial matter, I note that the September 27, 1996, Ruling on
Certified Questions contains a discussion of matters that, while related to

Judge Hunt's second certified question, are outside the scope of the narrow
question asked by Judge Hunt. I find that a response to some of the
comments filed by the parties would necessitate my discussion of matters that
are even more remotely related to Judge Hunt's second certified question than
the discussion in the September 27, 1996, Ruling on Certified Questions.
Therefore, I have restricted this clarification of the September 27, 1996,

Ruling on Certified Questions to those comments filed by the parties that
most directly relate to Judge Hunt's second certified question.

First, Complainant requests that:

[I] clarify that section[] 1.143(a)and (b)(1) of the Rules of Practice do
not enlarge an administrative law judge's jurisdiction or authority to
grant relief--they only require that an administrative law judge entertain
and rule on motions such as Respondent's Motion To Modify Consent
Decision.

Complainant's Comments on Ruling on Certified Questions at 20. I agree
with Complainant that section 1.143(a)and (b)(1) of the Rules of Practice, (7
C.F.R.§ 1.143(a),(b)(1)), does not enlarge an Aid's authority to grant relief.
Moreover, section 1.143(a)and (b)(1) of the Rules of Practice, (7 C.F.R.§

1.143(a), (b)(1)), contains explicit limitations on an ALI's authority to grant
relief. Section 1.143(b)(1) of the Rules of practice, (7 C.F.R. § 1.143(b)(1)),

prohibits an Aid from entertaining a motion to dismiss on the pleading.
Section 1.143(a) of the Rules of Practice, (7 C.F.R.§ 1.143(a)), prohibits an

Aid from ruling on any motion upon the filing of an appeal of the ALI's
decision and prohibits an Aid from ruling on any motion directly relating to
the appeal.

Complainant cites my failure in the September 27, 1996, Ruling on
Certified Questions to distinguish between an ALI's obligation to rule and an
AI_J's authority to make a particular ruling as a possible source of confusion.

(Complainant's Comments on Certified Questions at 7.) In this regard, the
September 27, 1996, Ruling on Certified Questions addresses an ALJ's
obligation to entertain motions and rule on motions, as follows:
Section 1.143(a)and 0a)(1) of the Rules of Practice provides:
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§ 1.143Motions and requests.

(a) General. All motions and requests shall be filed with the Hearing
Clerk, and served upon all the parties, except (1) requests for extensions of
time pursuant to § 1.147[,(7 C.F.R. § 1.147)],(2) requests for subpoenas
pursuant to § 1.149[,(7 C.F.R,§ 1.149)],and (3) motions and requests made
on the record during the oral hearing. The Judge shall rule upon all motions
and requests filed or made prior to filing an appeal of the Judge's decision
pursuant to § 1.145[,(7 C.F.R.§ 1.145)],except motions directly relating to
the appeal ....

(b) Motions entertained. (1) Any motion will be entertained other than a
motion to dismiss on the pleading.

7 C.F.R.§ 1.143(a), (b)(1).

Respondent's Motion to Modify Consent Decision: (1) was filed prior to
the filing of an appeal of the ALI's decision pursuant to § 1.145of the Rules
of Practice, (7 C.F.R. § 1.145); (2) is not a motion directly relating to an
appeal; and (3) is not a motion to dismiss on the pleadings. Under these
circumstances, section 1.143(a)and (b)(1) of the Rules of Practice, (7 C.F.R.

§ 1.143(a), (b)(1)), not only authorizes an ALJ to entertain Respondent's
Motion to Modify Consent Decision, but requires an ALJ to entertain
Respondent's Motion to Modify Consent Decision and rule on the motion.

Section 1.143(b)(1) of the Rules of Practice, (7 C.F.R. § 1.143(b)(1)),
provides that any motion will be entertained other than a motion to dismiss
on the pleading. Generally, the word any is broadly inclusive. Section
1.143(a) of the Rules of Practice, (7 C.F.R.§ 1.143(a)), provides that the ALl

shall rule upon all motions and requests filed or made prior to filing an
appeal of the ALJ's decision pursuant to 7 C.F.R. § 1.145,except motions
directly relating to the appeal. As commonly used, the word all does not
permit an exception or exclusion not specified. Moreover, the context in
which the words all and any are used in section 1.143(a) of the Rules of
Practice, (7 C.F.R. § 1.143(a)), and section 1.143(b)(1)of the Rules of

Practice, (7 C.F.R. § 1.143(b)(1)), respectively, provides no basis for reading
the words all and any narrowly.

Thus, I find section 1.143(b)(1) of the Rules of Practice, (7 C.F.R. §

1.143(b)(1)), requires an ALJ to entertain Respondent's Motion to Modify



FARWESTMEATSandMICHAELA. SERRATO 1051
55 Agric.Dec. 1045

Consent Decision and section 1.143(a)of the Rules of Practice, (7 C.F.R.§

1.143(a)), requires an ALl to rule on Respondent's Motion to Modify Consent
Decision.

In re Far West Meats, supra, slip op. at 3-6. (Footnotes omitted.)
I agree with Complainant that the September 27, 1996,Ruling on Certified

Questions does not distinguish between the obligation under section 1.143(a)
and Co)(l) of the Rules of Practice to entertain and rule on motions on the
one hand and authority to make a particular ruling on the other hand. I did
not make this distinction in the September 27, 1996, Ruling on Certified

Questions only because, as Complainant states, the distinction is "obvious."2
However, since my failure to make the distinction could be a possible source
of confusion, my views regarding the distinction are as follows.

Section 1.143('o)(1)of the Rules of Practice requires ALJs to entertain
motions other than motions to dismiss on the pleadings. While the meaning
of the word entertain, when used in connection with an authorization or

requirement to entertain a motion or petition, varies according to its
surroundings, 3 it generally means consider and has not been construed to
authorize or require a judge to make a particular ruling. 4 I find that the
word entertain, as used in section 1.143(b)(1) of the Rules of Practice, means
consider and does not authorize or require an ALl to make any particular

ruling.
Section 1.143(a) of the Rules of Practice requires ALJs to rule on all

motions filed or made prior to filing an appeal of the ALJ's decision, except

motions directly relating to an appeal. While the word rule has been variously

2Complainant'sCommentson Rulingon CertifiedQuestionsat 7.

3Brownv.Allen,344U.S.443,461(1953);Denholm&McKayCo. v. Commissioner,132F.2d
243,247(1st Cir. 1942);Ortizv. PublicServiceComm'n,108F.2d815,817(lst Cir. 1940).

4See,e.g.,Ribaudo v. CitizensNationalBank of Orlando,261 F.2d929, 932(5th Cir. 1958)
(where the courtmust entertaina petition, it seemsto be that the court must considerthe
petition on the merits);Fernandezv. CarrasquiUo,146F.2d 204,206 (1st Cir. 1944)(whenthe
publishedrulesof the court permitthe filingof a petition for rehearing,that means the court
willordinarilyconsidersuch petition on the merits, i.e., entertain it; when the petition for
reheatingis thus consideredand disposedof, it has been entertainedbythe courtalthoughthe
court may deny the petition without setting the case down for reargumentand without any
writtenopinion);Denholrn&McKayCo.,supra,132F.2d at 247(entertainmentof a petition for
rehearingapparentlymeansmerelythat the court considerson the merits the groundsurgedin
the petition for rehearing).



1052 FEDERAL MEAT INSPECTION ACT

defined, S I have not found any circumstance in which the word rule has been

construed as authorizing or requiring a judge to make a particular ruling. I

find that the word rule, as used in section 1.143(a) of the Rules of Practice,

means decide and does not authorize or require an ALJ to make a particular

ruling. Thus, while an ALl is required by section 1.143(b)(1) of the Rules of

Practice to entertain motions and required by section 1.143(a)of the Rules of

Practice to rule on motions, neither section 1.143(b)(1) nor section 1.143(a)

requires or authorizes an ALl to make a particular ruling.

As stated in the September 27, 1996, Ruling on Certified Questions, an

ALl does not have jurisdiction to modify a previously-entered Consent

Decision, when a party to the Consent Decision opposes the modification.
Such a modification would result in the creation of a document that would not

reflect the agreement of the parties. The resulting document would not

s Rule, v. To command or require by a role of court; as, to rule the sheriff to
return the writ, to rule the defendant m plead, to rule against an objection
to evidence. To settle or decide a point of law arising upon a trial, and, when
it is said of a judge presiding at such a trial that he "ruled" so and so, it is
meant that he laid down, settled, or decided such and such to be the law.

Black's Law Dictionary 1331 (6th ed. 1990).

rule .... An order of court; a specific direction or requirement of a court, made in a
particular matter or proceeding, with respect to the performance of some act incidental
thereto ....

Ballentine's Law Dictionary 1127 (3d ed. 1969).

RULE .....

An order or direction. See ORDER.
To establish by direction; to determine; to decide.

2 Bouvier's Law Dictionary 2975 (3d rev. 1914).

RULE (Decide), verb

adjudge, adjudicate, ascertain, come to a conclusion, come to a determination, conclude,
decide by judicial sentence, declare, declare authoritatively, decree, deliver judgment,
determine, draw a conclusion, establish, exercise judgment, find, fix conclusively, give an
opinion, give judgment, hold, make a decision, make a resolution, pass judgment, pass
sentence, pass upon, pronounce, pronounce judgment, reach an official decision, resolve,
settle by decree, umpire ASSOCIATED CONCEPTS: rule from the bench

Legal Thesaurus 457 (1980).



FAR WESTMEATSandMICHAELA. SERRATO 1053
55Agile.Dec. 1045

constitute a Consent Decision under section 1.138of the Rules of Practice, (7

C.F.R.§ 1.138),but rather, would be a nullity. In re Far West Meats, supra,
slip op. at 7-8. Further, section 1.138of the Rules of Practice provides that
a Consent Decision becomes final upon issuance, as follows:

§ 1.138 Consent decision.

At any time before the Judge files the decision, the parties may
agree to the entry of a consent decision. Such agreement shall be filed
with the Hearing Clerk in the form of a decision signed by the parties
with appropriate space for signature by the Judge, and shall contain an
admission of at least the jurisdictional facts, consent to the issuance of
the agreed decision without further procedure and such other
admissions or statements as may be agreed between the parties. The
Judge shall enter such decision without furtherprocedure, unless an error
is apparent on the face of the document. Such decision shall have the
same force and effect as a decision issued after full hearing, and shall
become final upon issuance to become effective in accordance with the
terms of the decision.

7 C.F.R.§ 1.138. (Emphasis added.) Once the Consent Decision is issued,
the administrative proceeding is closed and the ALJ has no jurisdiction over
the proceeding, except to vacate the Consent Decision in extraordinary
circumstances described in the September 27, 1996, Ruling on Certified
Questions and further described infra pp. 10-13.

Therefore, while an AI.J must entertain a motion to modify a Consent
Decision and must rule on the motion to modify a Consent Decision, the ALJ
has no jurisdiction to grant the motion and enter a modified Consent
Decision, if the motion is opposed by one or more of the parties to the
previously-entered Consent Decision. 6

6Thepartiesmayagreeupon modificationsto a ConsentDecisionand move that the ALJ
modifythe ConsentDecisionbytheentry of thosemodifications.Onlywhenthe ALJfinds that
the parties have agreed to and requested the entry of a modificationmay an ALJ enter a
modificationof theConsentDecision. Seeln reLeonardWadeYager,48Agile.Dec. 1046(1989)
(the ALl entered modificationsto the Consent Decisionthat were agreedupon and requested
by the parties); cf. In reLeonard McDaniel,46 Agile. Dec. 125(1987) (the Judicial Officer
modifiedthe originalorder issuedin In reLeonardMcDaniel,45Agric. Dec. 2255(1986)only

(continued...)



1054 FEDERALMEATINSPECTIONACT

The September 27, 1996, Ruling on Certified Questions provides:

Settlement agreements in administrative proceedings before this
Department are enforced in the absence of extraordinary circumstances.
Since a Consent Decision under the Rules of Practice is to reflect

agreement of the parties, the ALJ should not modify the Consent
Decision in a manner that is opposed by one or more of the parties,
but rather, in extraordinary circumstances, should vacate the Consent
Decision.

InreFar WestMeats,supra,slipop.atI0.(Footnoteomitted.)

ComplainantrequeststhatIclarifythat:

[T]he extraordinarycircumstancesexceptionis limitedto an
examinationofthecircumstancesunderwhichtheconsentdecisionwas

entered.And ...theextraordinarycircumstancesexceptiondoesnot

permitan examinationof conditionswhich have changed sincethe
issuanceoftheconsentdecision.

Complainant'sComments on Rulingon CertifiedQuestionsat20-21.

IagreewithComplainantthattheextraordinarycircumstancesexception
is limited to an examination of circumstances under which the Consent

Decision was entered. Moreover, the only circumstances under which the
Consent Decision was entered that an ALJ may examine are circumstances
that relate to the assent of the parties to the agreement that was subsequently
entered as a Consent Decision. The ALJ may only vacate a Consent Decision
if the ALJ finds that there was no genuine assent to the agreement that was
entered as a Consent Decision because of factors such as fraud or duress. 7

6(...continued)
becausethe parties agreed to the modificationand requestedthat the JudicialOfficermodify
the originalDecisionand Order).

7See In re Jim Fobber, 55 Agric. Dec. 74, 77 (1996) (Order Denying Petition for
Reconsideration)(Respondent failed to demonstrate any extraordinarycircumstanceswhich
wouldwarrantsettingasidethe settlementagreementvoluntarilyreachedwithComplainanton
the record); In reJim Fobber,55Agric. Dec. 60, 71 (1996)(Complainant'srequest to modify
settlementagreementreachedbythe partieson therecord,denied);In reMooreMktg.lntT,lnc.,
47Agric.Dec. 1472,1477(1988)(evenif Respondent's appealwere proper under the Rulesof

(continued...)
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A change in circumstances subsequent to the entry of the Consent Decision
does not provide a basis upon which an ALJ may vacate a Consent Decision.

While Rule 60(b) of the Federal Rules of Civil Procedure provides judges
with discretion to dissolve and modify consent decrees based upon a change

of circumstances that makes compliance with the consent decree inequitable, 8

7(...continued)

Practice, Respondent's request to modify Consent Decision based upon alleged mutual mistake
of fact would be denied on the merits since it would not be in the public interest to upset the

consent agreement of the parties); In reNebraska Beef Packers, Inc., 43 Agile. Dec. 1783,1803-04

(1984) (in all administrative proceedings before this Department, settlement agreements are
enforced in the absence of extraordinary circumstances, such as fraud, duress, or a unilateral

mistake of fact); In re Rodney W. Dick, 42 Agile. Dec. 784, 785 (1983) (even if the Judicial

Officer had jurisdiction to consider Respondent's motion to be relieved from the Consent

Decision, Respondent's motion would be denied because a party's unilateral mistake as to the

legal effect of the Consent Decision is not a ground for permitting a party to withdraw from a
settlement agreement); In re Mountainside Butter & Egg Co., 38 Agric. Dec. 789,799-80(1978)

(Remand Order) (in all administrative proceedings before this Department, settlement

agreements are enforced in the absence of extraordinary circumstances, such as fraud, duress,
or a unilateral mistake of fact); In re Indiana Slaughtering Co., 35 Agile. Dec. 1822, 1826-27

(1976) (voluntary settlements in administrative proceedings should be enforced in the absence

of extraordinary circumstances), aft'd, No. 76-3949(E.D. Pa. Aug. 1, 1977).

8E.g., Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367, 383 (1992) (a party seeking
modification bears the burden of establishing that a significant change in circumstances warrants

revision of the decree, and, if the moving party meets the standard, the court should consider

whether the proposed modification is suitably tailored to the changed circumstances; a party

seeking modification of a consent decree may meet its initial burden by showing a significant

change in factual conditions or in law); System Federation No. 91 v. Wright, 364 U.S. 642,646-47
(1961) (the district court has power to modify a consent decree and sound judicial discretion may
call for modification of the terms of an injunctive decree if the circumstances, whether law or

fact, obtaining at the time of its issuance have changed, or new ones have since arisen); Building
& Constr. Trades Council v. NLRB, 64 F.3d 880, 888 (3d Cir. 1995) (central to the court's

consideration will be whether the modification is sought because changed conditions unforeseen

by the parties have made compliance substantially more onerous or have made the consent
decree unworkable); W.L. Gore & Associates, Inc. v. C.R. Bard, Inc. ,977 F.2d 558,561 (Fed. Cir.

1992) (a consent injunction may be modified when circumstances have sufficiently changed and

unexpected hardship and inequity have resulted); Plylerv. Evatt, 924 F.2d 1321,1324(4th Cir.

1991) (under inherent equity powers, as now expressed in Fed. R. Civ. P. 60(b)(5), a district

court may modify a judgment if it is no longer equitable that the judgment should have

prospective application; in the exercise of that power, consent decrees may be modified in

appropriate cases on the basis of material changes in operative law or facts, but, in general,
modification should be granted only when the change in circumstances urged by the movant was

(continued...)
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the Federal Rules of Civil Procedure are not applicable to this Department's
proceedings conducted under the Rules of Practice. 9 Moreover, relief under

Rule 60(b) of the Federal Rules of Civil Procedure is equitable in nature, I°
and neither the ALJs nor the Judicial Officer can provide equitable relief
under the Rules of Practice. In reJ. Reid Hoggan,35 Agric. Dec. 1812, 1817-
19 (1976).

s(...continued)

largely beyond that party's control and when compliance has been put beyond reach despite a

good faith effort of the movant to comply); United States v. City of Fort Smith, 760 F.2d 231,233

(8th Cir. 1985) (a court may modify the parties' rights and obligations under a consent decision

but modification should rarely be granted and the party seeking modification bears a heavy

burden of demonstrating that new and unforseen conditions have produced such extreme and
unexpected hardship that the decree is oppressive).

91n re James Joseph Hickey, Jr.,53 Agric. Dec. 1087, 1096-99(1994) (the Federal Rules of

Civil Procedure are not applicable to the Department's disciplinary proceedings conducted in
accordance with the Rules of Practice); In reShasta [-_'vestock Auction Yard, Inc.,48 Agric. Dec.

491,504 n.5 (1989) (the Federal Rules of Civil Procedure are not followed in proceedings before

the Department of Agriculture); see MisterDiscount Stockbrokers, Inc. v. SEC, 768 F.2d 875,878

(7th Cir. 1985) (the Federal Rules of Civil Procedure do not apply to administrative hearings);
In reRon Morrow,53 Agric. Dec. 144, 154 (1994) (the Federal Rules of Civil Procedure are not

applicable to disciplinary proceeding conducted under the Animal Welfare Act, as amended, (7

U.S.C.§§ 2131-2159)pursnant to the Rules of Practice), aff'dpercuriam, 65 F.3d 168 (Table),
1995 WL 523336(6th Cir. 1995); In re MiguelA. Machado (Decision as to Respondent Cozzi)

(Remand Order), 42 Agric. Dec. 820, 832 (1983) (the Rules of Practice do not provide for
discovery in sharp contrast to the Federal Rules of Civil Procedure and the Federal Rules of

Criminal Procedure), final decision, 42 Agric. Dec. 1454 (1983), aft'd, 749F.2d 36 (9th Cir. 1984)
(unpublished) (not to be cited as precedent under 9th Circuit Rule 21).

1°King v. Greenblatt, 52 F.3d 1, 5 (1st Cir.) (relief from a decree under Rule 60(b)(5) is

equitable in nature), cert. denied sub nora. Class of 48 + 1 v. Greenblatt, 116 S. Ct. 175 (1995);

United States v. Bank of New York, 14 F.3d 756,760 (2d Cir. 1994) (relief under Rule 60(b)(6)

is an exercise of the court's equitable power); National Credit Union Admin. Bd. v. Gray, 1 F.3d

262,266 (4th Cir. 1993) (Rule 60(b)'s catch-all phrase -- any other reason justifying relief -- has

been described as a grand reservoir of equitable power); Plylerv. Evatt, supra, 924 F.2d at 1324

(under inherent equity powers, as now expressed in Fed. R. Civ. P. 60(b)(5), a district court may

modify a judgment if it is no longer equitable that the judgment should have prospective
application); C.K.S. Engineers, Inc. v. White Mountain Gypsum Co., 726 F.2d 1202, 1208 (Tth Cir.

1984) (relief under Rule 60(b) of the Federal Rules of Civil Procedure is essentially equitable
in nature and is to be administered on equitable principles).
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In re: BILLY JACOBS, SR.
HPA Docket No. 95-0005.

Order Denying Petition for Reconsideration filed September 20, 1996.

Failure to t'fie timely petition for reconsideration.

The Judicial Officer denied the Petition for Reconsideration because it was not timely fded. If
it had been timely filed, it would have been denied on the merits for the reasons set forth in the
Decision and Order filed August 15, 1996.

Colleen A. Carroll, for Complainant.
Respondent, Pro se.
Initial decision issue d by Dorothea A. Baker, Administrative Law Judge.
Order issued by William G. Jenson, Judicial Officer.

This case is a disciplinary administrative proceeding instituted pursuant to
the Horse Protection Act of 1970, as amended, (15 U.S.C. _ 1821-1831)
(hereinafter the Horse Protection Act), and the Rules of Practice Governing
Formal Adjudicatory Administrative Proceedings Instituted by the Secretary,
(7 C.F.R._ 1.130-.151)(hereinafter the Rules of Practice). On August 15,
1996, I issued a Decision and Order assessing Billy Jacobs, Sr. (hereinafter
Respondent) a civil penalty of $3,000 for a violation of section 6(c) of the
Horse Protection Act, (15 U.S.C.§ 1825(c)). (Decision and Order, pp. 4, 17.)
On August 23, 1996,the Office of the Hearing Clerk served Respondent with
a copy of the Decision and Order and a letter from the Office of the Heating
Clerk dated August 15, 1996. Section 1.146(a)(3) of the Rules of Practice
provides:

§ 1.146 Petitions for reopening hearing; for rehearing or reargument
of proceeding; or for reconsideration of the decision of the
Judicial Officer.

(a) Petition requisite ....

(3) Petition to rehear or reargueproceeding, or to reconsider the
decision of the Judicial Officer. A petition to rehear or reargue the

proceeding or to reconsider the decision of the Judicial Officer shall be
filed within 10 days after the date of service of such decision upon the
party filing the petition. Every petition must state specifically the
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matters claimed to have been erroneously decided and alleged errors

must be briefly stated.

7 C.F.R. § 1.146(a)(3).
The August 15, 1996,letter from the Office of the Heating Clerk expressly

advises Respondent of the time for filing a petition for reconsideration, as
follows:

Enclosed is a date-stamped copy of the decision and order issued by
the Judicial Officer on the Secretary's behalf in the above-captioned
proceeding.

Judicial review of this decision is available in an appropriate court if an
appeal is timely filed. This office does not provide information on how
to appeal. Please refer to the governing statute. If you are not
currently represented by an attorney, you may choose to seek legal
advice regarding an appeal.

Prior to filing an appeal, you may file a petition for reconsideration of
the Judicial Officer's decision within 10 days of service of the decision.
An original and three copies of the petition for reconsideration must be
filed with this office.

August 15, 1996, letter from Joyce A. Dawson, Hearing Clerk, to Mr. Billy
Jacobs, Sr. (Emphasis in the original.)

On September 5, 1996, 13 days after Respondent was served with the
Decision and Order, Respondent filed a Petition for Reconsideration.
Respondent's Petition for Reconsideration, which was required by section
1.146(a)(3) of the Rules of Practice, (7 C.F.R. § 1.146(a)(3)), to be filed
within 10days after service of the Decision and Order, was filed too late, and,
accordingly, Respondent's Petition for Reconsideration is denied.

ISeeInreRobertL.Heywood,53Agric.Dec.541(1994)(Petitionfor Reconsideration,filed
approximately2monthsafterserviceoftheDecisionandOrder,dismissed);InreChristianKing,
52Agric.Dec.1348(1993)(Petitionfor Reconsiderationdismissed,sinceit wasnot filedwithin
10daysafterserviceof the DecisionandOrder);In reRobertAull,50Agric.Dec.356(1991)
(PetitionforReconsideration,filed11daysafterserviceoftheDecisionandOrder,denied);In
reCharlesCrookWholesaleProduce&GroceryCo.,48Agric.Dec. 1123(1989)(Petitionfor
Reconsideration,filedmorethan4 monthsafterserviceof theDecisionandOrder,dismissed);
InreTosconyProvisionCo.45Agric.Dec.583(1986)(PetitionforReconsiderationdenied,since
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Moreover, if Respondent's Petition for Reconsideration had been timely
filed, it would have been denied for the reasons set forth in the Decision and

Order filed August 15,1996. Since Respondent's Petition for Reconsideration
was not timely filed, there will be no change in the date by which payment
must be made, as required by the Decision and Order.

For the foregoing reasons, the following Order should be issued.

Order

Respondent's Petition for Reconsideration is denied.

In re: WILLIAM EARL BOBO and JACK MITCHELL.
HPA Docket No. 91-0202.

Order Lifting Stay Order filed November 7, 1996.

Colleen Carroll, for Complainant.

Boyce C. Cabaniss, Austin, TX, for Respondents.
Order issued by William G. Jenson, Judicial Officer.

On January 12, 1994, the Judicial Officer issued a Decision and Order
assessing each Respondent a civil penalty of $2,000 and disqualifying each
Respondent for a period of 2 years from exhibiting, showing, or entering any
horse, directly or indirectly through any agent, employee, or device, and from
managing, judging, or otherwise participating in any horse show, exhibition,
or horse sale or auction. In re William Earl Bobo, 53 Agric. Dec. 176 (1994),

petition for reconsideration denied, 53 Agric. Dec. 210 (1994). Respondents
appealed the Decision and Order to the United States Court of Appeals for
the Sixth Circuit and the Judicial Officer issued a Stay Order pending the

outcome of proceedings for judicial review. In re William Earl Bobo, 53 Agric.
Dec. 212 (1994).

The United States Court of Appeals denied Respondents' petition for

review, Bobo v. United States Dep 'tofAgric. ,52 F.3d 1406 (6th Cir. 1995), and
Complainant filed a Motion to Lift Stay Order on June 6, 1996, stating that

it was not filed within 10 days after service of the Decision and Order); In re Charles Brink, 41

Agrie. Dec. 2147 (1982) (Petition for Reconsideration, filed 17 days after service of the Decision
and Order, denied).
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Respondents have not filed any further appeal petitions and the time for filing
such appeal petitions has expired. Respondents have not responded to
Complainant's Motion to Lift Stay Order.

Therefore, the Stay Order issued in this proceeding is lifted. The
disqualification provisions of the Order filed on January 12, 1994, shall
become effective on the 30th day after service of this Order on Respondents,
and Respondents shall pay the civil penalty assessed in the Order filed on
January 12, 1994, within 30 days after service of this Order on Respondents.

In re: DEAN BYARD, LaRUE McWATERS, and ANN McWATERS.
HPA Docket No. 94-0038.

Order Vacating Decision and Reopening Case filed August 19, 1996.

DeniseHansberry,for Complainant.
Respondent,Prose.
OrderissuedbyJames W.Hunt,AdministrativeLaw Judge.

The decision filed on May 6, 1996, as to respondent Dean Byard was not
properly served on him. Accordingly, for this reason, complainant's motion
to reopen the case is granted. It is ordered that the decision filed on May 6,
1996,as to respondent Dean Byard be vacated and that the case be reopened.

In re: LUTHER HANKINS and DEBBIE HANKINS BALLARD.
HPA Docket No. 95-0001.

Order Dismissing Complaint as to Respondent Debbie Hankins Ballard filed
December 23, 1996.

RobertErtman,forComplainant.
WaltonB. Johnson,Louisville,KY,forRespondent.
Orderissuedby EdwinS. Bemstein,AdministrativeLaw Judge.

Upon motion of complainant and for good cause shown, the complaint as
to respondent Debbie Hankins Ballard is dismissed with prejudice.
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In re: THERESA HETTY JOHN.

P.Q. Docket No. 96-0036.

Order Dismissing Complaint filed September 5, 1996.

James A. Booth, for Complainant.
Respondent, Pro se.
Order issued by James W. Hunt, Administrative Law Judge.

Complainant's motion to dismiss the complaint is granted. It is ordered
that the complaint filed herein on August 9, 1996,be dismissed.

In re: GEORGE BAMFO.

P.Q. Docket No. 96-0039.
Dismissal of Complaint filed September 20, 1996.

Howard D. Levine, for Complainant.
Respondent, Pro se.

Order issued by Victor W. Palmer, Chief Administrative Law Judge.

At Complainant's request the Complaint in this case is hereby dismissed.

In re: RAMONA CHOY.

P.Q. Docket No. 96-0029.
Order Granting Motion To Dismiss Without Prejudice filed November 20,
1996.

Darlene M. Bolinger, for Complainant.
Respondent, Pro se.

Order issued by James W. Hunt, Administrative Law Judge.

Complainant's motion to dismiss the complaint is granted. It is ordered
that the complaint filed herein on April 3, 1996, be dismissed without
prejudice, this the 20th day of November 1996.
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CONSENT DECISIONS

(Not publishedhercin-Editior)

ANIMAL QUARANTINE AND RELATED LAWS

Gil Comeaux.. A.Q. Docket No. 96-0010. 9/18/96.

Gumersindo Marin-Cazarez. A.Q. Docket No. 96-0014. 10/4/96.

Martha Gonzalez Rodriguez. A.Q. Docket No. 96-0016. 11/1/96.

Jeffrey S. Craig and Greencastle Livestock Market, Inc. A.Q. Docket No. 95-
0001. 11/27/96.

ANIMAL WELFARE ACT

Donald Schrage and Mary Ruth Schrage, d/b/a Rabbit Ridge Kennels. AWA
Docket No. 95-0061. 7/8/96.

Jim Armstrong. AWA Docket No. 95-0021. 7/16/96.

David Piper, Jr. d/b/a Everglades Wonder Gardens. AWA Docket No. 95-
0049. 7/24/96.

Allen's Exotic Animals, Inc., and Lonnie D. Allen. AWA Docket No. 96-0043.
7/30/96.

Michael Wyche and Debbie Wyche d/b/a CAT TALES. AWA Docket No.
96-0015. 8/22/96.

Sugarloaf Dolphin Sanctuary, Inc. and Lloyd A. Good, III. AWA Docket No,
96-0055.8/27/96.

Norristown Zoological Society, d/b/a Elmwood Park Zoo. AWA Docket No.
96-0027. 8/28/96.

Larry Marko. AWA Docket No. 96-0034. 8/29/96.
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Southern Nevada Zoological Park, Inc., Nevada Zoological Foundation, and
Pat Dingle. AWA Docket No. 95-0076. 8/30/96.

Rose Groll. AWA Docket No. 96-0022. 9/5/96.

Robert Grady and Lynette Grady, dro/a Cripple Creek Kennels. AWA
Docket No. 954)01 i. 9/9/96.

Betty Honn's Animal Adoptions Ltd. and Betty Honn. AWA Docket. No. 95-
0080. 9/11/96.

Frank Strout. AWA Docket No. 96-0009. 9/18/96.

Roy Lee Jones, d/b/a, Exotic Love Cattery. AWA Docket No. 96-0014.
9/24/96.

William L. Hargrove, d/b/a U. S. Research Farm. AWA Docket No. 95-
0047. 10/8/96.

Randall B. Huffstutler. AWA Docket No. 95-0051. 10/15/96.

Bill Delozier and Three Bears Gift Shop. AWA Docket No. 95-0015.
10/16/96.

Craig A. Perry d/b/a Perry's Wilderness Ranch and Zoo. AWA Docket No.
96-0025. 10/21/96.

Romulus E. Scalf d/b/a Steel City Zoo. AWA Docket Nos. 95-0078 and 96-
0059. 10/23/96.

Michigan State University. AWA Docket No. 95-0079. 12/19/96.

Sun Jet International Airlines, a Delaware corporation. AWA Docket No. 96-
0046. 12/23/96.

FEDERAL MEAT INSPECTION ACT

Velasam Veal Connection, and Simon Samson. FMIA Docket No. 96-0008.
8/6/96.
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John Krusinski, d/b/a Krusinski's Finest Meats. FMIA Docket No. 96-0007.
8/8/96.

Johnson & Johnson Meats, Inc. d/b/a Johnson & Johnson Wholesale Meats

and James Boyd Johnson, III. FMIA Docket No. 95-0005. 9/4/96.

Mohawk Meat Packing Co.,and Charles Bonnici. FMIA Docket No. 97-0001.
10/22/96.

Jordan Supply House and Richard R. Seyfried. FMIA Docket No. 96-0005.
10/30/96.

GRAIN STANDARDS ACT

Foxley Grain Company, Inc. G.S.A. Docket No. 96-0001. 8/26/96.

HORSE PROTECTION ACT

Harlan Minton and Nancy Minton. HPA Docket No. 94-0063. 8/13/96.

Conley Dockery. HPA Docket No. 96-0001. 8/20/96.

Sandra Huffman. HPA Docket No. 95-0002. 10/30/96.

Luther Hankins. HPA Docket No. 95-0001. 12/23/96.

PLANT QUARANTINEAC'T

Nirmala Shiwmangal. P.Q. Docket No. 95-0062. 7/17/96.

Lykes Transport, Inc. P.Q. Docket No. 96-0027. 8/1/96.

Carolyn K. Wood, d/b/a Tropical Connections. P.Q. Docket No. 96-0030.
8/9/96.

C.H. Robinson Co. P.Q. Docket No. 96-0030. 8/9/96.

Action Carriers, Inc. P.Q. Docket No. 96-0027. 8/20/96.
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Robin S. Stein, dro/a Foliage Link, Inc. P.Q. Docket No. 96-0030. 8/26/96.

Vern Thuney Trucking. P.Q. Docket No. 96-0030. 9/17/96.

Mesilla Valley Transportation. P.Q. Docket No. 96-0015. 9/19/96.

American Airlines, Inc. P.Q. Docket No, 96-0034. 10/16/96.

Amerijet International, Inc. P.Q. Docket No. 95-0043. 11/4/96.

Buchan Trucking Co. P.Q. Docket No. 96-0027. 11/21/96.

Continental Airlines. P.Q. Docket No. 94.0020. 12/10/96.

Petal L. Evans. P.Q. Docket No. 96-0031. 12/20/96.

POULTRYPRODUCTS IN--ON ACT

Velasam Veal Connection, and Simon Samson. PPIA Docket No. 96-0007.
8/6/96.

John Krusinski, d/b/a Krusinski's Finest Meats. PPIA Docket No. 96-0006.
8/8/96.

Johnson & Johnson Meats, Inc. d/b/a Johnson & Johnson Wholesale Meats
and James Boyd Johnson, III. PPIA Docket No. 95-0004. 9/4/96.

Mohawk Meat Packing Co., and Charles Bonnici. PPIA Docket No. 97-0001.
10/22/96.

Jordan Supply House and Richard R. Seyfried. PPIA Docket No. 96-0004.
10/30/96.




