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AGRICULTURAL MARKETING AGREEMENT ACT

COURT DECISION
SECRETARY OF AGRICULTURE v. WILEMAN BROTHERS &
ELLIOTT.
No. 95-1184.

Decided June 3, 1996.
(Cite as: 116 S. Ct. 1375)
SUPREME COURT OF THE UNITED STATES
The motion of American Mushroom Institute, et al. for leave to file a brief
as amici curiae is granted. The motion of National Association of State

Departments of Agriculture for leave to file a brief as amicus curiae is granted.
The petition for a writ of certiorari is granted.




AGRICULTURAL MARKETING AGREEMENT ACT
DEPARTMENTAL DECISIONS

In re: GRADY PRUETTE, d/b/a C&G PACKERS.
AMAA Docket No. 94-3.
Decision and Order filed January 19, 1996.

Failure to pay assessments when due - Handler - Factors considered in determination of
appropriate civil penalty - Civil penalty - Cease and desist order.

Judge Bernstein assessed a civil penalty of $2,000 against Respondent tomato handler who refused
to pay assessments when due despite repeated efforts by the Department to collect the assessments
in a timely manner. Factors to be considered in determining the amount of civil penalties which
should be assessed against a handler who violates a marketing order include: the nature of the
violation, the number of violations, the damage or potential damage to the regulatory program by
the violation, prior warnings given to a handler and any other circumstances which shed light on the
handler’s overall culpability.

Denise Y. Hansberry, for Complainant.
Respondent, Pro se.
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge.

This is a proceeding brought pursuant to section 8c(14)(B) of the
Agricultural Marketing Agreement Act of 1937, ("AMAA") as amended, 7
U.S.C. § 608c(14)(B). It was instituted by a Complaint filed on August 3,
1994, by the Administrator of the Agricultural Marketing Service, United States
Department of Agriculture ("the Department”) alleging that Respondent violated
the Marketing Order regulating Florida tomatoes, ("the Order") 7 C.F.R. Part
966, by refusing to pay his assessments when due.

During the 1993-94 crop year, Respondent failed to pay his assessments
when due despite repeated efforts by the Department to collect the assessments
in a timely manner. After the filing of the Complaint, Respondent paid his
overdue assessments. Respondent refused, however, to pay a civil penalty
which the Department assessed.

I presided over a hearing on November 2, 1995, in Fort Myers, Florida.
Complainant was represented by Denise Y. Hansberry, Esq., Office of the
General Counsel, United States Department of Agriculture. Respondent
appeared pro se. Complainant’s exhibits are referred to as "CX." Respondent
offered no exhibits. The hearing transcript is referred to as "Tr." Complainant
filed proposed findings of fact, proposed conclusions of law and a brief on
December 4, 1995. Respondent filed no post-hearing written submission. All
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proposed findings, proposed conclusions, and arguments have been considered.
To the extent indicated, they have been adopted. Otherwise, they have been
rejected as irrelevant or not supported by the evidence.

Findings of Fact

1. Respondent, Grady Pruette, d/b/a C&G Packers, is an individual
whose principal place of business is 504 East Main Street, Immokalee, Florida
33934 (Tr. 5).

2. At all relevant times, Respondent was a handler of Florida tomatoes
as defined in the Act, 7 U.S.C. § 608c(1), and the Order, 7 C.F.R. § 966.6
(Tr. 5).

3. As a handler regulated under the Florida Tomato Order, Respondent
was required to pay assessments to the Florida Tomato Committee, the
administrative body charged with overseeing the operation of the Order (Tr. 19;
7 C.F.R. § 966.42(a)).

4. During the 1993-94 crop season, Respondent first shipped Florida
tomatoes on December 1, 1993 (CX 8; Tr. 25). Subsequent shipments were
made between December 1993 and May 1994 (CX 8). Although the Florida
Tomato Committee began billing Respondent within two weeks of the date that
he first packed and shipped tomatoes, no payment was made until November 11,
1994 (Tr. 25).

5. During March 1994, the Florida Tomato Committee contacted
Respondent by telephone and sent demand letters seeking payment of past due
assessments under the Order (CX 1, 2 and 3).

6. Respondent refused to pay his assessments upon receipt of the demand
letters, in part based on his vehement opposition to the Florida Tomato Order
(Tr. 30, 33-34, 51-54, 71). Subsequently, the Florida Tomato Committee
referred the case to the Department with a recommendation that an enforcement
action be initiated against Respondent (Tr. 63).

7.  On August 3, 1994, the Administrator for the Agricultural Marketing
Service filed a Complaint against Respondent seeking payment of $6,603.85 in
overdue assessments and an award of civil penalties in accordance with section
8c(14)(B) of the Act, 7 U.S.C. § 608c(14)(B) (Complaint, § 3).

8. On November 11, 1994, Respondent paid his overdue assessments in
the amount of $6,603.85 to the Florida Tomato Committee (Tr. 7).

9. During the 1990-91 crop year, Respondent also failed to pay his
assessments on time despite repeated collection efforts by the Florida Tomato
Committee and the Department (CX 5, 7; Tr. 35, 45).
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10. Respondent has incurred substantial financial expenses ‘

Conclusion and Discussion

Section 8c(14)(B) of the AMAA (7 U.S.C. § 608c(14)(B)) which was in
effect on the date that the Complaint was filed, states in relevant part:

(B) Any handler, subject to an order issued under this section, or any
officer, director, agent, or employee of such handler, who violates any
provision of such order . . . may be assessed a civil penalty by the
Secretary not exceeding $1,000 for each such violation. Each day
during which such violation continues shall be deemed a separate
violation. . . .

Thus, § 8c(14)(B) provides absolute authority for the Secretary to impose civil
penalties against any handler subject to an Order issued under the AMAA.
Factors to be considered in determining the amount of civil penalties which
should be assessed against a handler who violates a marketing order include: the
nature of the violation, the number of violations, the damage or potential
damage to the regulatory program by the violation, prior warnings given to a
handler and any other circumstances which shed light on the handler’s overall
culpability. In addition, it is well recognized that when assessing civil penalties,
courts must impose sanctions in a manner which will deter respondents and
others from engaging in similar violations in the future. In re Calabrese,
Balice, et al., 51 Agric. Dec. 131, 154-155 (1992).

In United States v. Ruzicka, 329 U.S. 287, 293 (1946), the Supreme Court
addressed the importance of compliance by all handlers operating within the
scheme of prevailing marketing order programs. As the Court states:

Promptness of compliance by those subject to the scheme is the
presupposition of Order No. 41. Thus, definite monthly deadlines are
fixed by the Order for every step in the program. In large measure,
the success of this scheme revolves around a "producers” fund which
is solvent and to which all contribute in accordance with a formula
equitably determined and of uniform applicability. Failure by handlers
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to meet their obligations promptly would threaten the whole scheme.
Even temporary defaults by some handlers may work unfairness to
others, encourage wider non-compliance, and engender those subtle
forces of doubt and distrust which so readily dislocate delicate
economic arrangements.

United States v. Ruzicka, 329 U.S. at 293.

Complainant has requested a penalty of $4,000. Complainant stresses that
there was a previous non-payment of assessments in 1991 for the 1990-91 season
in the amount of $2,425.65 (CX 5-7). Complainant is also concerned that
Respondent has incited others not to pay their assessments.

Respondent urges that no fine be assessed. He states that he has learned
his lesson; that he will pay future assessments so long as he has funds and that
he has incurred large medical bills. Complainant’s witness, Bernard Hamel,
Field Representative and Compliance Officer for the Tomato Committee, also
urged compassion and clemency and requested that a fine be assessed but
"suspended" unless non-payment is made in the future (Tr. 62).

The assessment of a large enough penalty is required to deter Respondent
and others from committing similar violations in the future. However, penalty
assessments must not be draconian and must be tempered with compassion.

Respondent, at first, refused to pay his assessments and previously failed
to pay assessments for the 1990-91 crop year. However, Respondent seems to
have learned the error of his ways. In addition, Respondent has suffered greatly
due to ill health and has incurred huge medical bills in recent years. I am
especially impressed by the recommendation of the representative of the Florida
Tomato Committee that the assessment of a civil penalty against Respondent be
suspended.

In consideration of all the foregoing facts, I assess a civil penalty against
Respondent of $2,000. However, should Respondent fail to pay any future
assessment, [ urge the imposition of a much larger penalty at that time.

Order

1. Respondent, Grady Pruette, doing business as C&G Packers, his
agents and employees, directly or through any corporate or other device, shall
comply with each and every provision of the Act, the Order and the Rules and
Regulations, and shall cease and desist from any violation thereof.



6 AGRICULTURAL MARKETING AGREEMENT ACT

2. Respondent, Grady Pruette, is assessed a civil penalty of $2,000 to be
paid by certified check or money order made payable to the Treasurer of the
United States.

This Decision and Order will become final and effective without further
proceedings 35 days after service upon Respondent unless it is appealed to the
Judicial Officer by a party to the proceeding within 30 days after service as
provided in section 1.145 of the Rules of Practice (7 C.F.R. § 1.145).

[This Decision and Order became final and effective March, 4, 1996.--
Editor]

Inre: SAULSBURY ENTERPRISES, AN UNINCORPORATED
ASSOCIATION and ROBERT J. SAULSBURY, AN INDIVIDUAL.
AMAA Docket No. 94-2.

Decision and Order filed May 7, 1996.

Raisins — Civil penalties — Preponderance of the evidence — Reserve requirements —
Reporting requirements — Compliance requirements — Failure to pay assessments — Failure
to have raisins inspected — Credibility — Sanction policy.

The Judicial Officer affirmed the decision by Judge Hunt (ALJ) holding that the Respondents
violated the Raisin Marketing Order’s requirements that each handler have its incoming and outgoing
raisins inspected; and, file various reports with the Raisin Administrative Committee. However, the
Judicial Officer increased the $3,000 civil penalty assessed by the ALJ jointly and severally against
Respondents, to $219,000, plus assessments. Specifically, the Judicial Officer: increased the civil
penalties to $120,000 for failure to have incoming and outgoing inspections on raisins shipped to
Canada; increased the civil penalties to $40,000 for failing to file reports; added civil penalties of
$59,000 for failing to hold raisins in reserve; and ordered Respondents to pay assessments for
tonnage shipped to Canada of $557.33 for crop year 1988-89; $594.68 for 1989-90; and $521.29
for 1990-91. The standard of proof in AMAA cases is a preponderance of the evidence.
Respondents’ version of the facts in this case is not credible. A "wet grape product” would
deteriorate in the weeks Respondents claim product was in storage in late summer California heat.
Complainant’s witnesses’ credible testimony shows Respondents’ product was raisins and ALJ
properly found product to be raisins in accordance with the definition of “raisins” in the Raisin
Order. The Judicial Officer is not bound by credibility determinations of the ALJ, but can make his
own determinations, so long as they are based upon substantive evidence. Respondents’ witnesses,
Mayes and Saulsbury, were found by Judicial Officer to have little credibility. Respondents’
proclaimed ignorance of the Marketing Order, and professed inadvertent violation of the Marketing
Order, was not credible. Remedial legislation should be liberally construed to achieve the Act’s
purpose. The administrative construction of a statute by the officials charged with its enforcement
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is entitled to great weight. Marketing Order’s civil penalties are designed by Congress to
complement the criminal penalties which U.S. Attorneys have authority to seek.

Colleen Carroll, for Complainant.

Brian C. Leighton, Fresno, California, for Respondents.

Initial decision issued by James W. Hunt, Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

This case is a disciplinary proceeding brought pursuant to section 8c(14)(B)
of the Agricultural Marketing Agreement Act of 1937 (hereinafter AMAA), 7
U.S.C. § 608c(14)(B), instituted by a Complaint filed on May 23, 1994, by the
Administrator of the Agricultural Marketing Service (hereinafter AMS), United
States Department of Agriculture (hereinafter USDA), alleging that Respondents
violated various provisions of the Marketing Order Regulating the Handling of
Raisins Produced From Grapes Grown in California (hereinafter Raisin Order),
7 C.F.R. pt. 989. An administrative hearing was held in Fresno, California, on
March 1 and 2, 1995, before Administrative Law Judge James W. Hunt
(hereinafter ALJ). Mr. Brian C. Leighton, Esq., represented Respondents, and
Ms. Colleen Carroll, Esq., represented Complainant. The parties submitted
proposed findings of fact, proposed conclusions of law, briefs in support
thereof, and reply briefs.

On June 27, 1995, the ALJ issued an Initial Decision and Order holding
that the Respondents violated the Raisin Order’s requirements for handlers
during crop years 1988-89, 1989-90, and 1990-91, by failing to have raisins
inspected, which raisins were subsequently shipped to Canada, and by failing to
file numerous required Raisin Administrative Committee (hereinafter RAQC)
reports.

The civil penalty the ALJ assessed jointly against Respondents is $3,000.

On August 29, 1995, Complainant appealed to the Judicial Officer, to
whom final administrative authority to decide the Department’s cases subject to
5 U.S.C. §§ 556 and 557 has been delegated, 7 C.F.R. § 2.35,! by filing
Complainant’s Appeal of Decision and Order; and Memorandum of Points and
Authorities in Support of Appeal (hereinafter CA). On September 26, 1995,
Respondents filed Respondents’ Response to Complainant’s Appeal of ALJ’s

'The position of Judicial Officer was established pursuant to the Act of April 4, 1940, (7 U.S.C.
§§ 450c-450g); Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in S
U.S.C. app. at 1490 (1994); and section 212(a)(1) of the Department of Agriculture Reorganization
Act of 1994, (7 U.S.C. § 6912(a)(1)).



8 AGRICULTURAL MARKETING AGREEMENT ACT

Decision and Order (hereinafter RA), and on October 2, 1995, the case was
referred to the Judicial Officer for decision.

Pursuant to the applicable Rules of Practice, 7 C.F.R. §§ 1.130-.151, 1 am
adopting the ALJ’s Initial Decision as the final Decision and Order in this
proceeding, with significant changes, which demonstrate my disagreement with
the ALJ that the violations which the ALJ found were merely "technical,” and
with additions or changes shown by brackets, deletions shown by dots, and
minor editorial changes not specified. Additional Conclusions by the Judicial
Officer follow the ALJ’s conclusions. Based upon a careful consideration of the
record in this case, I am increasing the civil penalty to the $219,000 requested
by the administrative officials, plus assessments.

ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION
(AS MODIFIED)

The Complaint alleges that Respondent[s were] raisin handler([s] as defined
by the [Raisin Order]. It alleges that during crop years 1988-89, 1989-90, and
1990-91, [Respondents] shipped raisins to Canada without having them
inspected, failed to hold raisins in reserve, failed to file reports, and failed to
pay assessments as required by the [Raisin] Order. [Respondents deny] that the
product [they] shipped to Canada was raisins or that [they were] handler(s]
subject to the [Raisin] Order.

Raisin Marketing Order

The [Raisin] Order regulates the handling and marketing of raisins
produced by grape growers ("producers”) in California. It requires that all
raisins be inspected to determine whether they meet the [Raisin] Order’s
standards for quality. "Handlers" market the raisins. Handlers include raisin
processors and packers and "any person who places, ships, or continues natural
condition raisins in the current of commerce. . .." (7 C.F.R. § 989.15.)
["Natural condition raisins” are sun-dried or artificially-dehydrated raisins which
have not yet been further processed; e.g., by cleaning, sorting, stemming,
grading, seeding, and containerizing into "packed raisins" for marketing.
(7 C.F.R. §§ 989.8, .9.) The RAC, comprised of industry representatives,
determines for each crop year the percentage of "marketable" raisins that
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handlers can sell to "normal" markets as "free tonnage.” The remaining
percentage must be held "in reserve” for up to 2 years until the [RAC] allows
the handlers to sell the raisins. Producers receive payment for the reserve
raisins after they are sold. For the three crop years involved here (1988-89,
1989-90, 1990-91), RAC allowed approximately 70 percent of the raisins to be
sold "free" each year and approximately 30 percent to be kept in reserve. (Tr.
240-242.) Clyde Nef, RAC’s manager, testified that the purpose of requiring
raisins to be put in reserve is to prevent competing raisins from flooding the
market and driving down the price that producers receive for their raisins. (Tr.
385.)

The [Raisin] Order requires handlers to file various RAC reports on the
raisins they handle and pay assessments to [RAC] to defray its expenses.

Raisins, as defined by the [Raisin] Order, mean:

[Glrapes of any variety grown in the area, from which a significant
part of the natural moisture has been removed by sun-drying or
artificial dehydration, either prior to or after such grapes have been
removed from the vines. Removal of a significant part of the natural
moisture means removal which has progressed to the point where the
grape skin develops wrinkles characteristic of wrinkles in fully formed
raisins.

7 C.E.R. § 989.5.

Richard Van Diest, an [AMS] marketing specialist, testified that "[i]t
doesn’t make any difference how the wrinkles are. They’re a raisin.” (Tr.
274.)

Raisins with up to a 25-percent moisture content are considered raisins
under the [Raisin} Order, but to be acceptable for marketing their moisture
content cannot exceed 16 to 18 percent. (Tr. 15[6], 204-0[5], 233, 270.) While
the definition does not refer to color, taste, or sugar content of raisins, raisin
packers require that [raisins] have a 20- to 22-percent sugar content to be
acceptable for marketing to normal consumer outlets. (Tr. 165, 179, . . . 206,
569, 580.) Sugar forms in grapes only while they are on the vine and normally
reaches the requisite 22-percent level by the first week of September -- around
Labor Day -- at which time they are picked. (Tr. 165-67, . . . 547[-48], 557.)
The grapes are then placed in trays on the ground to be sun-dried for 20 to 30
days, when, depending on the weather, they become fully formed raisins.
However, mature grapes begin to take on the wrinkling characteristics of raisins
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after 2 to 4 days and lose most of their moisture during the first 2 weeks.
(Tr. 164, 168-70, 310, 344-46, 353-54. . . .) Grapes with a low moisture and
high sugar content dry faster [than grapes with a high moisture and low sugar
content]. (Tr. 170.) Raisins with a high sugar content also weigh more [than
raisins with low sugar and the same moisture]. (Tr. 208[-09], 356, 529, 548.)
Approximately 4% tons of grapes produce 1 ton of raisins. (Tr. 76.)

Prior to 1972, the [Raisin] Order applied only to raisins that were
processed from grapes that were removed from the vine and then dried. Raisins
that formed from grapes that dried on the vine were not covered. However, the
industry discovered that these vine-dried grapes were being sent to Mexico
where they were processed into raisins and returned to [the United States] to be
sold in competition with California-produced raisins. The [Raisin] Order was
then amended to cover raisins that dried on the vine or on the ground. The
industry representative testifying at the hearing on the proposed amendment
stated that "it is the consensus of the raisin industry and the committee that the
Marketing Order should be amended ro include all dried grapes under the
definition of raisins.” (Emphasis added.) The amendment as adopted was
substantially the one proposed by the [RAC]. (CX 38, p. 18.)

When raisins are inspected, they are classified under the [Raisin] Order as
"standard," "off-grade,” or "failing." Inspectors also refer to them as Grades
A, B, C, and substandard. A standard or Grade A raisin is one that meets the
standards established for raisins for marketing in "normal” outlets for human
consumption. An off-grade raisin is one that does not meet the standard but
which may be "reconditioned” by additional dehydration. A failing off-grade
or substandard raisin is one which cannot be reconditioned or which otherwise
fails to make the grade. (7 C.F.R. § 989.24.)

The [Raisin] Order requires that only standard . . . raisins be processed for
marketing, and kept in reserve, except that handlers may return off-grade raisins
to the producer for "reconditioning” or dispose of off-grade raisins through
"non-normal” outlets, usually distilleries, or as feed for animals. A producer
may also sell off-grade raisins (after inspection) directly to a California
distillery. Distilleries located in the state are considered processors subject to
the [Raisin] Order. However, if a producer receives and ships off-grade raisins
to an out-of-state distillery, the producer must obtain permission from the RAC.
He or she also is then considered to be a handler under the [Raisin] Order and
required to file RAC reports. (Tr. 205, 216-17.) Assessments, however, are
based only on standard raisins. (Tr. 283-85.) Off-grade raisins sold to
distilleries do not compete with standard raisins that are sold to consumers.
(Tr. 385.)



SAULSBURY ENTERPRISES, et al. 11
55 Agric. Dec. 6

Robert J. Saulsbury

Respondent Robert J. Saulsbury (hereinafter Saulsbury) owns a 160-acre
farm in California on which he has grown Thompson seedless grapes and
produced natural seedless raisins since 1974 (Tr. 5[68]). [Saulsbury testified
that:] Sometime in the mid-1980’s Saulsbury was contacted by a broker, Ed
Lee, who is now dead, that a Canadian company wanted dried grapes for its
distillery[;] Lee put Saulsbury in touch with a Canadian importing company,
Haida Sales, Ltd.[;] Saulsbury was told by the importer that it did not want a
dried raisin, but a "medium" dry grape with a 16- to 18-percent sugar content.
(Tr. 568-70.)

S. G. Spear, a representative for Haida Sales in British Columbia, [wrote]
of the transaction:

I had a customer here in Vancouver who was looking for dried grapes
for distillery purposes and we arranged the sale of these products.
The product involved was a dried grape still with a lot of moisture and
greenness in it with the sticks and leaves and pieces of the vines.

I arranged to have these purchased for a customer here in Vancouver
who was using them for distillery purposes and arranged to make the
deliveries and received payment.

Spear made this statement in a letter to Respondents’ attorney. (RX 3.) He did
not testify.

Ronald Mayes, Saulsbury’s farm manager, who has grown grapes and
processed raisins for Saulsbury since 1974, testified that he was told that the
customer did not want a dried raisin, but a grape with a "little color,” 16-
percent sugar content, and moisture. (Tr. 520-21.)

Mayes [testified] that he cut the grapes for this purpose around the 15th of
August when they had only a 16-percent sugar content and laid them on trays.
He said that to limit their drying and exposure to the sun he terraced the ground
and placed the grapes closer to the canopy of the vine. (Tr. 521-22, 558.)

After a week, the product [purportedly] was taken to the "sheds"” where [it
was] put on shakers to remove sand and then put in containers for shipment.
Mayes [testified] the product at this stage was a "light colored brown grape”
containing a lot of moisture with juice running from the grapes when he
squeezed them. He [testified] that some still had their stems attached, unlike
dried raisins whose stems fall off. Mayes testified that the product did not taste
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sweet like a raisin and that [the product] did not have the wrinkles characteristic
of raisins, although he said that some grapes had started to develop wrinkles,
which he attributed to the grapes being what he called substandard "water
berries.” (Tr. 549-51.) [Mayes testified that] he considered the product lower
in quality than a substandard raisin, as a "grade nothing." (Tr. 557.)

Saulsbury testified that the product neither looked nor tasted like raisins and
that it had too much moisture and was "just too trashy" to be processed as
raisins. (Tr. 571-72.)

Phyllis Bond, who worked in Saulsbury’s office as bookkeeper-secretary
[from September 1987 through June 1990, (Tr. 468-69, 477, 508),] testified that
she went to the vineyard on a few occasions when the grapes were drying on the
ground. She also worked in the sheds when the containers were being weighed
before shipping. She testified that she saw the product in the field and in the
shed and that it was dark brown, wrinkled, and looked like raisins except for
being a little larger and dirtier than standard raisins with stems still attached to
some of the product. She did not taste them. (Tr. 475, 493-96.)

Renee Wassenberg, an [AMS] investigator, testified that Willie Harris,
a Saulsbury worker at the time involved here, told her in 1991 that the product
he took from the vineyard was "exactly the same type raisin I buy in the box
from the grocery store." (Tr. 403-05; CX 4.) Harris did not testify.

After the product was placed in customer-provided cardboard containers,
the juice [purportedly] stained the boxes and began to ferment and smell like
wine. (Tr. 564.) The containers were stenciled with the notice "DRIED GRAPES
DISTILLERY USE ONLY." The import papers identified the product as dried
grapes. (Tr.22; RX 1.)

Saulsbury shipped approximately 754,375 pounds of the product to Canada
in the 1988-89 crop year, 819,890 pounds in the 1989-90 [crop year], and
673,614 [pounds] in 1990-91 [crop year]. (CX 35.) The product’s weight
approximated the annual weight of the raisins Saulsbury had produced on his
farm in previous years. (Tr. 3[65-]66.) Saulsbury did not have any of the
product inspected before it was shipped to Canada and did not file any of the
RAC reports required of handlers. (Tr. 368.)

Saulsbury received $797 a ton for the product in 1988; $927 in 1989; and
$916 in 1990. (CX 35.) These prices were $71 to $119 a ton less than the
prices that producers received for . . . standard raisins in 1988 and 1989.
[Producers of standard] raisin[s] . . . received $916 a ton in 1988 and $987 in
1989. Complainant did not have the 1990 price for raisins available at the
hearing. (Tr. 246; CX 10.)
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On the other hand, the prices that Saulsbury received were substantially
more than the $150 a ton that the Sun-Maid Raisin Company paid for off-grade
raisins to make grape spirits to fortify wine at its distillery. Russell Murray, a
Sun-Maid wine maker, stated that a raisin processed from a grape picked in the
middle of August, with a 16-percent sugar content, and dried for only 7 days
was a "very low quality product.” Such a grape, he said, cannot be made into
a good raisin because sugar stops forming once a grape is picked, that such a
raisin could not be reconditioned, that it would start fermenting, and that it could
not be used in any food product, such as a raisin puree. He said that Sun-Maid
would not want such a grape product and that it would not compete with
Sun-Maid raisins. [Murray] further opined that a Canadian distillery would not
need such a product to make spirits because grain was available for that
purpose. However, he conceded that a grape product with a [relatively low] 16-
to 17-percent sugar base and high moisture could be sought for its alcohol
content since high sugar content kills yeast and stops the fermenting process.
[Murray] said that the product could be used as a base for champagne because
it would have a higher acid content [but that only "whole, sound grapes with no
raisining, no decay" could be used.] (Tr. 153-94.) Murray said he did not
know what Canadian distilleries were paying for dried grapes and no evidence
was otherwise presented on the value of such a product in Canada. (Tr. 172.)

Saulsbury took out raisin insurance for his crops in 1988 through 1990 as
he had in other years. He also took out grape insurance. Grape insurance
covers the fruit as long as it is on the vine; raisin insurance takes effect as soon
as the grapes are cut and placed on the ground. Brad McDonald, a crop
insurance agent, said that it is not uncommon for growers to take out both types
of insurance because they may not know whether they will be growing the crop
to be sold as grapes or as raisins. He said that insurance does not commit
growers to marketing the one or the other. Saulsbury had told McDonald that
he wanted insurance for "dried grapes.” McDonald said there was no insurance
for dried grapes and that he does not know of any difference between raisins and
dried grapes. (Tr. 60, 99, 102-04, 108-12, 131.)

Discussion

The issue presented is whether the . . . product [Respondents] shipped to
Canada was raisins subject to the [Raisin] Order. Complainant contends that it
was. [Respondents] contend that [the product] was not raisins, but rather was
grapes from which only a small portion of the moisture was removed and which
did not have the external characteristics of raisins.
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Complainant argues, inter alia, that the circumstances show that
[Respondents’] product was raisins, pointing out that the weight of the . . .
product shipped to Canada was comparable in weight to [Respondents’]
production of raisins in prior years. Complainant contends that because grapes
weigh more than raisins, [Respondents’] . . . product should have weighed
substantially more than it did if the product was actually grapes from which little
water had been removed. This [analysis] shows, according to Complainant, that
the product weighed the same as raisins because it had been dehydrated like
raisins and that it was therefore raisins.

Complainant’s weight comparison does suggest that the product shipped to
Canada had, like raisins, been substantially dehydrated. [Respondents] did not
counter this argument by showing that [they] had decreased [their] production
of grapes for sale in Canada. . . .

Complainant’s second argument is [that the Respondents’ export was priced
like standard raisins.] Sun-Maid . . . paid far less [($150 a ton, which is about
one-sixth, based upon $150 divided by the average $900 paid to Respondents))
for its off-grade distillery raisins than the Canadian company paid for
[Respondents’] . . . product, but the record does not show [what eventually
happened to Respondents’ raisins or] that the Canadian firm used [Respondents’]
product for the same low-cost purpose as Sun-Maid. The evidence shows only
that [Respondents’] product was [purportedly] purchased by an [unnamed]
Canadian distillery, not how it was used. As Sun-Maid’s representative
conceded, [Respondents’] product could have been used in champagne, [but such
use was unlikely because of decay and raisining. Sun-Maid’s representative
further testified that Respondents’ product] could also have been used for other
more expensive distillery purposes and valued accordingly. [However, once
Complainant put on its prima facie case that the product was raisins, I do not
believe, as Respondents argue, that Complainant had the burden of finding the
end user to disprove Respondents’ position. In order to make their case,
Respondents should have introduced evidence of the use to which their product
was put.] In these circumstances, . . . [where there is credible testimony by
witness Bond that the product was raisins, there is a] basis for inferring just
from the price paid by the Canadian firm that it was purchasing raisins [from
Respondents].

As for the actual water content of [Respondents’] product, the record is
silent.  However, while the product retained moisture, some unknown
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percentage of water had been removed, a fact which Saulsbury implies, if not
concedes, by referring to the product variously as "dried grapes” and as
"medium" dry grapes. Moreover, the product, like raisins, was obviously
subjected to a deliberate dehydration process when it was placed on trays on the
ground [purportedly] for a week.

Under ordinary circumstances, these grapes would have dried enough in 2
to 4 days to take on the wrinkling characteristics of raisins. However, the
witnesses providing this information were obviously referring to mature grapes
[like those] that were picked in September when they contained over 20-percent
sugar. Since such grapes with a low moisture and high sugar content dry faster,
they would presumably become raisin-like sooner than [Respondents’] low
sugar, high moisture grapes. The record, again, is unfortunately silent on the
relative drying time for the two types of grapes or [the time necessary] for
[Respondents’] 16-percent sugar grapes to take on the wrinkling characteristics
of raisins. [Sun-Maid’s Murray also testified that there are early maturity
situations in Madera County in which raisin grapes are harvested as early as
mid-August. (Tr. 167-68.)]

The direct evidence on whether [Respondents’] grape product had dried to
the point of developing raisin-like wrinkles was provided by the testimony of
Mayes, Saulsbury, and Bond. [A]s discussed below, Mayes and Saulsbury were

[not] credible witnesses. . . . Bond was a more credible witness [than either
Mayes or Saulsbury] concerning the appearance of the product [in
question]. . . . Saulsbury and Mayes described the product as too low in quality

to be considered raisins. Saulsbury, for instance, called the product too "trashy "
to be processed as raisins, while Mayes said the product did not taste sweet like
a raisin and had a light brown color, but without the characteristics of raisins.
However, Mayes did concede that some [of the product] had begun to develop
wrinkles. Saulsbury and Mayes, in short, to demonstrate that [Respondents’]
product should not be considered raisins, emphasized the [allegedly] poor quality
of [Respondents’] product as compared to the raisins that are processed for
human consumption. However, as discussed later, quality is not a determinative
factor[--wrinkles make the raisin].

Bond, on the other hand, was specific in describing the product’s
appearance, which is the determinative factor, saying [the product] had wrinkles

[ 2 The ALJ determined that Mayes and Saulsbury were credible witnesses on some things, but
not credible on the primary issue of whether Respondents’ product was raisins. This contradiction
is removed, wherein the Judicial Officer finds these two witnesses not credible.]
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like raisins. [Bond, Mayes, and Saulsbury agree that the product appeared dirty
and some of the product had stems still attached. However, in other respects,
Bond’s description] is ... unlike Saulsbury’s and Mayes’ [testimony)
concerning the quality [of Respondents’ product]. Bond’s testimony that the
product looked like raisins is based on seeing the product when she visited the
vineyard and worked in the weighing sheds. [Bond testified that the product was
"dark, dark, dark brown," wrinkled, larger than standard raisins, with some
stems still attached, (Tr. 475, 496), and that the product was "raisins” and
looked like shriveled up, dark, dried grapes like you would put in oatmeal, "like
you would get at the store." (Tr. 470.)]

Mayes said that he never saw Bond at the vineyard. That may be so, but
it does not mean she was never there. The farm covers 160 acres and Mayes
would not likely have seen everyone who visited a farm of that size.

Wassenberg also testified that Harris, Saulsbury’s former employee, told
her that the product looked the same as raisins he bought from a store. While
Harris did not testify, his description [corroborates] Bond’s testimony and there
is no information in the record reflecting adversely on Harris’ integrity or that
he had any reason to make a false statement to Wassenberg. I find that,
although hearsay, Harris’ statement is sufficiently reliable in the circumstances
to add weight to the evidence showing that the product had wrinkles
characteristic of raisins. Cf. Unique Nursery & Garden Center [(Decision as to
Valkering U.S.A., Inc.)], 53 Agric. Dec. 377, 407 (1994)[, aff'd, 48 F.3d 305
(8th Cir. 1995)]. However, in making the finding that the product had raisin-
like wrinkles, I rely principally on Bond’s credible testimony.

Saulsbury argues that the [Raisin] Order’s definition of raisins is too
ambiguous to be enforceable. The definition, however, is clear enough: Grapes
become raisins when the loss of moisture reaches the point where the grapes
develop wrinkles characteristic of raisins. [Respondents] also argue that [their]
product was not raisins because, with [the product’s] high moisture content and
low sugar, [it] would never have been accepted for marketing to normal
consumer outlets. The [Raisin] Order, however, particularly after the 1972
amendment, clearly . . . regulate[s] not only raisins to be sold for human
consumption, but all forms of dried grapes, regardless of their quality or
whether marketable or not. It is significant in this regard that the [Raisin] Order
defines raisins only as grapes that have dried enough to develop raisin-like
wrinkles, and not by their taste, color, or sugar content. The sponsors of the
1972 amendment also made this clear when they said that the [Raisin] Order
would extend to dried grapes with 25-percent moisture which is far in excess of
the acceptable level for the dried grapes to be processed into raisins for human
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consumption. In short, I find that [Respondents’] product . . . had lost moisture
to the extent of developing wrinkles characteristic of raisins and that [it was]
therefore raisins as defined by the [Raisin] Order. [Respondents’] raisins
therefore had to be inspected even though they {might] have graded out as off-
grade, failing, or substandard raisins. When [Respondents] marketed the raisins
by shipping them to a non-normal outlet in Canada, [they] became handlers
subject to the [Raisin] Order and violated section 989.59 of the [Raisin] Order
by not having the raisins inspected. (7 C.F.R. § 989.59.)

Sanction

Complainant contends that [Respondents], as handler[s], also violated the
[Raisin] Order by failing to file the required reports, by failing to pay
assessments to the RAC, and by failing to hold raisins in reserve.
[Complainant] seeks an order requiring [Respondents] to pay the assessments
and to pay a penalty of $219,000.

The raisins [Respondents] sold to the Canadian distillery were, as noted,
[sold at a price which would] qualify as standard (Grade A) raisins. Since the
[Raisin] Order bases both assessments and reserves on the raisins being standard
raisins, [Respondents] would . . . have had to pay assessments [and would have
had to] hold . . . raisins in reserve. . . .

In seeking a $219,000 penalty, Complainant contends the penaity is
necessary to protect the [Raisin] Order from threats to its integrity, citing In re
Onofrio Calabrese, 51 Agric. Dec. 131, 140 (1992), appeal docketed sub nom.
Balice v. United States Dep't of Agric., No. CV-F-92-5483-GEB (E.D. Cal.
July 21, 1992)]:

Congress has found that the issuance of marketing orders, and the
handling of commodities in compliance with such, are necessary to
provide "an orderly flow of the supply thereof to market throughout
[their] normal marketing season to avoid unreasonable fluctuations in
supplies and prices." [Citation omitted.] In 1987, Congress amended
the AMAA to provide for administrative penalties for violations of the
Order and its regulatory provisions to insure that the purpose of the
marketing order program would not be eroded.



18 AGRICULTURAL MARKETING AGREEMENT ACT

Finally, Complainant suggests that Saulsbury could have obtained
permission to sell his raisins in Canada:

In order for a grower to ship off-grade raisins to a "non-normal
outlet” that is outside of California without becoming a handler, he
must obtain written approval from the Raisin Administrative
Committee. . . . There is no evidence that Saulsbury either sought or
obtained approval for his shipments to Canada.

Complainant’s [Proposed Findings of Fact and Conclusions of Law; and
Memorandum of Points and Authorities in Support Thereof], p. 3 (hereinafter
CB).

The [Raisin] Order, however, effectively precludes a handler, with or
without RAC approval, from [shipping] ... off-grade or failing raisins
anywhere but to eligible non-normal outlets [within] the [continental] United
States [(other than Alaska)]. A handler applying to the RAC to [ship raisins to
a non-normal outlet must agree not to [ship] them outside the continental United
States [or to Alaska] and further agree that if any of the raisins should be
shipped outside the [continental] United States [or to Alaska], the handler will
pay the RAC liquidated damages ... for such raisins. (7 C.F.R. §
989.159%(g)(2)(ii) 1), .159(g)(2)(iii).) . . . . [Footnote omitted.]

Still, [Respondents] violated the [Raisin] Order and the AMAA provides for
a $1,000 penalty for each violation. (7 U.S.C. § 608c(14)(B).) In re Onofrio
Calabrese, supra, [51 Agric. Dec.] at 154-155, states:

In determining the amount of the civil penalties to be assessed

., it is appropriate to consider the nature of the violations, the

number of violations, the damage or potential damage to the

regulatory program from the type of violations involved here, the

amount of p-ofit potentially available to a handler who commits such

violations, prior warnings or instructions given . . ., and any other
circumstances shedding light on the degree of culpability involved.
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Findings of Fact®!

[1. Respondent Saulsbury Enterprises is an unincorporated association of
which Respondent Robert J. Saulsbury is a principal or owner. The principal
place of business of Saulsbury Enterprises is 20783 Avenue 12, Madera,
California 93637.

2. Respondent Robert J. Saulsbury is an individual whose mailing address

is m
. uring the -89, -50, and 1990-91 crop years, Respondents

were engaged in business as handlers of raisins grown in California and were
subject to the AMAA, Raisin Order, and regulations issued under the AMAA.

4. On 19 occasions during the 1988-89 crop year, Respondents received
approximately 754,375 pounds of natural condition raisins without having them
inspected.

5. On 24 occasions during the 1989-90 crop year, Respondents received
approximately 819,890 pounds of natural condition raisins without having them
inspected.

6. On 17 occasions during the 1990-91 crop year, Respondents received
approximately 673,614 pounds of natural condition raisins without having them
inspected.

7. On 19 occasions during the 1988-89 crop year, Respondents shipped
approximately 754,375 pounds of natural condition raisins without having them
inspected.

8. On 24 occasions during the 1989-90 crop year, Respondents shipped
approximately 819,890 pounds of natural condition raisins without having them
inspected.

9. On 17 occasions during the 1990-91 crop year, Respondents shipped
approximately 673,614 pounds of natural condition raisins without having them
inspected.

10. From October 26, 1988, to April 26, 1990, Respondents failed to hold
approximately 113 tons of raisins in reserve for the 1988-89 crop year; from
October 25, 1989, to July 12, 1991, Respondents failed to hold approximately
110 tons of raisins in reserve for the 1989-90 crop year; and from October 31,

[ *Complainant’s Proposed Findings of Fact and Conclusions of Law are based upon the
Complaint and are substituted for the ALJ's Findings of Fact and Conclusions of Law, which
substitution is because of my complete agreement with Complainant’s theory of this case, Findings
of Fact, and Conclusions of Law.]
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1990, to June 15, 1992, Respondents failed to hold approximately 104 tons of
raisins in reserve for the 1990-91 crop year.

1i.  During the 1988-89, 1989-90, and 1990-91 crop years, Respondents
failed to file with the Raisin Administrative Committee:

(a) eight RAC-1 Forms, reporting standard raisin acquisitions;

(b) three RAC-5 Forms, giving notice of intention to handle
raisins and making application for inspection;

© three RAC-7 Forms, reporting the status of reserve pool
raisins;

(d) three RAC-20 Forms, reporting the disposition of free
tonnage raisins;

(e) three RAC-21 Forms, reporting free tonnage shipments to
foreign countries;

® eight RAC-30 Forms, reporting off-grade raisins;

(8) three RAC-32 Forms, reporting the disposition of off-grade
or failing raisins, or residual material;

(h) three RAC-35 Forms, applying to sell, ship, or dispose of
raisins or raisin residual materials;

@) three RAC-50 Forms, reporting inventory of free tonnage
raisins, by variety; and

G) three RAC-51 Forms, reporting inventory of off-grade

raisins, by variety.

12.  Respondents violated section 989.80 of the [Raisin] Order by failing
to pay $557.33 in assessments for raisins handled in the 1988-89 crop year,
$594.68 in assessments for raisins handled in the 1989-90 crop year, and
$521.29 in assessments for raisins handled in the 1990-91 crop year.]

Conclusions of Law

[1. Respondents violated section 989.58 of the Raisin Order on 19
occasions during the 1988-89 crop year by receiving natural condition raisins,
without having them inspected.

2. Respondents violated section 989.58 of the Raisin Order on 24
occasions during the 1989-90 crop year, by receiving natural condition raisins
without having them inspected.
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4. Respondents violated section 989.59 of the Raisin Order on 19
occasions during the 1988-89 crop year by shipping natural condition raisins
without having them inspected.

5. Respondents violated section 989.59 of the Raisin Order on 24
occasions during the 1989-90 crop year by shipping natural condition raisins
without having them inspected.

6. Respondents violated section 989.59 of the Raisin Order on 17
occasions during the 1990-91 crop year by shipping natural condition raisins
without having them inspected.

7. From October 26, 1988, to April 26, 1990, Respondents failed to hold
raisins in reserve for the 1988-89 crop year, in violation of section 989.66 of the
Raisin Order and 989.241 of the regulations.

8. From October 25, 1989, to July 12, 1991, Respondents failed to hold
raisins in reserve for the 1989-90 crop year, in violation of section 989.66 of the
{Raisin] Order and 989.242 of the regulations.

9. From October 31, 1990, to June 15, 1992, Respondents failed to hold
raisins in reserve for the 1990-91 crop year, in violation of section 989.66 of the
Raisin Order and 989.243 of the regulations.

10. Beginning in 1988, Respondents violated section 989.73 of the Raisin
Order by failing to submit a total of 40 reports to the RAC for crop years 1988-
89, 1989-90, and 1990-91.

11. Respondents violated section 989.80 of the Raisin Order by failing to
pay $557.33 in assessments for raisins handled in the 1988-89 crop year,
$594.68 in assessments for raisins handled in the 1989-90 crop year, and
$521.29 in assessments for raisins handled in the 1990-91 crop year.]

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER

Complainant, as the proponent of an Order, has the burden of proof in
cases under the Administrative Procedure Act (hereinafter APA), such as this
one, and the standard of proof by which the burden is met is the preponderance
of the evidence standard. In this proceeding, Complainant has shown by much
more than a preponderance of the evidence that Respondents have committed
each of the violations alleged in the Complaint.*

‘See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450
U.S. 91, 92-104 (1981); In re Big Bear Farm, Inc., 55 Agric. Dec. __, slip op. at 3 n.3 (Mar. 15,
1996); In re Albert Lee Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff’d, 713 F.2d 179 (6th

(continued...)
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In this case, the issue is whether Respondents’ product qualifies as raisins
under the Raisin Order, (7 C.F.R. pt. 989). The ALJ properly answered that
question "yes" by holding that Respondents’ product is raisins under the Raisin
Order. (Initial Decision at 13.) A close examination of the record evidence
reveals that there are two competing versions of what happened in this case.
These versions are mutually exclusive. (In the following synopses, I make no
attempt to cover every possible point in each version.)

Respondents’ Version of the Facts

First, Respondents’ version of the case: Respondents introduced evidence
and made arguments that the product in question was not raisins and thus should
not be regulated under the Raisin Order. Rather, Respondents called their
product "medium" dry grapes, (Initial Decision at 11), which Respondents
prepared and exported in direct response to the needs of a Canadia". distillery
(unnamed), represented by an American broker, Ed Lee (now deceased), and a
Canadian broker, Haida Sales Ltd., of Richmond, B.C. Mr. S. G. Spear,
President of Haida, averred in a February 8, 1995, letter, that "[tjhe product
involved was a dried grape still with a lot of moisture and greenness in it with
the sticks and leaves and pieces of the vines.” (Initial Decision at 5; RX 3, 7.)
(Neither Lee nor Spear appeared at the hearing.)

To prepare this product, Respondents purportedly cut premature grapes in
mid-August (prior to the customary Labor Day cutting time), when the sugar
content was about 16 percent, and placed the moist grapes in trays on terraced
ground (next to and under the vine canopy) to sun-dry for 5 to 7 days (turning
them at least once). (Initial Decision at 6; Tr. 540.) Respondent Saulsbury and
employee/witness Mr. Ronald Mayes testified variously for Respondents that the
product had a lot of moisture; that the grapes were a light colored brown but
mostly green; that the stems were still attached; that the product did not taste
raisin sweet; that the product did not have wrinkles like a raisin; that any grapes
appearing wrinkled were really immature, substandard "water berries"; that juice
ran from the grapes when squeezed; that the customer-provided cardboard boxes
were stained with juice and smelled like wine from fermentation; that the boxes
were stencilled with the words "DRIED GRAPES DISTILLERY USE ONLY"; that the

*(...continued)
Cir. 1983); In re Gold Bell-1&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No.
78-3134 (D.N.J. May 25, 1979), aff’d mem., 614 F.2d 770 (3d Cir. 1980).
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product was a substandard "grade nothing”; and that the product was too
“trashy"” to be processed as raisins. (Initial Decision at 6-7; Tr. 511-83; RX 1.)
Saulsbury and Ronald Mayes had been making raisins in that same vineyard
since 1974. (Initial Decision at 5; Tr. 511, 568.) Saulsbury was proud of his
raisin-making ability, stating, "I make a better raisin than [Sun-Maid’s raisins]."
(Tr. 581.)

According to Respondents’ chronology, then, for each pertinent crop year,
1988-89, 1989-90, and 1990-91, the grapes were cut around August 15th, sun-
dried on the ground for a week, turned, perhaps rolled, collected around
August 22nd, shaken to remove sand, stored in the customer’s boxes in the shed
for about 2 weeks, and then trucked to Canada--thus, shipping purportedly
would commence around September 7th, in each crop year. (Initial Decision at
6; Tr. 524, 559-61.) Respondents shipped approximately 754,375 pounds in the
1988-89 crop year; 819,890 pounds in 1989-90 crop year; and 673,614 pounds
in 1990-91 crop year, which approximated the Respondents’ total annual raisin
production in previous years. (Initial Decision at 7.) Respondents received
$797 a ton in 1988-89; $927 a ton in 1989-90; and $916 a ton in 1990-91.
(Initial Decision at 8; CX 35.)

For the same years, other Raisin Order raisin growers received a
“calculated producers return per ton"--based on 100 percent delivery of standard
N.S. (natural seedless) raisins--of approximately $916 in 1988-89; $987 in
1989-90; and $951° in 1990-91. (CX 10.) However, under the Raisin Order,
raisin growers were only allowed to sell between 69 percent and 73 percent of
their raisin production as "free tonnage” in those years, having to keep between
27 and 31 percent of their raisins in reserve for up to 2 years. (/d.) When the
prices are compared, it is obvious that in each pertinent crop year, Respondents
received very nearly the "calculated producers return” for standard raisins for
Respondents’ purportedly "trashy,” "grade nothing," non-raisin, medium dry
grape product.

In contrast, Russell Murray, the expert wine maker for the Sun-Maid
Company’s distillery, testified that his company would pay only $150 a ton for
off-grade raisins for distillery purposes, depending on the alcohol-producing
"sugar points"; and only $75 a ton for Respondents’ product, as described by
Saulsbury and Mayes. (Initial Decision at 8; Tr. 189.) However, Murray was

SEstimated. I averaged the reserve tonnage price for the 1987-88, 1988-89, and 1989-90 crop
years, and then added that figure of $182 to 69% of the 1990-91 free tonnage price: 69% x $1,115
= $769 + $182 = $951. (CX 10.)
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clear that Sun-Maid would not actually buy or sell a product such as that
purportedly produced by Respondents. (Tr. 171, 193.)

Complainant’s Version of the Facts

Second, Complainant’s version of the case: Complainant’s version is that
Respondents merely ignored the Raisin Order in crop years 1988-89, 1989-90,
and 1990-91, and exported all of Respondents’ customary, annual, standard
raisin production to Haida Sales Ltd., in Richmond, B.C., Canada. (CA, p. 5.)

Complainant’s witnesses testified, and Complainant’s corroborating exhibits
showed, that the product which Respondents had characterized as a "medium"”
dry grape, actually had all the characteristics of Respondents’ customary and
usual standard raisin. Phyllis Bond, Respondents’ bookkeeper-secretary-office
manager during the great majority of the pertinent years (from September 1987
through June 1990), (Tr. 468-69, 476-77, 508), described the product as "dark,
dark, dark brown," wrinkled, and that it looked like raisins except for being a
little larger and dirtier than standard raisins, with stems still attached to some
of the product. (Initial Decision at 7; Tr. 468-69, 475, 477, 493-96, 508.)
Phyllis Bond testified: "They were dried grapes, shrivelled up, dark, and like
I would put in my oatmeal. They’re just like you would get at the store.” (Tr.
470.) Phyllis Bond had continuous access to the vineyard in these years, and
observed Respondents’ product drying on the ground, the product on a shaker
machine, the containers being weighed in the shed, the product being stored
there, and the shipment of the product at the beginning of October, and ending
by mid-October. (Tr. 474, 480.) Once in the pertinent 3-year period,
shipments actually began September 26, 1990. (CX 37.)

Phyllis Bond testified from personal knowledge that Respondents in at least
one year sold their raisins "through the raisin board." (Tr. 484.) Phyllis Bond
testified that the raisins sent to Haida Sales were particularly praised as raisins
by Mr. Spear, President of Haida. Ms. Bond testified that Spear was "just
always very pleased with the product,” that Spear said "they were the perfect
size," and that Spear said that "he couldn’t have gotten better raisins anywhere,
that they were the best." (Tr. 478-79.) Also, Ms. Bond testified that Spear
"said the raisins look beautiful." (Tr. 503.)

Phyllis Bond helped to: weigh the raisins, mark the cartons with the
weight, tape the lids shut on the bins, and prepare the truckers’ bills of lading
for shipment to Canada. (Tr. 469-70, 475-76.) The ALJ found Ms. Bond’s
testimony more credible than that of Saulsbury and Ronald Mayes on the
appearance of the product. (Initial Decision at 12.) Moreover, in finding that
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the product had raisin-like wrinkles, which is determinative of the crucial issue
that the product was raisins, the ALJ relied on Bond’s testimony. (/d. at 3.)

Phyllis Bond’s testimony, that the product in question in years 1988-90 was
actually the usual and customary standard raisins produced by Respondents--not
a high moisture, low sugar (16 percent), "medium" dry grape, as characterized
by Respondents--was corroborated by Willie Harris, a vineyard tractor driver
for Respondents during the pertinent time frame. While admitting that, being
from Mississippi, he did not know how to make grapes into raisins, Harris told
AMS investigator Renee Wassenberg (and signed an affidavit to this effect) that
the product he took from the Respondents’ vineyard to the shed was "exactly the
same type raisin I buy in the box from the grocery store.” (Initial Decision at
7; Tr. 403-05; CX 4.)

Respondents’ counsel objected to the affidavit, (CX 4), of Willie Harris,
because, Respondents allege, Complainant did not properly serve the subpoena
to compel Harris’ appearance at the hearing. (RA, pp. 6-7; Tr. 401, 403, 408,
411, 594-95.) 1 agree with the ALJ, however, that USDA attempted to serve
Mr. Harris. The AMS inspector who took Mr. Harris’ affidavit, Renee
Wassenberg, testified at the hearing about the circumstances of her taking
Mr. Harris’ statement and was available for and was subjected to Respondents’
counsels’ cross-examination. (Tr. 420-31.) The only relevant point from
Harris’ affidavit is that it corroborates Phyllis Bond’s testimony that the product
was raisins. Even if Harris’ affidavit was not allowed, Bond’s testimony about
the product being raisins, which testimony the ALJ specifically found more
credible than Respondents’ witnesses’ testimony, would have been sufficient to
allow the ALJ’s Finding of Fact that the product was raisins. But, I find that
CX 4 was properly admitted, and that the Harris statement was properly
corroborated by Wassenberg’s hearsay testimony. Reliable hearsay is routinely
admissible in administrative proceedings such as this one, sub judice.

Complainant’s Version of the Case Is Correct

Respondents’ version of the case does not withstand scrutiny, for the
reasons below. If, as Respondents aver, it is true that Respondents cut the
grapes around August 15th, placed them on the ground for a week, turned them,
perhaps rolled them, stored them in the shed for 2 weeks, and then shipped them
to Canada around September 7th, the routine paperwork would show that. But,
Phyllis Bond’s testimony, Respondents’ invoices and bills of lading, and United
States and Canadian customs forms irrefutably establish that the annual
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shipments did not begin until early October, except once when shipments began
on September 26, 1990. (CX 34, 35, 37; Tr. 470-71, 479-80.)

This chronological discrepancy is devastating to Respondents’ version of the
case, because, by Respondents’ own painstaking testimony, the moist, "medium"
dry grape product under scrutiny is perishable. Thus, I do not find it credible
that a grape put on the ground in the sun for a week in mid-August, purportedly
retaining a good deal of moisture, turned, perhaps rolled, collected, shaken on
a shaker, and put in bins in an unrefrigerated shed, could be stored in the late
August and September California heat--a period of 6 weeks or more--and not
decay, ferment, mold, and/or become infested with insects. (Tr. 163-64.)

Actually, there is some evidence in the record that Respondents fumigated
the shed to prevent infestation as follows:

[BY MR. LEIGHTON:]
Q. Okay, did you have to fumigate during that period of time?
[BY MR. MAYES:]

A. Yes, for gnats and some of them would get blown by the
flies and would have maggots in it and we’d fumigate to keep them
from rotting in the best we could.

Tr. 562; CX 4.

However, I must infer that Mr. Mayes was colloquially referring to damage
by flies and maggots as "rot,"” because I do not find it credible that one could
fumigate for "rot"--that is, the biological breakdown of the moist grape over
time, irrespective of maggot infestation. Now, had Mayes been referring to
completely-processed storable raisins, his testimony about fumigation would
make sense. In fact, Willie Harris’ statement corroborates the fact that
fumigation was done, but, Harris fumigated raisins. (CX 4, p. 1.) But, I do
not find it credible that pesticides would prevent rot in a wet grape product
stored in California from approximately August 22nd to approximately October
Ist. Moreover, the shaker shed, I infer, was not refrigerated or even air
conditioned, because of witness Mayes’ testimony of the shaker machine’s dirt
production and the fans blowing the dust. (Tr. 530-31, 553, 559.)

There is more testimony in the record from the expert, experienced (24
years) wine maker (Russell Murray of Sun-Maid) that is convincing to me that
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the moist grapes described by Respondents could not store for several weeks;
and the record further shows that Respondents’ product was held in storage, for
many weeks. (Tr. 163-64, 167, 174.) Murray testified that wet grapes, as
described by Respondents, are subject to leakage, attract insects, occasion
fermentation, cannot be shipped for long distances, and must be placed in grape
tanks for transportation over short distances, as follows:

[BY MS. CARROLL]

Q. And what would be the moisture content of those raisins that
you just talked about?

[BY MR. MURRAY]

A. Well, when Sun Maid received raisins, they have to be
below 18 percent moisture to be considered storable.

In a situation where we have a rain disaster where raisins are
getting ready to break down or decay on the field, we allow them to
bring them in at higher moistures, but then we put them through our
dryers. We have some artificial means of drying raisins.

Q. As opposed to sun drying?

A. Exactly. And so at that point, we could -- let’s say if they
all get rained on, we can’t save them all, but we can save a portion.

Q. And when you said 18 percent moisture to be storable.
What do you mean by storable?

A. Well, if they are higher in moisture by 16 to 18 percent,
raisins are subjected to leakage. The juices actually run out of the --
there’s still enough juice in the raisin that it runs out of the box and
the storage bin. And insect attraction, fermentation takes place.
Several bad things happen if they’re not dry enough. Drying is
actually the way that we make grapes into a storable product, it would
be raisins.

Q. Okay. Would a grape that is at a higher moisture than the
16 to 18 percent you talked about be suitable for shipping?
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A. Certainly not for very long distances.
Q. Why?

A. Again. The insect problem, the leakage. I move them from
Kingsburg to Orange Cove in grape tanks, which hold all the liquids
that would be expressed when they’re above those moistures.

Q. Where’s Kingsburg?

A. Kingsburg is about 35 miles from Orange Cove. It’s about
a 45-minute drive.

Tr. 156-57.

Saulsbury and Mayes testified that moisture would run out if Respondents’
grapes were squeezed, that juice stained the cartons, and that fermentation had
begun as of the September 7th date Respondents claimed for shipping. I just do
not find it credible that non-raisin grapes could have stored until the actual
October shipping dates shown on the invoices, bills of lading, and United States
and Canadian customs forms.

However, even if one were to suspend disbelief about Respondents’
shipping dates, and purposely entertain the possibility that there is a Canadian
distillery somewhere willing to pay (just under) the going rate of standard raisins
for a 16-percent sugar, wet grape, or "medium" dry grape product, for what
could this product be used? The suggestion was made that this product could
be used as a base for champagne, but (wine expert) Mr. Murray’s testimony
refutes this possibility. (Respondents’ counsel recognized that Murray was an
expert on distilleries. (Tr. 161).) Murray testified that a high-acid, low-sugar
grape (16 percent) like that claimed by Respondents, is used in champagne,
because lower sugar aids higher alcohol production and lower sugar also allows
the higher acid level needed in champagne. But, champagne makers need a very
clean product, with no raisining or decay, as follows:

[BY MR. MURRAY:]

A. If they were going to make a champagne base, in other
words a base wine that would be used either for blending or to make
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inexpensive champagnes, then they would want them at the lower
sugar range at 16 and 17.

{(BY MR. LEIGHTON:]
And higher moisture?

There would be more moisture, I would assume. Yes.

e > R

So champagnes are less sugar, around 16?

A. Correct. Around 16, 17. What happens is as sugar goes up
in grapes, acid content goes down. And champagnes, you want a
higher acid base wine, so they pick them greener, so to speak, so you
wind up with a product that is lower in alcohol but higher in acid.

Q. And now with the champagne -- when they make
champagne, do they -- the[y] want the less sugar, 16 or so, they want
more moisture. But, do they lose moisture in the process?

A. No. When you say more moisture, really the key is the acid
content. It really isn’t - the moisture isn’t significant. In fact, if you
pick grapes too green, 12 or 13, you actually get less liquid out of
them than you would if they were at 20.

Q. Okay. And for champagne, what would you prefer? Less
liquid?

A. No. Liquid has no bearing on it. You would certainly want
all the liquid you get.

Q. Okay.

A. That’s the end product.

Q. Well, do the[y] have less acid with a lower sugar content?
A

No, lower sugar -- if the sugar’s low, the acid’s high.

29
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Q. Okay. Do they want higher acid?
A. That’s correct.

Q. So, when somebody wants to buy Thompson grapes to make
a cheap champagne, what kind of specifications would they give a
grower?

A. Well, they would send the field reps out to check the sugars
and the acids and they would want the grower to pick the grape when
it had the highest acid possible, with a minimum sugar of 16 or 17.

Q. Okay. And would they care whether or not the grapes dried
out a little before shipment?

A. Yeah, you bet they would. They would have to be whole,
sound grapes with no raisining, no decay.

Q. When does the raisining and decay start?

A. Well, traditionally, it wouldn’t start in 16 or 17 percent
sugar grapes. That normally happens when grapes are riper. But, if
you got into a situation where there was early rains or something, then
mold of[r] rot set in, then you could have it in the greener grapes.

Q. Okay. But only if there was mold or rot that set in or they
got damaged?

A. Right. Or for some reason, the grapes were exposed to sun,
there are several insects that will basically defoliate a vine. And so
if all the leaves were going off the vine and the grapes were exposed
to the sun, they would sunburn and there would be some raisining.
That would be detrimental.

Tr. 186-88.

I find that the product described by Respondents, supra, certainly could not
be used for such a champagne base. Moreover, Murray testified that a wine
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product, based upon the price paid for Respondents’ exported product together
with shipping costs would have to be $75 a bottle. (Tr. 192.)

If not champagne, into what else could this purportedly non-raisin product
be manufactured? Respondents testified that their product, at 16-percent sugar,
could not be processed into a raisin--there would be no "meat," just skins. (Tr.
556.)

Moreover, since distilleries are only interested in the sugar content of
grapes or raisins, because sugar is what is converted into alcohol, the product
described by Respondents would not be very valuable to a distillery. Wine
expert Murray testified that distilleries pay per sugar "point” and Sun-Maid
would usually pay only $150 a ton. (Tr. 158.) Speculating on Respondents’
product, Murray testified that, if it started at 16-percent sugar and was dried
down to 25-percent sugar, Respondents would receive $3 per sugar point, times
25 percent (25 points), or $75 per ton. (Tr. 189.) Murray was asked why
raisins command prices of $1,000 a ton, while distillery raisins go for $150 a
ton or less, and the answer is that raisins consumed by humans are more
valuable than the distillery raisin, which is the end of the food chain, as follows:

[BY MS. CARROLL:]

Q. Okay. And what was the price that you were paying in that
same period of time for raisins for use in distillery?

[BY MR. MURRAY:]
A. That would have been $150.00.

Q. Okay. So, for raisins for use in the box, it’s around
$1,000.00?

A. 1 would say yeah, that’s --
An average?
Yeah.

And then for use in distillery, it’s $150.00?

> 0 > P

That’s correct.
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Q. Why is there such a discrepancy?

A. Well, certainly, raisins would be consumed by humans. It
would be much more valuable than those that would be put through a
distillery.

Distillery is kind of the end of the iine. In other words, if you
have raisins that you can’t do anything else with, that’s -- they either go to
cattle feed, animal feed or distillery. That’s sort of the end of the food
chain, so to speak.

Tr. 159.

I find it incredible that Respondents would ship 16-percent sugar raisins to
Canada to be made into alcohol. It is not economically supportable; especially,
since Canada has a plethora of much cheaper grain spirits for fortifying cordials,
liqueurs, or other fortified alcoholic concoctions, as expert Murray testified.
(Tr. 160-63.)

Other products mentioned by expert Murray in his testimony, which Sun-
Maid manufactures for the bakery industry--raisin paste, raisin puree, and raisin
juice concentrate--are all made from food-grade raisins. Murray testified that
a "substandard . . . 16 percent sugar, partially dried sticks and stems" raisin
would not be food grade, and thus not usable for food preparation. (Tr.
177-78.)

The record does not reveal a plausible explanation for Respondents’
shipment of such a purportedly low-grade product to Canada, or identify what
an end-user distilling company could possibly make from such a product to
render such an endeavor economically worthwhile. The letters from President
Spear of Haida Sales, I find, are purposefully vague about Haida Sales’
mysterious client and the use for Respondents’ product. Moreover, I have
already determined that Spear’s evidence is contradictory, because of the sterling
appraisal of Respondents’ raisins he gave to Phyllis Bond, supra, on the one
hand, and, on the other, the substandard, "medium dry grape" Spear describes
in his letters, (RX 3, 7). I infer, therefore, that there is no such end user, and
that there is no mystery distillery product. I conclude that the product
Respondents exported to Canada through their export agent, Haida Sales, was
the same standard raisin made by Respondents in previous years, as detailed in
RAC documents concerning Respondents’ raisin production from 1974 to 1986.
(CX 3.) Particularly important is page 5 of Complainant’s Exhibit 3, which is
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Respondents’ Assignment of Pool Equity (RAC) form for the 1986-87 crop year,
in which Saulsbury personally assigned 100-percent interest (789,534 lbs.) in
Respondents’ Thompson Natural Seedless Raisins to West Coast Growers &
Packers, Inc. Complainant’s Exhibit 3, page 5, is evidence of Saulsbury’s
desire to sell 100 percent of his raisin production and bypass reserve
requirements, which desire was noted by Phyllis Bond, who stated, "[Saulsbury]
liked the idea of having 100 percent return on his money, on his crop.” (Tr.
586.) I find that the following crop year, 1987-88, was the first year
Respondents shipped their production to Canada, based upon Mayes’ testimony
that Respondents shipped to Canada a crop year earlier than 1988-89. (Tr.
520.)

I specifically reject Respondents’ assertion that Complainant bore the
burden of disproving Respondents’ "end user” defense, and that Complainant
should have investigated more thoroughly in Canada for the end user. On the
contrary, this mystery of the end user was always in the power of the
Respondents to reveal. Respondents, and their export agent, President Spear of
Haida Sales, could have made Respondents’ case plausible at any time by
revealing the end user, and the end use. Instead, Mr. Spear was virtually non-
responsive both to AMS Compliance Director David N. Lewis’ August 7, 1991,
letter, and to investigator Wassenberg’s August 19, 1991, telephone call,
requesting Haida Sales, Ltd.’s, records to verify receipt of Respondents’ raisins,
as follows:

We request that you provide us with copies of the receiving manifests,
bills of lading, and any other documentation you received from either
Mr. Saulsbury or ABC Customs Brokers for the years 1985, 1987,
1988, 1989, and 1990, concerning Mr. Saulsbury’s raisin shipments.
We also request copies of the documents in your records (contracts
with Mr. Saulsbury and/or ABC Customs Brokers, letters and other
correspondence) which relate to the shipment of those raisins.

CX 42; RX 8.
President Stuart G. Spear’s letter, in its entirety reads as follows:
In answer to your letter, date stamped August 7, 1991, 1 should
like to answer as follows.

I, nor my company, Haida Sales Ltd., has ever imported
California raisins.
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We have brought in, each fall, totes (1500 lbs) of semi-dried
grapes for distillery purposes. This product contains leaves, branches,
stems, grapes in various states of decay or dryness.

RX 7.

In contrast, Mr. Spear told Respondents’ office manager Phyllis Bond, how
much he loved the "raisins.” Thus, Spear’s letters, (RX 3, 7), supporting
Respondents’ description of the product are completely undercut by the credible
hearsay testimony of Bond who testified that Spear told her how pleased he was
with Respondents’ "beautiful,” "best," and "perfect” raisins. (Tr. 478-79, 503.)

Complainant’s theory of the case is that Respondents ignored the Raisin
Order, and exported Respondents’ uninspected, albeit routine, annual, standard
raisin crop to Canada. After Complainant introduced substantive evidence that
the product was indeed raisins, I find that the burden of coming forward with
opposing evidence--beyond that of mere testimonial assertions to the contrary by
Respondent Saulsbury and employee Mayes--shifted to Respondents. That is,
if Respondents’ defense to the Complaint of shipping uninspected raisins is that
their product was not raisins, the evidence should be more than just evidence
that their buyer asked for non-raisins. The evidence should document that the
buyer got non-raisins; and, at least, counter the evidence from witness Bond that
what she saw shipped was raisins. Respondents, concerning three full crop
years, did not put on any evidence that what arrived in Canada was that which
the Respondents testified that they shipped. They could have, they did not, and
I infer, therefore, that Complainant is correct on this issue.

On the other hand, I find troubling instances in which Respondents’ theory
of the case is vulnerable. For example, there are at least a couple of instances
in which a question is raised regarding the identity of the individual who, in
effect, "turned Saulsbury in" for violating the Raisin Order. One occurs in
Renee Wassenberg’s testimony and her report on serving the subpoena on
Saulsbury, when Wassenberg quotes Mrs. Saulsbury as commenting to her
husband, Respondent Saulsbury, "I wonder who turned you in." (CX 30; Tr.
394.) Another is Respondents’ lengthy examination of Phyllis Bond’s
motivations, after being terminated by Saulsbury from her employment with
Respondents for apparent disloyalty. (Tr. 497-507; 575-79.) Respondents
pursued this subject in an attempt to damage Phyllis Bond’s credibility because
she purportedly had reason to "turn Respondents in,” but Respondents never
accused Ms. Bond of lying. (Tr. 484-85.) My understanding of the testimony
is that Respondents imply that Skip Pettit, Respondent Saulsbury’s self-described
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long-time nemesis, (Tr. 575), put Phyllis Bond up to confessing Respondents’
violations, or perhaps Skip Pettit turned Saulsbury in. (Tr. 504-05.)

However, such revelations alone are not probative. Even if it were true
that Skip Pettit persuaded Phyllis Bond to "turn Saulsbury in" to AMS
investigator Renee Wassenberg, that alone does not help Respondents’ case.
Rather, Phyllis Bond’s testimony would also have to be shown to be false, which
it has not been, based upon this record. Similarly, evidence that Skip Pettit
turned "Saulsbury in," which is not in this record, would not be probative.
However, Respondents’ palpable attitude that Respondents were "turned in,”
carries the concomitant specter of a guilty conscience, or guilty attitude.

Another vulnerability in Respondents’ theory of the case arises from Bond’s
testimony that the payroll records for the pertinent period would show 1 week
for cutting the grapes, and another week or so for turning and rolling the
grapes. Bond’s testimony shows that Respondents’ grapes were on the ground
for well over 2 weeks beginning at the end of August, and not the 5 to 7 days
Respondents averred that the grapes were on the ground from mid-August, as
follows:

[BY MS. CARROLL:]

Q. Do you recall during the time you were employed by Mr.
Saulsbury when he -- and specifically 1988 and 89 -- when the grapes
were laid down, I think is the term?

[BY MS. BOND:]

A. When the season started?

Q. I guess when the grapes -- when he would cut grapes from
the vines?

A. Okay, believe it was right at the end of August.

Q. And can you tell either from your memory or from your
documentation when shipments to Canada would begin?

A. Oh, before mid-October, I believe. In -- yes, beginning of
October. Think it’d be over with, you know, early, you know,
between early -- before mid-October it’d be over with, generally.
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Q. And do you have -- did you prepare any records about the
length of time the raisin -- or, the grapes were on the trays?

A. The records that would show that would be the payroll
records.

Q. Now why would that be?
A. Well, we would pay according to the job.
Q. Okay, and you would pay the people in the field?

A.Mhm (affirmative).

Q. And after the grapes were cut and laid on trays, what -- do
you know, I don’t know if you know this, but what would happen to
them?

A. Well, if my memory serves right, it would take
approximately -- they would cut the grapes, start at one end and go all
the way down, and generally by the time they’d get down to the other
end it’d be time to go back to the start and turn them, and so they’d
go back and turn them. So we’d have a cutting payroll, a turning
payroll, and then by the time they were turned and they got down to
the end it’d be about time to come back, I believe, to roll them.

Q. What does that mean?

A. They roll them in the paper trays and then once they were
rolled, after they were rolled, they would pick them up then and take
them to the shed.

Q. And was that procedure in effect in 1988 and 19897

A. Yes.
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[BY MR. LEIGHTON:]
Q. Do you know how long the product was on the ground?
[BY MS. BOND:]

A. Take about a week, I'd say approximately a week when they
cut, and then they would go back and turn them, that’d take about
another week, and then they would roll them. I -- an approximate --

Q. Do you recall providing a statement to Renee Wassenberg
where you stated I don’t recall how long they were down but at least
a week?

A. At least a week.

Q. You don’t know how many days past a week?

A. No, I don’t. I just remembered how the payroll went, and
it was usually a weekly payroll and each step usually took a week
because of payroll.

Q. Where in the payroll records would it describe that it was
for rolling or for picking or for turning?

A. We had a terrace system on our -- on the computer that was
like a farm management, and it would be each thing was enterprise,
so that we could get the cost of each subsequently, you know, what --
how it -- in order or how much it would cost to do each process. So
it’s in the computer records in the payroll as to --

Q. And the payroll records would state what date the raisins
were put on the ground and what date they were picked up?

37
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A. It’d be a weekly payroll. And --

Q. Okay, so the -- so if a week had gone by and now it’s time
to do the payroll, the payroll records, this terrace system, would show
picking, okay, or rolling, okay.

MS. CARROLL: NEED TO ANSWER AUDIBLY.
A. Yes.
Tr. 479-82, 492-95.

This testimony is dispositive of two issues: (1) when the grapes were laid
down: It was the end of August, not mid-August; and (2) how long the grapes
were on the ground: For well over 2 weeks, not 5 to 7 days. Respondents had
two chances to produce the payroll records, which ostensibly could have proved
their case theory. The first chance was on the occasion of the subpoena. The
USDA investigators appeared at the vineyard with the subpoena duces tecum but
they were rebuffed by Saulsbury. Later, they were again rebuffed by
Respondents’ counsel, both by telephone to AMS investigator Wassenberg and
by letter, to the effect that there were no Raisin Order documents to produce,
because Respondents do not "handle ‘raisins’.” (CX 32; Tr. 394-95.) A second
chance to produce the payroll records, of course, was at the hearing, when
Ms. Bond actually testified to the existence of the payroll records.

It was solely in Respondents’ power to exculpate Respondents and prove
Respondents’ theory of the case by producing the records, which Respondents
failed to do.

Credibility of Witnesses

The ALJ made the correct determination on the crucial witness, Phyllis
Bond, when he found her testimony determinative that the product was raisins.
However, the ALJ’s further credibility determinations, that Mayes’ and
Saulsbury’s testimony on the quality of the raisins was credible, are erroneous,
as explained below.

Normally the Judicial Officer accords great weight to the ALJ’s credibility
determinations, but the Judicial Officer is not bound by them, as long as the
Judicial Officer’s contrary decision is supported by substantive evidence, as
follows:
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[[rrespective of the ALJY’s credibility determinations, the Judicial
Officer would still be able to make a separate determination that these
witnesses have very little credibility (see In re Tipco, Inc., 50 Agric.
Dec. 871, 890-93 (1991), aff’d per curiam, 953 F.2d 639 (4th Cir.),
1992 WL 14586, printed in 51 Agric. Dec. 720 (1992), cert. denied,
[506 U.S. 826] (1992), for a lengthy supportive discussion based upon
Universal Camera Corp. v. NLRB, 340 U.S. 474, 496 (1951).) The
summary statement at the end of this analysis is worth quoting here,
as follows (Id. at 893):

From the foregoing, it is abundantly clear that the
Judicial Officer is not bound by the credibility
determinations of the ALJ, and that the standard on court
review is whether there is substantial evidence to support the
Judicial Officer’s contrary decision.

In re Midland Banana & Tomato Co., 54 Agric. Dec. 1239, 1271-72 (1995),
appeal docketed, No. 95-3552 (8th Cir. Oct. 16, 1995).

The ALJ determined that Phyllis Bond was the more credible witness,
among those testifying on the conclusive issue of whether the product was
raisins, as follows:

The direct evidence on whether Saulsbury’s grape product had
dried to the point of developing raisin-like wrinkles was provided by
the testimony of Mayes, Saulsbury, and Bond. Except as discussed
below, Mayes and Saulsbury were credible witnesses and I credit their
testimony. The exception relates to the extent their testimony differs
from Bond’s concerning the appearance of the product. On this point,
I find that Bond was a more credible witness. Saulsbury and Mayes
described the product as too low in quality to be considered a raisin.
Saulsbury, for instance, called the product too "trashy" to be
processed as raisins, while Mayes said the product did not taste sweet
like a raisin and had a light brown color, but without the
characteristics of raisins. However, Mayes did concede that some had
begun to develop wrinkles. Saulsbury and Mayes, in short, to
demonstrate that their product should not be considered raisins
emphasized the poor quality of their product as compared to the
raisins that are processed for human consumption. However, as
discussed later, quality is not a determinative factor.
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Bond, on the other hand, was specific in describing the product’s
appearance, which is a determinative factor, saying they had wrinkles
like raisins. Her description otherwise is not unlike Saulsbury’s and
Mayes’ concerning their quality, reporting that the product also
appeared dirty with some still having stems attached. Bond’s
testimony that the product looked like raisins is based on seeing the
product when she visited the vineyard and worked in the weighing
sheds.

Mayes said that he never saw Bond at the vineyard. That may
be so, but it does not mean she was never there. The farm covers 160
acres and Mayes would not likely have seen everyone who visited a
farm of that size.

Wassenberg also testified that Harris, Saulsbury’s former
employee, told her that the product looked the same as raisins he
bought from a store. While Harris did not testify, his description is
consistent with Bond’s testimony and there is no information in the
record reflecting adversely on Harris’ integrity or that he had any
reason to make a false statement to Wassenberg. I find that, although
hearsay, Harris’ statement is sufficiently reliable in the circumstances
to add weight to the evidence showing that the product had wrinkles
characteristic of raisins. Cf. Unique Nursery and Garden Center
[(Decision as to Valkering U.S.A., Inc.)], 53 Agric. Dec. 377, 407
(1994)[, aff'd, 48 F.3d 305 (8th Cir. 1995)]. However, in making the
finding that the product had raisin-like wrinkles I rely principally on
Bond’s credible testimony.

Initial Decision and Order, pp. 11-13.

The ALJY’s determinations that Mayes’ and Saulsbury’s testimony is credible
is erroneous for at least two reasons. First, as Complainant has argued on
appeal, the ALJ’s credibility determinations are internally contradictory. (CA,
p. 3.) Phyllis Bond described what she saw as looking like store-bought raisins.
Mayes and Saulsbury both described wet, brown and green "trashy"” grapes with
few or no wrinkles. There is no way for both viewpoints to be accurate.
Therefore, it is erroneous for the ALJ to determine that Ms. Bond’s viewpoint
will be accepted to the extent that she saw wrinkles, but, then accept Mayes’ and

Saulsbury’s viewpoint on every other aspect of the product.
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Second, the ALJ’s analysis that Bond’s description is "not unlike”
Saulsbury’s and Mayes’ description concerning quality--the raisins appearing
dirty with some stems--is erroneous. Bond described a standard raisin just like
the raisin Saulsbury had been making for a decade. Dirt and a few stems do not
transform her description of a standard (Grade A), dark brown, store-bought
raisin into the low quality product described by Mayes and Saulsbury.

I find that both Mayes and Saulsbury have very little credibility. Their
testimony is self-serving and based upon no real evidence. Respondents refused
to provide records and Mayes’ and Saulsbury’s testimony regarding the product
is not corroborated by other witnesses; in fact, Respondents’ employees, Bond
and Harris, contradict Mayes’ and Saulsbury’s description of the product.
Respondents also had no substantial response to the documentary evidence:
Census Bureau export papers, Canadian government documents, truckers’ bills
of lading, crop insurance documents, and RAC records; or to Ms. Bond’s
description of Respondents’ payroll records.

It is worth noting, as well, that, when Phyllis Bond was asked directly if
she believed Saulsbury to be honest, she testified that she believed that there was
a "problem" in "areas" with Saulsbury’s honesty. (Tr. 506.)

In the final analysis, the only evidence that supports Respondents’ theory
of this case is testimony by Mayes and Saulsbury. That testimony is rebutted
by eyewitnesses, documentary evidence, and other unrefuted proof that
Respondents’ scenario did not happen. The discrepancy between the Mayes and
Saulsbury testimony and the overwhelming contradictory evidence introduced by
Complainant is the basis for my determination that Mayes and Saulsbury have
very little credibility.

Respondents’ Proclaimed Ignorance of Raisin Order Not Credible

Another major discrepancy which is a major part of Respondents’ rationale
is that Respondent Saulsbury had little knowledge of the Raisin Order
requirements in 7 C.F.R. pt. 989. Saulsbury testified: "I don’t know much
about the marketing order," (Tr. 580), and, "I didn’t know no [sic] different,
I never seen [sic] any RAC or RBA people.” (Tr. 570.) Also, on direct
examination, Saulsbury testified that he neither thought that the Canadian
product would cause someone to call him a handler, (Tr. 574), nor did he ever
believe that, from 1988 through 1990, someone would allege that Respondents
were violating the Raisin Order. (Tr. 575.) Throughout the record, I find
Respondents’ posture is a mixture of professed ignorance of the Raisin Order
and of proclaimed inadvertent violation of the Raisin Order, because the product
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Respondents shipped to Canada purportedly was not raisins, and, if it was
raisins, as the ALJ held, the quality was so low as to escape the regulations.
My examination of this record reveals that this posture is just not credible.

Phyllis Bond’s testimony (together with my inferences explained below) is
convincing by much more than a preponderance of the evidence that
Respondents were very much aware of the Raisin Order. For example, Bond
testified that Raisin Board records of Saulsbury’s sales through the Raisin Board
in the time period just before 1988-89 were kept in Saulsbury’s business office.
(Tr. 482-83.) Bond also testified that she believed Saulsbury to be aware of the
reserve requirements and the assessment requirements at the time of the
violations. (Tr. 586-88.) I also find quite significant in this area, Bond’s
recollection that Saulsbury wanted a 100 percent return on his money, as
follows:

BY MS. CARROLL:
Q. And ask you if you can identify it?
[BY MS. BOND:]

A. This is the statement that | made to Renee Wassenberg. It’s
dated December of 1990.

Q. Okay, I direct your attention to paragraph 4 on the first page
and ask you whether that paragraph refreshes your recollection about
whether Mr. Saulsbury ever told you anything concerning the
requirements of the raisin marketing order?

MR. LEIGHTON: Objection, Your Honor. She had the
witness on the stand before, she could have asked it then, and I don’t
think any -- I put on any evidence that would cause this to be rebuttal.

MS. CARROLL: This is -- Mr. Saulsbury testified that he
had no idea about the raisin committee.

MR. LEIGHTON: And she --

MS. CARROLL: And the requirements.
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MR. LEIGHTON: -- and she testified on direct that he
never talked --

JUDGE HUNT: I'm just trying to remember what he had
said on his testimony, was something having to with the raisin order,

and I forget what it was he said.

MS. CARROLL: About whether he would become a
handler.

MR. LEIGHTON: He said he did not think by shipping this
product to Canada that he would -- the raisin administrative committee
would consider him a handler.

MS. CARROLL: Under the marketing order.

JUDGE HUNT: I’m not sure, so I’ll allow the question.

MS. CARROLL: Okay.

BY MS. CARROLL:

Q. Ms. Bond, is --

A. 1 believe 1 testified that he didn’t say anything about
violating, but he did do a year with the raisin RAC, so -- and I know
that he wanted a hundred -- he liked the idea of having 100 percent
return on his money, on his crop.

Q. Now why was that?

A. Because otherwise he didn’t before.

Q. Was Mr. Saulsbury aware, to your knowledge, of the
reserve requirements and assessment requirements under the raisin

marketing order?

A. 1 believe he is, yes.

43
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Q. And do you believe he was at the time?
A. Yes.
Tr. 585-86.

I find it noteworthy that, after many years of participating in the Raisin
Order reserve pool, in the 1986-87 crop year, Saulsbury assigned 100 percent
(and was paid for 100 percent of his crop) of his pool equity to West Coast
Growers & Packers, Inc., the same handler that Respondents had been using for
every year (except 1980 and 198S) from 1974 to 1986. (CX 3, pp. 2-5.) This
assignment indicates to me that Saulsbury was looking for ways to escape the
reserve requirements of the Raisin Order, during the mid-1980’s time period.
Ronald Mayes testified that there was an earlier crop year than 1988, which (I
infer) to be the 1987-88 crop year, in which Respondents "made some product
that went to Canada." (Tr. 520.) These facts are all part of the context of the
mid-1980’s, when Saulsbury produced and marketed both almonds and raisins,
as explained below.

Realistically, there is no way to be absolutely certain, or prove beyond a
reasonable doubt, that Saulsbury knew of the Raisin Order requirements, when
he decided to ship uninspected raisins to Canada. But, ours is a much lesser
standard, as explained supra, a mere preponderance of the evidence. I am very
much persuaded that Saulsbury’s mid-1980’s litigation regarding Saulsbury’s
other regulated commodity, almonds, means that Saulsbury had to know about
the Raisin Order requirements.® I do not believe Respondents can credibly
maintain that a producer of almonds and raisins could mount an all-out 7 U.S.C.

‘Respondents themselves broach the subject of other Marketing Orders thereby indicating
Respondents’ knowledge of Marketing Order programs. See RA, pp. 1-2 (emphasis in original)
which, in pertinent part, provides:

USDA . . . has filed this appeal solely to snivel about the penalty imposed in USDA’s
effort to bankrupt a 75 year old man farming a mere 160 acres of grapes . . . while at
of [sic] the same time the highest levels of USDA is [sic] attempting to convince the
District Court in Fresno to give amnesty to Sunkist and its affiliated packing houses for
massive cheating spawning [sic] years under a prorate system that Sunkist controlled.
They claim in the Sunkist case that they don’t want to put the orange handlers out of
business by proceeding with fines and penalties, yet they do not hesitate to seek civil
penalties of $219,000.00 against the Respondent that would not only put the Respondent
out of business but bankrupt the Respondent for the last few years of his life.
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§ 608c(15)(A) legal attack on the Almond Order, as described below, and at the
very same time profess ignorance of the requirements of the Raisin Order.

The record is rife with attributions to Saulsbury Orchards & Almond
Processing, Inc., e.g., the address of 2121 Almond Avenue, Madera, California,
is the same for Saulsbury Enterprises and for Saulsbury Orchards & Almond
Processing, Inc.; Respondents used Saulsbury Orchards & Almond Processing,
Inc.’s, almond bins to store the raisins; Saulsbury admitted he was in the almond
business with family members and others at Saulsbury Orchards & Almond
Processing, Inc., from 1969, until at least the late 1980°’s; Ronald Mayes
testified that when he began working for Saulsbury in 1974, it was with
Saulsbury’s almond business; and Saulsbury and Phyllis Bond both testified
about the Saulsbury almond business where she worked with Skip Pettit and
Saulsbury’s son after being fired by Saulsbury from Saulsbury Enterprises. (CX
26; Tr. 486, 490, 498, 511-12, 529-30, 575, 579.)

Therefore, 1 find this record shows that Respondent Saulsbury was also
operating Saulsbury Orchards & Almond Processing, Inc., which was a
producer and handler of almonds under the Almond Order, 7 C.F.R. pt. 981
(Almonds Grown in California), during the 1980’s, while at the same time
operating Saulsbury Enterprises.

On March 7, 1987, Saulsbury Orchards & Almond Processing, Inc., filed
a7 U.S.C. § 608c(15)(A) petition attacking the Almond Order, In re Saulsbury
Orchards & Almond Processing, Inc., 50 Agric. Dec. 23 (1991), aff’d sub nom.
Cal-Almond, Inc. v. United States Dep’t of Agric., No. CV-F-91-064-REC
(E.D. Cal. June 3, 1992), printed in 51 Agric. Dec. 44 (1992), aff'd in part,
rev'd in part & remanded, 14 F.3d 429 (9th Cir. 1993), final order and
Jjudgment on remand, No. CV-F-91-064-REC (E.D. Cal. Sept. 19, 1994), aff’d
in part & rev'd in part, 67 F.3d 874 (9th Cir. 1995). This 15(A) petition was
filed shortly after the Secretary had successfully sued in United States district
court to compel Saulsbury Orchards & Almond Processing, Inc., to pay its
almond assessments. In re Saulsbury, supra, 50 Agric. Dec. at 38. In due
course, Saulsbury Orchards & Almond Processing, Inc.’s, 15(A) petition on
almonds was dismissed. In re Saulsbury, supra, 50 Agric. Dec. at 171.
Thereafter, Saulsbury Orchards & Almond Processing, Inc., sought review of
the Secretary’s decision under 7 U.S.C. § 608c(15)(B), in United States district
court. Cal-Almond, Inc., Saulsbury Orchards and Almond Processing, Inc., and
Carlson Farms v. United States Dep't of Agric., No. CV-F-91-064-REC, slip
op. at 49-51 (E.D. Cal. June 3, 1992), printed in 51 Agric. Dec. 44, 77-79
(1992), aff’d in part, rev'd in part & remanded, 14 F.3d 429 (5th Cir. 1993),
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final order and judgment on remand, No. CV-F-91-064-REC (E.D. Cal.
Sept. 19, 1994), aff'd in part & rev’d in part, 67 F.3d 874 (9th Cir. 1995).

In light of the discrepancy between the litigation waged by Saulsbury
against the Marketing Order on one of his commodities, almonds, and
Respondents professed ignorance of and proclaimed inadvertent violation of the
Marketing Order regulating Saulsbury’s other commodity, raisins, at almost the
same time, I find that Respondents’ proclaimed ignorance of the Raisin Order
requirements is not credible.

Sanction

As stated in In re S.S. Farms Linn County, Inc. (Decision as to James
Joseph Hickey & Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff’d, 991
F.2d 803, 1993 WL 128889 (9th Cir. 1993) (not to be cited as precedent under
9th Circuit Rule 36-3):

The administrative recommendation as to the appropriate sanction is
entitled to great weight, in view of the experience gained by the
administrative officials during their day-to-day supervision of the
regulated industry.

. . . [T]he sanction in each case will be determined by examining
the nature of the violations in relation to the remedial purposes of the
regulatory statute involved, along with all relevant circumstances,
always giving appropriate weight to the recommendations of the
administrative officials charged with the responsibility for achieving
the congressional purpose.

The Congressional purpose in AMAA cases is important to set forth,
because the AMAA has no explicit standards for setting civil penalties, as was
explained in Calabrese, as follows:

IV. Factors to Be Considered in Determining the Civil
Penalty to Be Assessed for Each Violation.

The AMAA, unlike some other statutes, (e.g., the Packers and
Stockyards Act, 7 U.S.C. §§ 193(b), 213(b)), provides no explicit
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standards to be followed in determining the amount of the civil penalty to
be assessed for each violation, except the statutory maximum of $1,000 for
each day a violation continues. The legislative history of the Act explains
the purpose of the civil penalty provisions, as follows (H.R. REP. No.
391(I), 100th Cong., 1st. Sess. 29-30, reprinted in 1987 U.S.C.C.A.N.
2313-1, 2313-29-30):

Marketing order penalties

Under current law, any handler who violates a
marketing order regulation is subject to a criminal fine of
not less than $50 or more than $5,000 for each violation and
each day during which the violation occurs. Such violations
are referred by the Department of Agriculture to the uU.S.
Attorneys Office of the Department of Justice for
prosecution. Only the U.S. Attorneys Office may enforce
this section and take action against violators of marketing
orders.

This criminal prosecution procedure, however, is both
time-consuming and cumbersome. In addition, the U.S.
Attorneys offices handle an enormous number and variety of
cases on behalf of all Federal Government agencies.
Because the Offices cannot effectively handle the volume of
cases that they now receive, many regulatory violations are
often not pursued.

In many cases, the U.S. Attorneys Offices have not
taken any action against reported marketing order violations.
In 1986, for example, out of 52 investigations of alleged
violations of fruit, vegetable, and specialty crop marketing
orders, only 11 were resolved by the U.S. Attorneys
Offices.

To maintain the integrity of the marketing order
program, it is necessary that civil penalties (imposed
through administrative procedures) be used as an enforce-
ment tool to respond to regulatory violations in addition to
the criminal enforcement procedures currently provided.
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Furthermore, administrative civil penalties will ensure that
regulatory violations of marketing orders will be dealt with
in a timely, efficient, and effective manner.

Thus, section 1051 contains a provision that gives the
Department of Agriculture the authority to initiate an
administrative action to assess a civil penalty of not more
than $1000 for each violation against any handler who
violates a marketing order. Each day during which a
violation continues would be considered a separate violation.

The Secretary would be required to give notice and an
opportunity for an agency hearing before assessing a civil
penalty. A penalty order would be reviewable in the U.S.
district court in any district in which the handler subject to
the order is an inhabitant, or has his principal place of
business. The bill does not eliminate the authority to seek
a criminal fine for a marketing order violation, where
appropriate. It simply will authorize the Secretary of
Agriculture to seek an administrative civil penalty when
circumstances indicate that it would be an effective
regulatory enforcement tool.

The importance of compliance by all handlers with Marketing
Order programs was explained by the Supreme Court in Ruzicka,
supra, as follows (329 U.S. at 293):

The success of the operation of such Congressionally
authorized milk control must depend on the efficiency of its
administration. Promptness of compliance by those subject
to the scheme is the presupposition of Order No. 41. Thus,
definite monthly deadlines are fixed by the Order for every
step in the program. In large measure, the success of this
scheme revolves around a "producers” fund which is solvent
and to which all contribute in accordance with a formula
equitably determined and of uniform applicability. Failure
by handlers to meet their obligations promptly would
threaten the whole scheme. Even temporary defaults by
some handlers may work unfairness to others, encourage
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wider non-compliance, and engender those subtle forces of
doubt and distrust which so readily dislocate delicate
economic arrangements,

Although the Supreme Court was speaking with respect to a Milk
Marketing Order, the same reasoning is applicable to the present
Marketing Order. Accordingly, civil penalties must be assessed at a
level to deter Respondents and others from similar violations in the
future.

In re Onofrio Calabrese, supra, 51 Agric. Dec. at 152-54.

This language from Calabrese describing the Congressional intent regarding
the imposition of civil penalties for violations of Marketing Orders is particularly
appropriate in the instant case in which Respondents had an ingenious scheme
to bypass the Raisin Order. By calling their normal production of raisins a
"medium dry grape," Respondents provided an excuse not to have their raisins
inspected. Moreover, when records on their raisins, which raisins Respondents
had produced annually from 1974 to 1987 (according to RAC records (CX 3))
were subpoenaed, Respondents told AMS inspectors that Respondents did not
handle raisins and refused to comply with the subpoena. Further, by shipping
raisins out of the country, through a complicit Canadian broker, Respondents
were able to stop the trail of the product at their foreign broker, who answered
an official USDA inquiry with a one-paragraph stonewalling letter, basically re-
stating Respondents’ disingenuous description of the product.

Respondents’ ingenious scheme seemingly left AMS with no evidence
against Respondents. In fact, had not Skip Pettit taken AMS inspector
Wassenberg to Phyllis Bond’s house, the violations could have gone undetected.
Even after this information was given to AMS, Respondents basically
"stonewalled” AMS inspector Wassenberg’s investigation. USDA was required
to develop records by using the RAC, the United States Census Bureau,
Canadian authorities, trucking companies, and witness interviews to develop the
case.

The following additional passage from Calabrese, on the intent of Congress
that the civil penalties imposed be a complement to the criminal penalties
available to overworked United States Attorneys, is particularly appropriate
here:
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It is the intent of Congress that the penalties assessed in this
proceeding be a complement to the criminal penalties which the United
States Attorneys have the authority to seek, but often do not due to
their workload demands. In order to be an effective complement (or
alternative) to criminal prosecution, the sanctions imposed in these
proceedings should be sufficient to remedy the violations committed
by the Respondents, and also sufficient to deter such conduct by
Respondents and others in the future. An insufficient penalty might
be seen by these Respondents or other potential violators as a tolerable
cost of doing business, in light of the potential returns available for
operating in violation of the Order requirements.

In re Onofrio Calabrese, supra, 51 Agric. Dec. at 162.

Since I agree completely with Complainant’s theory of this case, I am
adopting as my own Complainant’s Appeal’s sanction section, together with the
sanctions proposed therein, based upon a careful consideration of the record in
this case.

The following is an excerpt from Complainant’s Appeal, supra, at 15-23,
which excerpt crafts the proper language describing Respondents’ violations,
proper citations, transcript quotations, and other minutiac necessary to inform
the reviewing court of the exact nature of the violations. Complainant’s
footnotes and other editorial features are adopted in the original and set forth
without indentation as quoted material. The material begins at "Excerpt from
Complainant’s Appeal Brief" and ends at "End of Excerpt.”

EXCERPT FROM COMPLAINANT’S APPEAL BRIEF

B. [Respoadents] Should Be Assessed Substantial Civil Penalties and
Required to Pay Past Due Assessments

The [ALJ] correctly found that [Respondents’] product met the Raisin . . .
Order’s definition of "raisins,” and that [Respondents were] "handler{s],” and
thus subject to regulation. Nevertheless, the [ALJ] found that [Respondents]
only violated two provisions of the [Raisin] Order, the reporting and inspection
requirements, but that these violations were merely "technical” and merited only
a $3,000 civil penalty ($1,000 for each shipment year).*” The [ALJ] declined
to find any violations of the [Raisin] Order assessment and reserve requirements
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on the ground that [Respondents’] raisins were such "low quality" that they did
not compete with regular table raisins.*®

“The [ALJ] also found only some of the reporting and inspection
violations. . . .

“8("While Saulsbury may have technically violated the Order, it can hardly
be said, considering the disposition of his ‘trashy’ raisins, that his violation
‘eroded’ the Order or caused ‘unreasonable fluctuations in supplies and prices.’
If anything, Saulsbury’s violation would have inured to the Order’s benefit. His
raisins, after all, were inferior to the raisins being sold under the Order, as
Sun-Maid’s representative pointed out, and, in any event, even if they had been
inspected, could not have been sold in competition with the Order’s standard
(Grade A) raisins. By selling his raisins to a Canadian non-normal outlet,
therefore, instead of processing his raisins for sale to consumers (by waiting
until Labor Day to pick the grapes), the other growers directly benefitted by
having that much less market competition. The effect would appear to be the
same as if Saulsbury had placed all of his raisins in a permanent reserve -- the
flood of raisins on the market that concerned Nef, RAC’s manager, would
recede, resulting in the raisins that were for sale commanding a higher price
than they would otherwise have received if Saulsbury’s raisins had competed
with them. The other growers did indeed receive more (approximately 10
percent) from the sale of their raisins than Saulsbury received for the raisins he
sold in Canada." (Initial Decision at 15).)

The [ALJ] erred in assessing minimal civil penalties. First, [Respondents’]
raisins were not inferior. Second, there is no evidence in the record to support
the [ALJ’s] economic analysis [in the Initial Decision] of the raisin market and
the effect of [Respondents’] raisins on it. Third, there is no support for the
statement that growers who complied with the reserve requirements received
more money for their raisins than [Respondents] did. [Respondents] sold all of
[their] raisins in the fall of the crop year. Other handlers could only sell two-
thirds of their crop at that time, and had to wait for up to 2 years to sell the
rest.

As discussed above, the Initial Decision states that Phyllis Bond’s testimony
about the appearance of [Respondents’] raisins was credible and that Saulsbury’s
and Mayes’ [testimony] was not. Bond’s testimony is inconsistent with a finding
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that the raisins were inferior in any way. The [ALJ] thus based a reduced civil
penalty on evidence that [he] had already rejected. That is error. The [ALJ]
also erred in finding that [Respondents] did not violate the reserve and
assessment requirements based on Saulsbury’s and Mayes’ testimony. Finally,
even the violations that the [ALJ] did find require assessment of a more
significant civil penalty than $3,000.

The [Initial] Decision states that its $3,000 civil penalty is the result of
applying certain "criteria literally to the facts of this case.”

"In determining the amount of the civil penalties to be assessed . . .,
it is appropriate to consider the nature of the violations, the number
of violations, the damage or potential damage to the regulatory
program from the type of violations involved here, the amount of
profit potentially available to a handler who commits such violations,
prior warnings or instructions given ..., and any such other
circurnstances shedding light on the degree of culpability involved. ™’

“*The [Initial] Decision only discusses the "damage or potential damage to
the regulatory program.” (Initial Decision at 16, citing In re Calabrese, 51
Agric. Dec. 131, 154-55 (1992)[, appeal docketed sub nom. Balice v. USDA,
No. CV-F-92-5483-GEB (E.D. Cal. July 21, 1992))].

To the contrary, a review of the facts here reveals that the [Initial] Decision’s
$3,000 civil penalty is woefully inadequate in light of these criteria.

First, [Respondents] knowingly violated the Raisin ... Order.
[Respondents were] aware of the [Raisin] Order requirements and knew what
[they were] doing when [they] shipped [their] raisins to Canada without
complying with the [Raisin] Order. . . . In particular, [Saulsbury] has had his
raisins inspected since 1974 and was an equity holder in the raisin reserve pool
in 1983, 1984, and 1986.%

Second, the number of [Respondents’] violations is great.

%Tr. 482:16-24. As in In re Calabrese, supra, 51 Agric. Dec. at 155, this
is not a case where a handler "inadvertently violated" the Order.

SICX 3, 24, 28; Tr. 367:14-368:2; 586:24-587:4.
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32See CB at 18-24.

Third, handlers like [Respondents] who fail to comply with the Raisin . . .
Order and the regulations threaten the integrity of the marketing order
program.>

Tr. 384:9-17.

"Congress has found that the issuance of marketing orders, and the
handling of commodities in compliance with such, are necessary to
provide ‘an orderly flow of the supply thereof to market throughout
[their] normal marketing season to avoid unreasonable fluctuations in
supplies and prices.” [Citation omitted.] In 1987, Congress amended
the AMAA to provide for administrative penalties for violations of the
Order and its regulatory provisions to insure that the purpose of the
marketing order program would not be eroded. "

4In re Calabrese, supra, 51 Agric. Dec. at 140, citing H.Rep. No. 391(D),
100th Cong., 1st Sess. 29-30, reprinted in 1987 U.S.C.C.A.N. 2313-1, 2313-
29-30. In particular, as discussed above, the evidence does not establish that
[Respondents’] raisins were inferior or failed USDA inspection, so there is no
reason for the [ALJ] to speculate that [Respondents’] activities "helped” the
[Raisin] Order or [Respondents’] competitors. In fact, there is every reason to
believe that [Respondents’] failure to comply with the [Raisin] Order . . . was
detrimental to the raisin program. ("Respondents shipped their almonds into the
channels of international commerce totally without regard to the reserve
requirements. If other almond handlers were to do the same, the integrity of the
Marketing Order program would be quickly eroded.” (Id. at 159).)

Fourth, [Respondents] profited by not complying with the [Raisin] Order.
It was much more lucrative for [Respondents] to sell all of [their] raisins
immediately than to withhold a third of [their] crop in reserve for 2 years.%
Phyllis Bond pointed out that by selling [their] raisins to Canada, [Respondents]



54 AGRICULTURAL MARKETING AGREEMENT ACT

could both receive a higher price per ton, and sell 100 [percent] of [their]
crop.*

*In 1988, the price that the handlers received for the free tonnage
percentage of their crop was $717.50. CX 10. The following year, 1989, it
was $813.95. Id. In contrast, [Respondents] received $797 a ton in 1988, $927
a ton in 1989, and $916 a ton in 1990 on 100 [percent] of [their] crop. Initial
Decision at 8.

% Q Okay, I direct your attention to paragraph 4 on the first page
and ask you whether that paragraph refreshes your recollection about
whether Mr. Saulsbury ever told you anything concerning the
requirements of the raisin marketing order?

A 1believe I testified that he didn’t say anything about violating,
but he did do a year with the raisin RAC, so -- and I know that he
wanted a hundred -- he liked the idea of having 100 percent return on
his money, on his crop.

Q Now why was that?

A Because otherwise he didn’t before. Tr. 585:14-586:23
(Emphasis added).

1. [Respondents] Should Be Assessed $120,000 for Shipping Raisins
Without Having Them Inspected

Between 1988 and 1990, [Respondents] sent 60 shipments of raisins to
Canada without having either incoming or outgoing inspections, thus
committing 120 violations of the [Raisin] Order. [Respondents] should therefore
be assessed $1,000 for each violation, or $120,000.

’See CB at 18-19, citing Tr. 198:22-200:8; CX 29, 34, 35 (19 shipments
of raisins in 1988, 24 shipments in 1989, and 17 shipments in 1990);
("Saulsbury shipped approximately 754,375 pounds of the product to Canada in
the 1988-1989 crop year, 819,890 pounds in 1989-1990, and 673,614 in 1990-
1991. . . . Saulsbury did not have any of the product inspected before it was
shipped to Canada . . . ." (Initial Decision at 7).)
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2. [Respondents] Should Be Assessed $40,000 for Failing To File
Reports.

The [Raisin] Order requires raisin handlers to file reports of the inventory,
acquisition, disposition, shipment, and status of raisins.®® The government
alleged that [Respondents] failed to file a total of 40 reports during the 3 years
that [they) handled raisins.® The [ALJ] agreed that Saulsbury had failed to file
"any of the RAC reports required of handlers,” but found that he was only
required to file 20 of them, on the assumption that Saulsbury’s raisins were "off-
grade" or "failing."® As discussed above, the [ALJ’s] finding is erroneous.
One cannot assume that [Respondents were] exempt from filing all 40 reports,
and [their] failure to do so is serious and warrants the imposition of the full
$1,000 civil penalty for each violation.®'

%7 C.F.R. § 989.73.

9[Respondents were required to file a RAC-5 form notifying the RAC of
their intention to become handlers for each of the three crop years, 7 C.F.R. §
989.73(d). (Tr. 256:15-25, 297:10-12, 366:20-367:1.) Respondents were
required to file a RAC-7 report of the status of reserve raisins each year, 7
C.F.R. § 989.73(d). (Tr. 297:17-24.) Respondents were required to file eight
RAC-30 reports accounting for off-grade raisins (one for each week), 7 C.F.R.
§ 989.73(d). (Tr. 298:7-9.) Respondents were required to file eight RAC-1
reports of their acquisition of raisins (one for each week that they acquired
raisins), 7 C.F.R. §§ 989.73(a), .173(b). (Tr. 297:13-16.) Respondents were
required to file three RAC-20 reports of the disposition of free tonnage raisins
and three RAC-21 reports of raisins shipped to foreign countries (one for each
month they disposed of raisins), 7 C.F.R. § 989.173(c)(1). (Tr. 297:25-298:6.)
Respondents were required to file three RAC-50 inventory reports of standard
raisins, 7 C.F.R. § 989.73(a). (Tr. 301:22-24.) If Respondents’ raisins were
found to be "off-grade," "failing," or residual material on inspection, then they
were also required to file three RAC-32 reports of their disposition (one for each
week they disposed of them), 7 C.F.R. § 989.173, (Tr. 301:2-7); and three
RAC-51 inventory reports, 7 C.F.R. § 989.173(a). (Tr. 302:24.) Respondents
were also required to file three RAC-35 applications with the RAC and to obtain
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RAC’s approval before they could sell any raisin residual material to an out-of-
state "non-normal outlet,” 7 C.F.R. § 989.159(g)(2). (Tr. 332:2-36:8.)]

“Initial Decision at 7, citing Tr. 368.

81n re Calabrese, supra, 51 Agric. Dec. at 164, 166-67, citing United
States v. Ruzicka, 329 U.S. 287, 288-289 (1946) ("Failure to file a report[s]
. . . are serious violations of the Order. . . . These violations fully warrant the
civil penalty of $1,000 each recommended by Complainant. . . .") The [ALJ]
appears to have found that [Respondents were] only required to file reports on
off-grade or failing raisins or residual material, a finding based solely on the
testimony of Saulsbury and Mayes. [Respondents’] raisins were never inspected
and found to be below grade, and neither Saulsbury nor Mayes is qualified to
grade raisins according to USDA standards.

3. [Respondents] Should Be Assessed $59,000 for Failing to Hold

Raisins in Reserve.

Section 989.66 of the Raisin . . . Order requires each handler to hold in
storage a percentage of his raisins until the [RAC] notifies the handler that he
is relieved of that responsibility 52 During 1988, 1989, and 1990, {Respondents]
sold 100 [percent] of [their standard] raisins to Haida Sales, and held no raisins
in reserve. Phyllis Bond testified that by doing so, [Respondents] received a
100 [percent] return on [their] crop immediately.® In contrast, handlers who
complied with the reserve requirements did not sell 30 percent of their raisins
in reserve in crop year 1988-89, 27 percent in crop year 1989-90, and 31
percent in 1990-91, until the applicable release dates.** The evidence shows that
[Respondents] failed to hold raisins for a total of 59 months,* and [Respondents]
presented no evidence to the contrary.

%7 C.E.R. § 989.66(a), .66(b)(1) (1994); See Tr. 240:14-242:24 (". . . Just
to give you an example, if the percentages were 70 percent free and 30 percent
reserve, and a handler took in a hundred tons, he would have to set aside in the
reserve pool 30 tons for the account of the Committee and to be held in a
reserve pool, kept from deterioration, until they were bought and released.").

%Tr. 585:14-586:23.
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“Tr. 242:25-243:10; CX 10, 33. See also 7 C.F.R. §§ 989.241, .242,
.243. See also CB at 19-22, citing Tr. 261:19-263:11. As the [Initial] Decision
correctly notes, the RAC "determines for each crop year the percentage of
marketable raisins that handlers can sell to ‘normal’ markets as ‘free tonnage.’
The remaining percentage must be held ‘in reserve’ for up to two years until the
committee allows the handlers to sell the raisins. Producers receive payment for
the reserve raisins after they are sold.” [Initial] Decision at 2.

%In the 1988-89 crop year, [Respondents] failed to hold reserve raisins for
548 days, in the 1989-90 crop year, [Respondents] failed to hold reserves for
626 days, and in the 1990-91 crop year, [Respondents] failed to hold reserves
for 594 days.

4. [Respondents] Should Be Ordered to Pay Assessments.

Section 989.80 of the [Raisin] Order requires handlers to pay certain
assessments to the [RAC].% Based on the tonnage that [Respondents] shipped
to Canada, assessments on [Respondents’] raisins were $557.33 for crop year
1988-89, $594.68 for 1989-90, and $521.29 for 1990-91.¢’ [Respondents] did
not pay these assessments.*

%7 C.F.R. § 989.80 (1994).
6"Tr. 255:8-256:14; 259:10-20; CX 33.

$Tr. 366:20-367:1.

The [ALJ} found that [Respondents] did not violate the assessments
requirement because {their] raisins were not marketable as table raisins.

The raisins Saulsbury sold to the Canadian distillery were, as
noted, off-grade raisins which would have failed to qualify as standard
(Grade A) raisins. Since the Order bases both assessments and
reserves on the raisins being standard raisins, Saulsbury would not
have had to pay assessments or hold any of his failing raisins in
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reserve even if he had had them inspected. Thus, he does not owe
any back assessments for these raisins. "%

#Initial Decision at 14. ("The Order requires that only standard Grade A
raisins be processed for marketing and to be kept in reserve, except that
handlers may return off-grade raisins to the producer for ‘reconditioning’ or
dispose of such raisins through ‘non-normal’ outlets, usually distilleries, or as
feed for animals. A producer may also sell off-grade raisins (after inspection)
directly to a California distillery. Distilleries located in the state are considered
processors subject to the Order. However, if a producer receives and ships off-
grade raisins to an out-of-state distillery, the producer must obtain permission
from RAC. He or she is also then considered to be a handler under the Order
and required to file RAC reports. . . . Assessments, however, are based only
on standard raisins. . . . Off-grade raisins sold to distilleries do not compete
with standard raisins that are sold to consumers.” (Initial Decision at 4-5).)

As discussed above, [Respondents’] raisins were never inspected by USDA, so
there is no reason for presuming that they would have failed inspection or
received any particular grade simply because Saulsbury and Mayes said so.

END OF EXCERPT

For the foregoing reasons, I have concluded that the ALJ’s Order assessing
a civil penalty against Respondents Saulsbury Enterprises and Robert J.
Saulsbury should be affirmed, but that the civil penalty should be increased to
$219,000, i.e., an additional $216,000. I conclude that Respondents must also
pay the assessments for crop years 1988-89, 1989-90, and 1990-91.

Order

Respondents, Robert J. Saulsbury and Saulsbury Enterprises, jointly and
severally, are assessed a civil penalty in the amount of $219,000, and are
ordered to pay to the Raisin Administrative Committee $1,673.30 in assessments
for crop years 1988-89, 1989-90, and 1990-91. Respondents shall send a
certified check or money order in the amount of $219,000, made payable to
"Treasurer of the United States," to Colleen Carroll, Esq., Office of the General
Counsel, Room 2014-South Building, United States Department of Agriculture,
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Washington, DC 20250-1417, and to pay the assessments owed to the RAC,
within 100 days after service of this Order on Respondents.




ANIMAL QUARANTINE AND RELATED LAWS
DEPARTMENTAL DECISIONS

In re: JIM FOBBER and JAMES EDWARD FOBBER, JR.
A.Q. Docket No. 94-19.
Decision and Order filed February 7, 1996.

Civil penalties — Sanction policy — Interstate movement of swine without required certificates
— Interstate movement of cattle — Reliable hearsay — Right to cross-examine — Settlement
agreement.

The Judicial Officer affirmed the decision by Administrative Law Judge Paul Kane (ALJ) assessing
civil penalties of $1,000 against Respondent Jim Fobber for moving swine interstate without the
required certificates, and $500 each against Respondent Jim Fobber and Respondent James Edward
Fobber, Jr., based upon a settlement agreement reached on the record with respect to the interstate
movement of cattle allegedly in violation of the brucellosis regulations. The right to cross-examine
is not denied by a witness’ failure to attend the hearing; witness’ attendance could not be compelled
because the controlling Act does not provide subpoena power. Reliable hearsay is admissible in
administrative proceedings. It is not necessary to show that Respondent Jim Fobber’s actions
resulted in the interstate spread of pseudorabies in order to find that he violated 9 C.F.R. §§ 76.6
and 85.7(c). Settlement agreements reached by parties to litigation should not be upset absent
extraordinary circumstances. The sanction imposed is appropriate, based upon similar sanctions in
similar cases. The sanction is based upon the sanction policy in In re S.S. Farms Linn County.

Glenn R. Nadaner, for Complainant.

Respondents, Pro se.

Initial decision issued by Paul Kane, Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

This case is an administrative proceeding for the assessment of civil
penalties under the Act of February 2, 1903, as amended, (21 U.S.C. §§ 111,
120, 122), for violations of the Act and the regulations issued under the Act,
(9 C.F.R. §§ 76.6, 85.7(c), 78.9(b)(3)), governing the interstate movement of
swine and cattle. Administrative Law Judge Paul Kane (ALJ) filed an Initial
Decision and Order on September 27, 1995, assessing: (1) a civil penalty of
$1,000 against Respondent Jim Fobber for moving swine interstate without a
valid certificate; (2) a civil penalty of $500 against Respondent Jim Fobber
based upon a settlement agreement between Respondent Jim Fobber and
Complainant regarding the alleged violation of 9 C.F.R. § 78.9(b)(3) set forth
in Count III of the Amended Complaint; and (3) a civil penalty of $500 against
Respondent James Edward Fobber, Jr., based upon a settlement agreement
between Respondent James Edward Fobber, Jr., and Complainant regarding the
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alleged violation of 9 C.F.R. § 78.9(b)(3) set forth in Count III of the Amended
Complaint.

On October 23, 1995, Respondent Jim Fobber appealed to the Judicial
Officer, to whom authority to act as final deciding officer in the Department’s
adjudicatory proceedings subject to 5 U.S.C. §§ 556 and 557 has been
delegated. (7 C.E.R. § 2.35.)° On November 30, 1995, Complainant filed a
Response Brief in Opposition to Respondent’s Appeal Petition, and on
December 1, 1995, the case was referred to the Judicial Officer for decision.

Respondent Jim Fobber’s request for oral argument before the Judicial
Ofificer, which the Judicial Officer may grant, refuse, or limit, (7 C.F.R. §
1.145(d)), is refused because the issues are not complex and are controlled by
established precedents, and thus, oral argument would appear to serve no useful
purpose.

Based upon a careful consideration of the record in this case, the Initial
Decision and Order is adopted as the final Decision and Order, with additions
or changes shown by brackets, deletions shown by dots, and minor editorial
changes not specified. Additional conclusions by the Judicial Officer follow the
ALJ’s conclusions.

ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION
(AS MODIFIED)

This matter is before me on the motion for a decision, filed post-hearing
on July 20, 1995, by Complainant’s counsel pursuant to 7 C.F.R. § 1.142(c)(1)
(1995). . . . [Footnotes 1 and 2 omitted.]

*The position of Judicial Officer was established pursuant to the Act of April 4, 1940, (7 U.S.C.
§§ 450c450g); Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5
U.S.C. app. at 1490 (1994); and section 212(a)(1) of the Department of Agriculture Reorganization
Act of 1994, (7 U.S.C. § 6912(a)(1)).
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Counsel’s motion is granted. . . .

Pursuant to statutory authority,’ the Secretary issued the regulations, which
are alleged to have been violated by the Messrs. Fobber.* These regulations,
at the time of the alleged violations were:

[Statutes and Regulations)

§ 76.6 Interstate movement of certain swine not affected with or
exposed to hog cholera.’

(a) Swine not known to be affected with or exposed to hog
cholera may be moved interstate from any point in any nonquarantined
area to a recognized slaughtering establishment for immediate
slaughter, or to an approved livestock market for sale for immediate
slaughter without further restriction under this part.

(b) Swine not known to be affected with or exposed to hog
cholera may be moved interstate from any nonquarantined area for
feeding or breeding purposes as provided in this paragraph (b):

(1) From any approved livestock market to any point other than
a nonapproved livestock market in accordance with Schedule B of §
76.12.

(2) From a farm of origin to any point other than a nonapproved
livestock market in accordance with Schedule C of § 76.12.

(3) From any premises other than a farm of origin or an
approved or nonapproved livestock market to any point other than a
nonapproved livestock market in accordance with Schedule D of §
76.12.

(c) Swine not known to be affected with or exposed to hog
cholera may be moved interstate from any nonquarantined area for
exhibition purposes as provided in paragraph (b) of this section.

21 U.S.C.A. § 111, 120 (West 1972 & Supp. 1995).

“Count II by Mr. Jim Fobber on November 13, 1991, 9 C.F.R. § 76.6 (hog cholera) and
9 C.F.R. § 85.7(c) (pseudorabies), and Count IIl by Mr. James Edward Fobber, Jr., and
Mr. Jim Fobber on August 18, 1993, 9 C.F.R. § 78.9(b)3) (brucellosis).

*9 C.F.R. § 76.6 (1991), which was unamended through November 13, 1991.
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§ 85.7 Interstate movement of swine not vaccinated for
pseudorabies and not known to be infected with or
exposed to pseudorabies.®

Swine not vaccinated for/pseudorabies and not known to be
infected with or exposed to pseudorabies shall only be moved
interstate in accordance with the following provisions:

(c) General movements. Swine not vaccinated for pseudorabies
and not known to be infected with or exposed to pseudorabies may be
moved interstate only if:

(1) The swine are accompanied by a certificate and such
certificate is delivered to the consignee; and

(2) The certificate, in addition to the information described in
§ 85.1, states: (i) The identification required by § 71.19 of this
chapter; and (ii) that each animal to be moved: (A) Was subjected to
an official pseudorabies serologic test within 30 days prior to the
interstate movement and was found negative, the test date and the
name of the laboratory conducting the test; or (B)is part of a
currently recognized qualified pseudorabies negative herd and the date
of the last qualifying test; or, (C) is part of a pseudorabies controlled
vaccinated herd and is one of the off-spring that was subjected to the
official pseudorabies serologic test to achieve or maintain the status of
the herd as a pseudorabies controlled vaccinated herd, and the date of
the last test to maintain said status.

§ 78.9 Cattle from herds not known to be affected.’

Male cattle which are not test eligible and are from herds not
known to be affected may be moved interstate without further
restriction. Female cattle which are not test eligible and are from
herds not known to be affected may be moved interstate only in

%9 C.F.R. § 85.7 (1991), which was unamended through November 13, 1991.

9 C.F.R. § 78.9 (1993), which was unamended through August 18, 1993.
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accordance with § 78.10 of this part and this section. Test-eligible
cattle which are not brucellosis exposed and are from herds not known
to be affected may be moved interstate only in accordance with §
78.10 and as follows:

(b) Class A States/areas. Test-eligible cattle which originate in
Class A States or areas, are not brucellosis exposed, and are from a
herd not known to be affected may be moved interstate from Class A
States or areas only as specified below:

(3) Movement other than in accordance with paragraphs (b)(1)
and (2) of this section. Such cattle may be moved interstate other than
in accordance with paragraphs (b)(1) and (2) of this section only if:

(i) Such cattle originate in a certified brucellosis-free herd and
are accompanied interstate by a certificate which states, in addition to
the items specified in § 78.1, that the cattle originated in a certified
brucellosis-free herd; or

(ii) Such cattle are negative to an official test within 30 days
prior to such interstate movement and are accompanied interstate by
a certificate which states, in addition to the items specified in § 78.1,
the test dates and results of the official tests; or

(iii) Such cattle are moved interstate from a farm of origin
directly to a specifically approved stockyard and are subjected to an
official test upon arrival at the specifically approved stockyard prior
to losing their identity with the farm of origin; or

(iv)  Such cattle are moved interstate from a farm of origin or
returned interstate to a farm of origin in the course of normal ranching
operations, without change of ownership, directly to or from another
premises owned, leased, or rented by the same individual.
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Discussion
The record permits the entry of the following facts:

The mailing address of Respondent Mr. Jim Fobber is _
The mailing address of Respondent Mr. James Edward
. On [or about]

November 13 1991, Mr. Jim Fobber purchased a truckload of hogs from an
auction house in Illinois and arranged for their sale and transport to a

Mr. Moore in Glade Springs, Virginia. . . . Mr. [Jim] Fobber . . . did not
obtain the . . . health [certificates required by 9 C.F.R. § 76.6 and § 85.7(c) for
the interstate movement] of these animals. ... Thereafter, animal health

specialists employed by the Commonwealth of Virginia detected the pseudorabies
virus in Mr. Moore’s herd and his farm was quarantined. . . .

The Complainant asserts that these hogs were delivered to Mr. Moore’s
farm, an allegation which was perceived by Mr. Fobber to be fatal to the truth
and accuracy of the Government’s case. . . . However, this allegation is but
incidental, not reaching the essence of the violations asserted. . . . Whether the
animals were moved to a farm, . . . or whether they were delivered to the flat-
bed truck of Mr. Moore parked along-side the highway, [as asserted by
Respondent Jim Fobber,] the hogs did not go directly to slaughter, a condition
which would have obviated the [need for] ... health certificates. Since
Mr. (Jim] Fobber was apprised by the Amended Complaint of the essential
allegations, the reference in the [Amended] Complaint to farm delivery could not
have prejudiced the presentation of proof in defense of the allegations.
Mr. [Jim] Fobber had notice of the charges against him and he had an
opportunity to reply and to be heard, for he was adequately apprised of the
scope of the controversy and the intent of the complaint issued against him.
Abercrombie, et al. v. Clarke, 920 F.2d 1351, 1360 (7th Cir. 1990)[, cerr.
denied, 502 U.S. 809 (1991)]; L. G. Balfour Co. v. FTC, 442 F.2d 1, 19 (7th
Cir. 1971).

Hog cholera has been long subjected to eradication efforts, revealed, in
part, as follows:

On August 11, 1972, the Secretary of Agriculture declared hog
cholera to be a national emergency. Since that time, each outbreak of
hog cholera has been handled as a disease emergency with the area in
which the outbreak occurred placed under a Federal quarantine until
the infected herd was destroyed and inspection, epidemiological
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investigation and other surveillance measures showed the disease to
have been eliminated.

In view of the present stage of the hog cholera eradication
program, it is deemed advisable to consider the entire United States
as an eradication area. . . .}

These efforts include enforcement of 9 C.F.R. § 76.6 (1991) which was
violated by Mr. Jim Fobber when he moved hogs for delivery to a site other
than a recognized slaughtering establishment or as otherwise provided in the
regulations.

Pseudorabies has also been subjected to eradication efforts. While it has
been known to exist in the United States for more than 150 years,® efforts to
extirpate it by promulgation and enforcement of regulations did not commence
until 197[9]." The regulation which Mr. [Jim] Fobber violated entered
proscriptive law . . . with the following comments:

It is the intent of this regulation that swine entered into the slaughter
market system remain in the system until consigned to a recognized
slaughtering establishment and that they not be diverted for feeding or
breeding purposes.

*40 Fed. Reg. 53,546 (1975).
%44 Fed. Reg. 10,306 (1979).

This disease has been described, (42 Fed. Reg. 27,250 (1977)), by the Department of
Agriculture as follows:

Pseudorabies, also known as Aujeszky’s disease, mad itch, and infectious bulbar
paralysis, is primarily a disease of swine caused by a herpes virus. Occasionally, this
disease also infects other livestock, dogs, cats, and wild animals causing a fatal
encephalomyelitis manifested by intense itching and self mutilation. Swine are believed
to be the chief reservoir of pseudorabies, however. In swine the infection is often
inapparent, except in suckling pigs which usually develop a fatal encephalomyelitis, and
in sows that abort or produce stillborn or mummified fetuses.

There are currently no regulations specifically designed to prevent the interstate
spread of pseudorabies. Because the disease is known to be spreading rapidly and
causes serious losses, representatives of the swine industry have urged that Federal
regulations be placed in effect to prevent further spread of the disease in interstate
commerce.
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Two comments questioned the necessity of having a pseudorabies
regulation without an eradication program. The pseudorabies
regulation is aimed at stopping the interstate spread of pseudorabies
and in itself will not eradicate the disease; however, it is a tool to
slow down and stop the escalating spread of the disease until the
necessary tools for an eradication program are available.

Two comments expressed the opinion that "lightweight hogs" in
slaughter channels should be permitted to go back to farms for further
feeding. Producers who place lightweight hogs in slaughter channels
usually do so because there is something wrong with the hogs.
Usually they are poor "doers” or are "tailenders” from lots of
fattening swine. Furthermore, such hogs in slaughter channels may
be exposed to diseased hogs outside of feeder and breeder channels
where swine are more carefully screened before being admitted for
feeding and breeding purposes. Therefore, this suggestion was
rejected and no provision was added to the regulations to permit
"lightweight swine" in slaughter market channels to return to farms or
feedlots."

Mr. [Jim] Fobber had the obligation to comply with the regulations, for,
even failure to prove intent . . . does not [prevent routine] . . . imposition of
sanctions. Dean Reed, et al., 52 Agric. Dec. 90, 108 (1993), aff’d [sub nom.]
Reed v. USDA, 39 F.3d 1192, 1994 WL 596616 (10th Cir. 1994) (Table).

. . . . [Footnotes 12-14 omitted.}

Findings of Fact and Conclusions

1. Respondent Jim Fobber’s mailing address is_

2. Respondent James Edward Fobber, Jr.’s mailing address is {ENEN

!. !n or a!out !ovem!er l!, 1991, Respondent Jim Fobber moved
approximately 127 swine interstate from Illinois to Glade Springs, Virginia,
without an inspection certificate, as required by 9 C.F.R. § 76.6.

144 Fed. Reg. 10,306, 10,308 (1979).
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4. On or about November 13, 1991, Respondent Jim Fobber moved
approximately 127 swine interstate from Illinois to Glade Springs, Virginia,
without a certificate, as required by 9 C.F.R. § 85.7(c).

5. With neither inspection nor health certificates, the swine described in
Findings of Fact 3 and 4 could only be lawfully delivered to slaughter, which
Respondent Jim Fobber failed to do in violation of 9 C.F.R. § 76.6 and §
85.7(c).

6. Count III of the Amended Complaint states that on or about
August 18, 1993, Respondents Jim Fobber and James Edward Fobber, Jr.,
violated the regulations in 9 C.F.R. § 78.9(b)(3) by moving interstate
approximately nine test-eligible cattle from Tennessee to Kentucky, without the
cattle being accompanied interstate by a valid certificate, as required. At the
hearing, Messrs. Fobber and Complainant settled Count III of the Amended
Complaint, with Respondents agreeing to pay civil penalties of $500 each, but
neither admitting nor denying guilt.]

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER

Respondent Jim Fobber raises three issues on appeal. First, Respondent
Jim Fobber maintains in his Appeal Petition that "I was not allowed to cross-
examine Mr. Chris Moore as he was not at the hearing. Had he been there I
believe he would have admitted to purchasing hogs for slaughter to be delivered
to the packing house and only because of last minute details did his plan change,
making him totally responsible for completed delivery to the packing house as
the hogs were already inside the state of VA." (Respondent’s Appeal Petition,
1 page (Oct. 23, 1995), hereafter "RAP".)

Respondent Jim Fobber was prevented from cross-examining Mr. Moore
solely by Mr. Moore’s failure to attend the hearing. Respondent’s right to
cross-examine under the Administrative Procedure Act, (see 5 U.S.C. § 556(d)),
and the applicable Rules of Practice, (7 C.F.R. § 1.141(g) (1995)), is dependent
upon the appearance of the witness, and, therefore, Respondent’s right to cross-
examine Mr. Moore was not denied or withheld.

The record shows that Respondent Jim Fobber had an opportunity to
conduct cross-examination of all witnesses put forward by the Complainant and
that the Respondent took advantage of that opportunity. Further, the record
clearly demonstrates that Mr. Moore was asked by Complainant to attend, but
chose not to appear. (CX 29; Tr. 29.) Mr. Moore could not be compelled to
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attend because the controlling Act does not provide subpoena power, (21 U.S.C.
§§ 111, 120, 122), and the applicable Rules of Practice allow the ALJ to issue
a subpoena only "as authorized by the statute under which the proceeding is
conducted.” (7 C.F.R. § 1.144(c)(4).) See In re Robert Bellinger, D.V.M., 49
Agric. Dec. 226, 235 (1990).

Complainant introduced two affidavits signed by J. Chris Moore, (CX 2
and CX 30), in which Mr. Moore stated that he never indicated to Respondent
Jim Fobber or Mr. Morrisett (the truck driver employed by Respondent Jim
Fobber to deliver the swine to Mr. Moore) that the hogs were to be moved
directly to slaughter and that Respondent Jim Fobber delivered 127 hogs to
Mr. Moore’s farm on or about November 15, 1991. Mr. Moore’s affidavits
constitute hearsay evidence, but neither the Administrative Procedure Act nor
the applicable Rules of Practice, (7 C.F.R. § 1.130 er seq.), prohibit the
admission of and reliance upon hearsay evidence. Responsible hearsay has long
been admitted in the Department’s administrative proceedings.”> Mr. Moore’s
affidavits are both sworn and are consistent one with the other, even though
Mr. Moore provided one on March §, 1992, (CX 2), and the other on May 17,
1995. (CX 5.)

Further, even if Mr. Moore had attended the hearing and testified in the
manner suggested by Respondent Jim Fobber, resulting in a finding that
Respondent had not moved the swine in question directly to slaughter because
of last minute changes in Mr. Moore’s plans, Respondent Jim Fobber
nevertheless would still have been responsible for the interstate movement in
violation of 9 C.F.R. §§ 76.6 and 85.7(c). As Respondent Jim Fobber stated
in his own affidavit, "[s]ince it was one of my trucks that picked up the hogs in
IL. and delivered them to VA. I am responsible for the movement." (CX 4.)

Second, Respondent Jim Fobber contends that "[t]here was no evidence
presented proving that I introduced pseudorabies into Virginia. The only
statement given concerning such was from Mr. Moore where he states ‘I have
been told by .......... * in exhibit no. 2 page 4 of 4 which is hearsay. There
were no exhibits or proof of any swine slaughtered at any packing house

In re Dane O. Petty, 43 Agric. Dec. 1406, 1466 (1984), aff'd, No. 3-84-2200-R (N.D. Tex.
June 5, 1986); In re De Graaf Dairies, Inc., 41 Agric. Dec. 388, 427 n.39 (1982), aff'd, No.
82-1157 (D.N.J. Jan. 24, 1983), aff'd mem., 725 F.2d 667 (3d Cir. 1983); In re Richard L.
Thornton, 38 Agric. Dec. 1425, 1435 (Remand Order), final decision, 38 Agric. Dec. 1539 (1979);
In re Maine Potato Growers, Inc.., 34 Agric. Dec. 773, 791-92 (1975), aff’d, 540 F.2d 518 (1st Cir.
1976); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1894 (1974), aff'd, 524 F.2d 1255 (5th Cir.
1975).
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showing to have pseudorabies.” (RAP at 1.) Evidence of Respondent Jim
Fobber’s introduction of pseudorabies into Virginia is not relevant to this case,
because the regulations which Respondent Jim Fobber violated'® do not require
proof that Respondent introduced pseudorabies into the Commonwealth of
Virginia.

Finally, Respondent Jim Fobber argues: “[i]n the second paragraph of the
initial decision and order it states: Proof has been made of or admissions
entered to, the allegations of the amended complaint .......... This paragraph
mentions swine and livestock movement and according to my records, a consent
decision (neither admitting nor denying) was entered into by both me and my
son regarding livestock movement which is the only count with my son’s name
onit. He was only driving the vehicle transporting the cattle and picked up the
wrong health certificate by mistake. The correct certificate was faxed
immediately to the officer who proceeded [sic] to test the animals, which by the
way were negative.” (RAP at 1.)

The Respondents and Complainant entered into an agreement on the record
in which Respondents each agreed to pay $500 to settle Count III of the
Amended Complaint. (Tr. 7-8.)"7 The transcript is silent with respect to
whether the Respondents and Complainant reached any agreement regarding
Respondents’ admissions or denials of the violations alleged in Count III of the
Amended Complaint. However, Respondent Jim Fobber in his Appeal Petition,
supra, and the Complainant in Complainant’s Response Brief in Opposition to
Respondent’s Appeal Petition (pp. 15-16) both clearly state that it was the intent
of the parties’ settlement on the record that Respondents neither admitted nor
denied guilt.

Therefore, this Decision and Order modifies the ALJ’s Initial Decision and
Order to eliminate the ALJ’s language that implies, or could be inferred to state,

'“9 C.F.R. §§ 76.6, 85.7(c).

""Respondent Jim Fobber contends in his Appeal Petition, supra, that the parties entered into a
“consent decision.” However, a Consent Decision is specifically described in the Rules of Practice
applicable to this proceeding, (7 C.F.R. § 1.138), and the agreement forged at the hearing to settle
Count III of the Amended Complaint does not satisfy the requirements of 7 C.F.R. § 1.138.
Nonetheless, I will honor this settlement as the parties so intended.



JIM FOBBER and JAMES EDWARD FOBBER, JR. 71
55 Agric. Dec. 60

that Respondents admitted guilt with respect to the violation in Count III of the
Amended Complaint.’®
Complainant requests that an Order be issued stating that:

Respondent Jim Fobber shall make payment of the $1,500.00 in civil
penalties assessed against him within thirty (30) days of the effective
date of the Decision and Order; and

Respondent James Edward Fobber, Jr. shall make payments of
$100.00 each month for five (5) consecutive months. Respondent
James Edward Fobber Jr.’s initial payment will be due within thirty
(30) days from the effective date of the Decision and Order. If
Respondent James Edward Fobber, Jr. is late in making or misses any
payment, then all remaining payments become immediately due and
payable in full. (Complainant’s Response Brief in Opposition to
Respondent’s Appeal Petition at 16.)

The settlement agreement contains no provision that if Respondent James
Edward Fobber, Jr., is late in making, or misses, any payment, then all
remaining payments become immediately due and payable in full. (Tr. 7-8.)
Complainant’s request is denied to the extent it is inconsistent with the
settlement agreement reached by the parties on the record. In the absence of
extraordinary circumstances, it is not in the public interest to upset agreements
reached by parties to litigation. In re Moore Marketing International, Inc., 47
Agric. Dec. 1472, 1477 (1988); In re Nebraska Beef Packers, Inc., 43 Agric.
Dec. 1783, 1803-04 (1984); In re Indiana Slaughtering Co., 35 Agric. Dec.
1822, 1826-27 (1976), aff’d sub nom. Indiana Slaughtering Co. v. Bergland,
No. 76-3949 (E.D. Pa. Aug. 1, 1977). An Order not consistent with
Respondents’ and Complainant’s agreement might upset that agreement. I find
that there are no extraordinary circumstances to warrant an Order that is
inconsistent with the parties’ agreement to settle Count III of the Amended
Complaint.

#Respondent James Edward Fobber, Jr., who did not file an appeal to the Judicial Officer, was
a party to the settlement agreement on the record. (Tr. 7.) The modification, which I have made
to the Initial Decision and Order to eliminate the ALT’s language that implies or could be inferred
to state that the Respondents admitted the allegations in Count III of the Amended Complaint, neither
affects the civil penalty assessed against Respondent James Edward Fobber, Jr., nor does it prejudice
Respondent James Edward Fobber, Jr., in any way.
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Turning to the sanction, the Department’s current sanction policy is set
forth in In re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey
and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803,
1993 WL 128889 (9th Cir. 1993) (not to be cited as precedent under 9th Circuit
Rule 36-3), as follows:

[Tlhe sanction in each case will be determined by examining the
nature of the violations in relation to the remedial purposes of the
regulatory statute involved, along with all relevant circumstances,
always giving appropriate weight to the recommendations of the
administrative officials charged with the responsibility for achieving
the congressional purpose.

The $500 civil penalty agreed to by each Respondent for the cattle
movement is modest, considering the importance of the Cooperative
State/Federal Brucellosis Eradication Program. For a detailed explication of the
continuing fight against brucellosis, see In re Terry Horton, 50 Agric. Dec. 430,
463-64 (1991).

Dr. Thomas A. Dees, Regional Epidemiologist, Southeastern Region,
USDA, Veterinary Services, testified as Complainant’s sanction witness.
Dr. Dees described the Department’s pseudorabies eradication program, and the
nature of the disease, which causes, inter alia, juvenile pig trembling or
neurological disturbances, abortions in sows, and suppression of the immune
system in all swine. It is very contagious, and the USDA’s regulations are
crafted to prevent spread of this serious disease. Dr. Dees testified that the
$1,000 civil penalty requested by Complainant was appropriate, as follows (Tr.
53-54):

[BY MR. NADANER]

Q. Are you aware the Department has requested a civil penalty
of $1,000 for this alleged violation of these regulations?

[BY DR. DEES]
A. Yes, sir.

Q. Based on the evidence presented at this hearing, do you
believe that requested amount is appropriate?
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A. Yes, sir.
Q. Why would that be?

A. Based on the amount of increased hazard that it made to the
particular area where pseudorabies being brought in, the amount of
work having to be done to eradicate the pseudorabies in the particular
area. This would probably be a suitable deterrent.

Moreover, an examination of other cases brought by APHIS for similar
violations reveals that civil penalties similar to those sought by Complainant in
this case have been assessed in the past. See, e.g., In re Paul Katoa, 52 Agric.
Dec. 1402 (1993) ($500); In re Gene Hill (Decision as to Les Zedric), 52 Agric.
Dec. 1382 (1993) ($500); In re Jacky W. Renew (Decision as to David L. Hall),
52 Agric. Dec. 415 (1993) ($1,500); In re Jacky W. Renew (Decision as to
Jacky W. Renew), 52 Agric. Dec. 400 (1992) ($1,500); In re Lewis L. Johnson,
50 Agric. Dec. 1670 (1991) ($1,000); In re Gary Hoffman, 44 Agric. Dec. 2709
(1985) ($500); In re Charles Baas, 44 Agric. Dec. 1163 (1985) ($600).

For the foregoing reasons, the following Order should be issued.

Order

Respondent Jim Fobber is assessed a civil penalty of $1,500 to be paid
within 30 days after service of this Order on Respondent Jim Fobber.

Respondent James Edward Fobber, Jr., is assessed a civil penalty of $500
to be paid in five consecutive monthly installments of $100 each beginning 30
days after service of this Order on Respondent James Edward Fobber, Jr.

Respondents Jim Fobber and James Edward Fobber, Jr., shall make
payment in accordance with this Order by sending certified checks or money
orders payable to the "Treasurer of the United States” to:

U.S. Department of Agriculture
APHIS Field Servicing Office
Accounting Section

P.O. Box 3334

Minneapolis, Minnesota 55403

The certified checks or money orders should include the docket number of this
proceeding: A.Q. Docket No. 94-19.
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In re: JIM FOBBER and JAMES EDWARD FOBBER, JR.

A.Q. Docket No. 94-19.

Order Denying Respondent Jim Fobber’s Petition for Reconsideration filed
May 21, 1996.

Petition for Reconsideration — Interstate movement of swine without required certificates —
Settlement agreement.

The Judicial Officer denied Respondent Jim Fobber's late-filed Petition to Reconsider. Respondent
Jim Fobber's purported intention, when he purchased swine, to move the swine directly to slaughter
does not relieve him of liability for violating 9 C.F.R. §§ 76.6 and 85.7(c) when Respondent did
not in fact move the swine directly to slaughter. It is not necessary to show that the swine were
infected with a disease in order to find that Respondent Jim Fobber violated 9 C.F.R. §§ 76.6 and
85.7(c). The record contains sufficient evidence to infer that the swine were not vaccinated for
pseudorabies. Settlement agreements reached by parties to litigation should not be upset absent
extraordinary circumstances.

Susan C. Golabek, for Complainant.

Respondents, Pro se.

Initial decision issued by Paul Kane, Administrative Law Judge.
Order issued by William G. Jenson, Judicial Officer.

On February 28, 1996, Jim Fobber (hereinafter Respondent) filed a Petition
to Reconsider (hereinafter RPR) the Decision and Order filed in this case on
February 7, 1996, and served on Respondent on February 16, 1996.
Complainant was served with Respondent’s Petition to Reconsider and
Complainant filed Complainant’s Reply in Opposition to Respondent’s Petition
to Reconsider the Decision of the Judicial Officer on May 9, 1996. The case
was referred to the Judicial Officer for reconsideration on May 13, 1996.

Respondent’s Petition to Reconsider was filed 12 days after service of the
Judicial Officer’s Decision and Order on Respondent. The Rules of Practice
applicable to this proceeding, (7 C.F.R. §§ 1.130-.151), provide that a "petition
. . . to reconsider the decision of the Judicial Officer shall be filed within 10
days after the date of service of such decision upon the party filing the petition.”
(7 C.F.R. § 1.146(a)(3).) Accordingly, Respondent’s Petition to Reconsider,
which was filed 12 days after service of the Decision and Order on Respondent,
is denied. Moreover, even if Respondent’s Petition to Reconsider had been filed
timely, it would have been denied on the merits.

Respondent raises three issues in his Petition to Reconsider. First,
Respondent contends that:
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The swine were bought to go directly to slaughter, as was proof given
in a sworn affidavit from Mr. Lawrence Parks of Parks Livestock,
Inc., where the swine were purchased. (CX 8.) Testimony was given
at the hearing at Ft. Smith, Arkansas, from Mr. Hash that there
{were] 2 slau[gh]terhouses near Glade Springs, Virginia[,] but they are
no longer in operation. (Tr. 96-98{.])

RPR, p 1. ]

Respondent moved approximately 127 swine interstate from Iilinois to
Glade Springs, Virginia, without an inspection certificate, as required by
9 C.F.R. § 76.6, and without a certificate, as required by 9 C.F.R. § 85.7(c).
(Decision and Order, p. 9.) Respondent’s contention that he did not violate 9
C.F.R. §§ 76.6 and 85.7(c) because, at the time Respondent purchased the
swine, he intended to move the swine interstate directly to slaughter was raised
by Respondent in his appeal to the Judicial Officer and rejected. If the swine
in question had been moved directly to slaughter, the certificates in question
would not have been required. However, as Respondent admits, despite his
purported intent when he purchased the swine, he did not in fact move the swine
directly to slaughter. As fully discussed in the Decision and Order issued
herein, Respondent’s purported intention at the time he purchased the swine is
not relevant. Respondent’s interstate movement of swine without the required
certificates was in violation of 9 C.F.R. §§ 76.6 and 85.7(c).

Second, Respondent contends that:

Again, there was no proof that any of the swine from Illinois had
pseudorabies or any other disease or for that matter had not been
vaccinated for such diseases.

RPR, p. 1.

Respondent violated 9 C.F.R § 76.6, which applies to swine that are not
known to be affected with or exposed to hog cholera, and 9 C.F.R. §
85.7(c)(2), which applies to swine that are not known to be infected with or
exposed to pseudorabies. Complainant was not required to prove that the swine
Respondent moved interstate "had pseudorabies or any other disease" in order
to prove that Respondent violated 9 C.F.R. §§ 76.6 and 85.7(c).

Moreover, the vaccination of the swine in question is not relevant to the
violation of 9 C.F.R. § 76.6. However, 9 C.F.R. § 85.7(c) only applies to
swine that are not vaccinated for pseudorabies and not known to be infected with
or exposed to pseudorabies. Respondent’s position throughout this proceeding
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has been that he was not required to obtain the certificates required by 9 C.F.R.
§§ 76.6 and 85.7(c) because, when he purchased the swine, he purportedly
intended to move the swine directly to slaughter, and the swine purportedly were
not infected with any disease. Respondent had an opportunity to present
evidence that the swine were in fact vaccinated for pseudorabies, and, therefore,
not required to be accompanied interstate by the certificates described in 9
C.F.R. §§ 76.6 and 85.7(c), but Respondent chose not to do so. Instead,
Respondent in his late-filed Petition to Reconsider raises the specter of the
vaccination status of the swine in question for the first time. Respondent’s
Petition to Reconsider is not accompanied with proof that the swine in question
were vaccinated for pseudorabies, nor does Respondent even contend in his
Petition to Reconsider that the swine in question were in fact vaccinated for
pseudorabies. Instead, Respondent merely states that "there was no proof that
any of the swine from Illinois . . . had not been vaccinated for [pseudorabies or
any other] diseases.” (RPR, p. 1.)

Swine that have been vaccinated for pseudorabies are easily identified.
Official vaccinates [for pseudorabies] are defined as:

Any swine which have been: (1) Vaccinated with an official
pseudorabies vaccine by an accredited veterinarian or a State or
Federal veterinarian in accordance with recommendations on the
vaccine label and the laws and regulations of the State in which the
swine are vaccinated; (2) identified by a numbered pink eartag
approved by the State in which such swine are vaccinated; [Footnote
omitted] and (3) reported as official vaccinates at the time of
vaccination to the State animal health official.

9 C.F.R. §85.1.

None of the witnesses that testified described the swine in question as
official vaccinates or described the swine as being identified with pink eartags;
none of the documents introduced into evidence which contain a description of
the swine in question indicate that the swine were official vaccinates or identified
with pink eartags, (CX 1, 7); and none of the affidavits introduced into evidence
describe the swine in question as official vaccinates or identified with pink
eartags, (CX 2, 4, 8, 30). Moreover, the record clearly establishes that the
swine in question were not accompanied interstate by the certificates required
by 9 C.F.R. §§ 76.6 and 85.7(c) because Respondent purportedly intended to
move the swine interstate directly to slaughter, (CX 4, 8); not because of the
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vaccination status of the swine in question. I therefore infer that the swine in
question were not vaccinated for pseudorabies.
Third, Respondent contents that:

Doctor Duckworth of Greenville, Tennessee[,] in his sworn
affidavit states that I have been his client for 10 years, proving that I
do obtain health permits for interstate movement of livestock, (CX
19). Because of a simple oversight, [iJt will cost me $1[,]000.00.
The cattle in question there were to go to a feeding facilitie (sic) to be
fed for slaughter and were never intended to be unloaded at any place
in Kentucky. (Emphasis in original.)

RPR, p. 1.

Count I of the Amended Compliant filed herein alleges that "[o]n or about
August 18, 1993, [R]espondent James Edward Fobber, Jr., and [R]espondent
Jim Fobber, d/b/a Meade Feeders and/or Meade Cattle Company, violated 9
C.E.R. [§] 78.9(b)(3) . . . by moving interstate approximately 9 test-eligible
cattle from Tennessee to Kentucky, without the cattle being accompanied
interstate by a valid certificate, as required.” Respondents and Complainant
entered into an agreement on the record in which Respondents each agreed to
pay $500 to settle Count III of the Amended Complaint. (Tr. 7-8.)

Voluntary settlement agreements reached by parties to litigation should be
enforced in the absence of extraordinary circumstances. In re Moore Marketing
International, Inc., 47 Agric. Dec. 1472, 1477 (1988); In re Nebraska Beef
Packers, Inc., 43 Agric. Dec. 1783, 1803-04 (1984); In re Indiana Slaughtering
Co., 35 Agric. Dec. 1822, 1826-27 (1976), aff'd sub nom. Indiana Slaughtering
Co. v. Bergland, No. 76-3949 (E.D. Pa. Aug. 1, 1977). Respondent has failed
to demonstrate any extraordinary circumstances which would warrant setting
aside the settlement agreement that Respondent voluntarily reached with
Complainant regarding Count III of the Amended Compliant filed herein.

For the foregoing reasons, the following Order should be issued.

Order

Respondent’s Petition to Reconsider is denied.
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In re: OW DUK KWON, d/b/a KWANG DONG CHINESE HERBS
ENTERPRISE, INC., AND KENNEY TRANSPORT, INC.

A.Q. Docket No. 95-41.

Order Denying Late Appeal as to Ow Duk Kwon, d/b/a Kwang Dong
Chinese Herbs Enterprise, Inc., filed June 6, 1996.

Default — Late appeal — Failure to file answer — Service by certified mail — Civil penalty —
Importation of deer antlers in velvet into United States.

The Judicial Officer denied Respondent Ow Duk Kwon, d/b/a Kwang Dong Chinese Herbs
Enterprise, Inc.’s, late-filed appeal. The Judicial Officer has no jurisdiction to consider
Respondent’s appeal filed after Chief Administrative Law Judge Victor W. Palmer’s Default
Decision and Order became final. Even if Respondent’s appeal had been timely filed, it would have
been denied based upon Respondent’s failure to file an Answer which, under the Rules of Practice,
(7 C.F.R. § 1.136(c)), constitutes an admission of the allegations in the Complaint. Respondent's
assertions regarding the length of time he has been in business, a license obtained from another
federal agency, and his belief that he has a good defense are not relevant. Respondent’s contention
that he was not aware of the proceeding until after the Default Decision and Order became final and
effective is not supported by the record. Actual notice is required neither under the Rules of
Practice, which provide for service by certified mail, nor under the Due Process Clause, which only
requires that notice be sent in a manner reasonably calculated to apprise Respondent of the pendency
of the action and afford him an opportunity to present objections. Respondent’s contention that he
relied upon his custom broker to handle the proceeding is not supported by the record. Neither 21
U.S.C. § 111 por 9 C.F.R. § 95.12 limit responsibility for compliance with 9 C.F.R. § 95.12 to
custom brokers, and Respondent’s reliance on a custom broker to assist with importation and to
handle and treat products in accordance with 9 C.F.R. § 95.12 does not relieve Respondent of
responsibility for compliance with 9 C.F.R. § 95.12.

Darlene M. Bolinger, for Complainant.

Herbert J. Silver, New York, New York, for Respondent Ow Duk Kwon, d/b/a Kwang Dong
Chinese Herbs Enterprise, Inc.

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge.

Order issued by William G. Jenson, Judicial Officer.

This case is an administrative proceeding for the assessment of civil
penalties under section 3 of the Act of February 2, 1903, as amended,
(21 U.S.C. § 122) (hereinafter the Act), for violations of a regulation governing
the importation of bones, horns, and hooves, (9 C.F.R. § 95.12), issued under
section 2 of the Act, (21 U.S.C. § 111). The proceeding was instituted pursuant
to the Rules of Practice Governing Formal Adjudicatory Administrative
Proceedings Instituted By the Secretary, (7 C.F.R. §§ 1.130-.151) (hereinafter
the Rules of Practice), by a Complaint filed by the Administrator of the Animal
and Plant Health Inspection Service on July 28, 1995. The Complaint and a
copy of the Rules of Practice were served by certified mail on Ow Duk Kwon,
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d/b/a Kwang Dong Chinese Herbs Enterprise, Inc. (hereinafter Respondent), on
August 7, 1995, in accordance with 7 C.F.R. § 1.147(c). Respondent was
informed in the Complaint and an accompanying letter from the Office of the
Hearing Clerk that, under the Rules of Practice, he had 20 days from the date
of service of the Complaint within which to file an Answer and that failure to
file an Answer within 20 days constitutes an admission of the allegations in the
Complaint and a waiver of the right to a hearing.

Respondent failed to file an Answer within 20 days as provided in 7 C.F.R.
§ 1.136(a). On November 21, 1995, in accordance with 7 C.F.R. § 1.139,
Complainant filed a Motion for Adoption of a Proposed Default Decision and
Order as to Ow Duk Kwon, d/b/a Kwang Dong Chinese Herbs Enterprise, Inc.
(hereinafter Motion for Proposed Default Decision), and a Proposed Default
Decision as to Ow Duk Kwon, d/b/a Kwang Dong Chinese Herbs Enterprise,
Inc. (hereinafter Proposed Default Decision), based upon Respondent’s failure
to file an Answer within the time prescribed in 7 C.F.R. § 1.136(a). The
Motion for Proposed Default Decision and the Proposed Default Decision were
served on Respondent by certified mail on December 5, 1995. An
accompanying letter from the Office of the Hearing Clerk informed Respondent
that, under the Rules of Practice, he had 20 days from the date of service of
Complainant’s Motion for Proposed Default Decision and Proposed Default
Decision in which to file objections. Respondent failed to file objections to the
Complainant’s Motion for Proposed Default Decision or the Proposed Default
Decision within 20 days, as provided in 7 C.F.R. § 1.139, and, on December
27, 1995, Chief Administrative Law Judge Victor W. Palmer (hereinafter Chief
ALJ) filed a Default Decision and Order as to Ow Duk Kwon, d/b/a Kwang
Dong Chinese Herbs Enterprise, Inc. (hereinafter Default Decision), in which
the Chief ALJ found that, on or about February 6, 1992, and May 22, 1992,
Respondent imported deer antlers in velvet in violationof 9 C.F.R. § 95.12 and
assessed a civil penalty of $2,000 against Respondent.

The Default Decision served on Respondent on February 6, 1996, provides,
in pertinent part, that:

This order shall have the same force and effect as if entered after
a full hearing and shall be final and effective thirty five (35) days after
service of this Decision and Order upon respondent Ow Duk Kwon,
d/b/a Kwang Dong Chinese Herbs Enterprise, Inc., unless there is an
appeal to the Judicial Officer pursuant to section 1.145 of the Rules
of Practice applicable to this proceeding (7 C.F.R. § 1.145).
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Default Decision, p. 4.

A letter from the Office of the Hearing Clerk accompanying the Default

Decision informed Respondent that:

Letter from Fe Angeles, Acting Hearing Clerk, to Ow Duk Kwon, d/b/a Kwang

Enclosed is a copy of the Default Decision and Order as to Ow Duk
Kwon d/b/a Kwang Dong Chinese Herbs Enterprise, Inc., issued in
this proceeding by Chief Administrative Law Judge, Victor W. Palmer
on December 27, 1995.

Each party has thirty (30) days from the service of this decision and
order in which to file an appeal to the Department’s Judicial Officer.

If no appeal is filed the Decision and Order shall become binding and
effective as to each party thirty-five (35) days after its service.
However, no decision or order is final for purposes of judicial review
except a final order issued by the Secretary or the Judicial Officer
pursuant to an appeal.

In the event you elect to file an appeal, an original and three copies
are required. You are also instructed to consult Section 1.145 of the
Uniform Rules of Practice (7 C.F.R. Section 1.145) for the procedure
for filing an appeal.

Dong Chinese Herbs, dated December 28, 1995.

The Rules of Practice provide that:
§ 1.145 Appeal to Judicial Officer.

() Filing of petition. Within 30 days after receiving service of
the Judge’s decision, a party who disagrees with the decision, or any
part thereof, or any ruling by the Judge or any alleged deprivation of
rights, may appeal such decision to the Judicial Officer by filing an
appeal petition with the Hearing Clerk. . . .

7 C.F.R. § 1.145(2).

The Default Decision was served on Complainant on January 3, 1996, and

served by certified mail on Respondent on February 6, 1996.

Neither

Complainant nor Respondent filed an appeal with the Hearing Clerk within the
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required time, and on March 15, 1996, the Office of the Hearing Clerk issued
a Notice of Effective Date of Default Decision and Order as to Ow Duk Kwon,
d/b/a Kwang Dong Chinese Herbs Enterprise, Inc. (hereinafter Notice of
Effective Date of Default Decision), which was served on Respondent on March
26, 1996.

Mr. Herbert J. Silver, Esq., sent the Hearing Clerk a letter dated March
29, 1996, stating that the law firm of Abraham & Silver had been retained by
Respondent as counsel in this proceeding and requesting a copy of the Default
Decision. Respondent then filed a Request to Reopen on April 16, 1996, in
which Respondent stated:

Please be advised that we [,Abraham and Silver,] have been
retained by Ow Duk Kwon, d/b/a Kwang Dong Chinese Herbs,
Enterprise, Inc.

Our client has brought to our attention a default decision and
order which was entered on December 27, 1995. My client did not
become aware of this default having been entered against him until he
received a copy of a notice of such default dated March 15, 1996.

My client had relied upon [his] custom broker, Kenny [sic]
Transport Inc., to take care of this matter. In addition, [Ow Duk
Kwon, d/b/a Kwang Dong Chinese Herbs, Enterprise, Inc.,]
completely relied upon [his] custom broker in connection with the
importation of herbs and other products from countries outside the
United States.

The violation which [he is] charged with was the result of [his]
reliance upon [his] custom broker.

Our client has been in business for more than 14 years without
any violation or blemish attached to [him] whatsoever.

We therefore request that this matter be reopened and resultantly
that the penalty assessed against our client be reduced from $2,000.00
to $1,000.00.

Respondent’s Request to Reopen.
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Complainant filed Complainant’s Opposition to Respondent’s Request to
Reopen on April 25, 1996. On April 29, 1996, Respondent appealed to the
Judicial Officer to whom authority to act as final deciding officer in the
Department’s adjudicatory proceedings subject to 5 U.S.C. §§ 556 and 557 has
been delegated. (7 C.F.R. § 2.35.)

Respondent’s Appeal of Default Decision and Order as to Respondent Ow
Duk Kwon, d/b/a Kwang Dong Chinese Herbs Enterprise, Inc. (hereinafter
Respondent’s Appeal Petition), in pertinent part, states:

That respondent has been in the business of importing and
exporting herbal medicines and other medicinal remedies primarily to
be used in Asian communities, including the importation of deer
antlers since 1980.

That respondent during this period of time has been duly licensed
and authorized by the United States Fish and Wildlife Commission
[sic] to import "deer antlers in velvet".

That the order and decision of this Court was obtained upon
default inasmuch as respondent was unaware that this proceeding was
pending and relied upon its custom broker, Kenney Transport, Inc.,
to handle such matters.

That respondent believes it has a good and meritorious defense
and as such respectfully requests that the decision and order be
vacated so as to enable respondent to submit to the Administrative
Judge facts which would support its position that the violation issued
by the Department of Agriculture was improper.

Respondent’s Appeal Petition, pp. 1-2.

On May 17, 1996, Complainant filed Complainant’s Response to
Respondent’s Appeal Petition, and on May 22, 1996, the case was referred to
the Judicial Officer for decision.

'"The position of the Judicial Officer was established pursuant to the Act of April 4, 1940, (7
U.S.C. §§ 450c-450g); Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted
in 5 U.S.C. app. at 1490 (1994); and section 212(a)(1) of the Department of Agriculture
Reorganization Act of 1994, (7 U.S.C. § 6912(a)(1)).
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For the reasons set forth below, Respondent’s Request to Reopen? and
Respondent’s Appeal Petition must be rejected as untimely. However, even if
I had jurisdiction to consider Respondent’s filings, which I do not, Respondent
states no facts or information upon which relief could be granted.

Neither Respondent’s Request to Reopen, filed April 16, 1996, nor
Respondent’s Appeal Petition, filed April 29, 1996, was filed within 35 days
after service of the Default Decision on Respondent which occurred on
February 6, 1996. In accordance with 7 C.F.R. § 1.139, the Default Decision
became final 35 days after service on Respondent, viz., on March 12, 1996, and
the Judicial Officer therefore no longer has jurisdiction to consider Respondent’s
appeal. It has continuously and consistently been held under the Rules of
Practice that the Judicial Officer has no jurisdiction to hear an appeal that is
filed after the Initial Decision and Order becomes final. In re New York Primate
Center, Inc., 53 Agric. Dec. 529, 530 (1994) (Respondents’ appeal, filed 2 days
after the Initial Decision and Order became final, dismissed); In re K. Lester,
52 Agric. Dec. 332 (1993) (Respondent’s appeal, filed 14 days after the Initial
Decision and Order became final and effective, dismissed); In re Amril L.
Carrington, 52 Agric. Dec. 331 (1993) (Respondent’s appeal, filed 7 days after
the Initial Decision and Order became final and effective, dismissed); In re
Teofilo Benicta, 52 Agric. Dec. 321 (1993) (Respondent’s appeal, filed 6 days
after the Initial Decision and Order became final and effective, dismissed); In
re Newark Produce Distributors, Inc., 51 Agric. Dec. 955 (1992) (Respondent’s
appeal, filed after the Initial Decision and Order became final and effective,
dismissed); In re Laura May Kurjan, 51 Agric. Dec. 438 (1992) (Respondent’s
appeal, filed after the Initial Decision and Order became final, dismissed); In re
Mary Fran Hamilton, 45 Agric. Dec. 2395 (1986) (Respondent’s appeal, filed
with the Hearing Clerk on the day the Initial Decision and Order had become
final and effective, dismissed); In re Bushelle Cattle Co., 45 Agric. Dec. 1131
(1986) (Respondent’s appeal, filed 2 days after the Initial Decision and Order
became final and effective, dismissed); In re William T. Powell, 44 Agric. Dec.
1220 (1985) (it has consistently been held that, under the Rules of Practice, the
Judicial Officer has no jurisdiction to hear an appeal after the Initial Decision
and Order becomes final); In re Veg-Pro Distributors, 42 Agric. Dec. 1173

In the last paragraph of his April 16, 1996, filing, Respondent requests that the matter be
reopened. While the Rules of Practice provide for petitions for reopening the hearing to take further
evidence, (7 C.F.R. § 1.146(a)), there was no hearing in the instant proceeding. Therefore, I am
treating Respondent’s April 16, 1996, filing as an Appeal to the Judicial Officer.
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(1983) (Respondent’s appeal, filed 1 day after Default Decision and Order
became final, denied); In re Samuel Simon Petro, 42 Agric. Dec. 921 (1983)
(Judicial Officer has no jurisdiction to hear an appeal that is filed after the Initial
Decision and Order becomes final and effective); In re Charles Brink, 41 Agric.
Dec. 2146 (1982) (Judicial Officer has no jurisdiction to consider Respondent’s
appeal dated before the Initial Decision and Order became final, but not filed
until 4 days after the Initial Decision and Order became final and effective),
reconsideration denied, 41 Agric. Dec. 2147 (1982); In re Mel’s Produce, Inc.,
40 Agric. Dec. 792 (1981) (since Respondent’s petition for reconsideration was
not filed within 35 days after service of the default decision, the default decision
became final and neither the ALJ nor the Judicial Officer has jurisdiction to
consider Respondent’s petition); In re Animal Research Center of Massachusetts,
Inc., 38 Agric. Dec. 379 (1978) (failure to file an appeal before the effective
date of the Initial Decision is jurisdictional); In re Willie Cook, 39 Agric. Dec.
116 (1978) (it is the consistent policy of this Department not to consider appeals
filed more than 35 days after service of the Initial Decision).

The Department’s construction of the Rules of Practice is, in this respect,
consistent with the construction of the Federal Rules of Appellate Procedure.
Rule 4(a)(1) of the Federal Rules of Appellate Procedure provides, in pertinent
part, that:

Rule 4. Appeal as of Right—When Taken
(a) Appeal in a Civil Case.—

(1) ... [IJnacivil case in which an appeal is permitted by law
as of right from a district court to a court of appeals the notice of
appeal required by Rule 3 must be filed with the clerk of the district
court within 30 days after the date of entry of the judgment or order
appealed from; but if the United States or an officer or agency thereof
is a party, the notice of appeal may be filed by any party within 60
days after such entry. . . .

As stated in Eaton v. Jamrog, 984 F.2d 760, 762 (6th Cir. 1993):

We have repeatedly held that compliance with Rule 4(a)(1) is a
mandatory and jurisdictional prerequisite which this court may neither
waive nor extend. See, e.g., Baker v. Raulie, 879 F.2d 1396, 1398
(6th Cir. 1989) (per curiam); Myers v. Ace Hardware, Inc., 777 F.2d
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1099, 1102 (6th Cir. 1985). So strictly has this rule been applied,
that even a notice of appeal filed five minutes late has been deemed
untimely. Baker, 879 F.2d at 1398. . . .

Accord Bundinich v. Becton Dickinson & Co., 486 U.S. 196, 203 (1988) (since
the court of appeals properly held Petitioner’s notice of appeal from the decision
on the merits to be untimely filed, and since the time of an appeal is mandatory
and jurisdictional, the court of appeals was without jurisdiction to review the
decision on the merits); Browder v. Director, Dep’t of Corr. of Illlinois, 434
U.S. 257, 264, rehearing denied, 434 U.S. 1089 (1978) (under Fed. R. App.
P. 4(a) and 28 U.S.C. § 2107, a notice of appeal in a civil case must be filed
within 30 days of entry of the judgment or order from which the appeal is taken;
this 30-day time limit is mandatory and jurisdictional); Martinez v. Hoke, 38
F.3d 655, 656 (2d Cir. 1994) (under the Federal Rules of Appellate Procedure,
the time for filing an appeal is mandatory and jurisdictional and the court of
appeals has no authority to extend time for filing); Price v. Seydel, 961 F.2d
1470, 1473 (Sth Cir. 1992) (filing of notice of appeal within the 30-day period
specified in Fed. R. App. P. 4(a)(1) is mandatory and jurisdictional, and unless
appellant’s notice is timely, the appeal must be dismissed); In re Eichelberger,
943 F.2d 536, 540 (5th Cir. 1991) (Rule 4(a) of the Federal Rules of Appellate
Procedure requires that a notice of appeal be filed with the clerk of the district
court within 30 days after entry of the judgment; Rule 4(a)’s provisions are
mandatory and jurisdictional); Washington v. Bumgarner, 882 F.2d 899, 900
(4th Cir. 1989), cert. denied, 493 U.S. 1060 (1990) (the time limit in Fed. R.
App. P. 4(a)(1) is mandatory and jurisdictional; failure to comply with Rule 4(a)
requires dismissal of the appeal and the fact that appellant is incarcerated and
proceeding pro se does not change the clear language of the Rule).

The Rules of Practice do not provide for an extension of time (for good
cause or excusable neglect) for filing a notice of appeal after the Initial Decision
and Order has become final. Under the Federal Rules of Appellate Procedure,
the "district court, upon a showing of excusable neglect or good cause, may
extend the time for filing a notice of appeal upon a motion filed not later than
30 days after the expiration of the time" otherwise provided in the rules for the
filing of an appeal. (Rule 4(a)(5).) The absence of such a rule in the Rules of
Practice emphasizes that no such jurisdiction has been granted to the Judicial
Officer to extend the time for filing an appeal after the Initial Decision has
become final.

Moreover, the jurisdictional bar under the Rules of Practice which
precludes the Judicial Officer from hearing an appeal that is filed after the Initial
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Decision becomes final is consistent with the judicial construction of the
Administrative Orders Review Act ("Hobbs Act"). As stated in Illinois Cent.
Gulf R.R. v. ICC, 720 F.2d 958, 960 (7th Cir. 1983) (footnote omitted):

The Administrative Orders Review Act ("Hobbs Act") requires
a petition to review a final order of an administrative agency to be
brought within sixty days of the entry of the order. 28 U.S.C. § 2344
(1976). This sixty-day time limit is jurisdictional in nature and may
not be enlarged by the courts. Natural Resources Defense Council v.
Nuclear Regulatory Commission, 666 F.2d 595, 602 (D.C. Cir. 1981).
The purpose of the time limit is to impart finality into the
administrative process, thereby conserving administrative resources
and protecting the reliance interests of those who might conform their
conduct to the administrative regulations. Id. at 602.

Accord Jem Broadcasting Co. v. FCC, 22 F.3d 320, 324-26 (D.C. Cir. 1994)
(the court’s baseline standard long has been that statutory limitations on petitions
for review are jurisdictional in nature and appellant’s petition filed after the 60-
day limitation in the Hobbs Act will not be entertained); Friends of Sierra R.R.
v. ICC, 881 F.2d 663, 666 (9th Cir. 1989), cert. denied sub nom. Tuolumne
Park & Recreation Dist. v. ICC, 493 U.S. 1093 (1990) (the time limit in
28 U.S.C. § 2344 is jurisdictional).

Accordingly, Respondent’s appeal must bz denied, since it is too late for
the matter to be further considered. Moreover, the matter should not be
considered by a reviewing court since, under the Rules of Practice, "no decision
shall be final for purposes of judicial review except a final decision of the
Judicial Officer upon appeal." (7 C.F.R. § 1.142(c)(4).)

Even if Respondent’s appeal had been timely filed, it would have been
denied based upon Respondent’s failure to file an Answer. Under the Rules of
Practice, Respondent’s failure to file an Answer with the Hearing Clerk within
20 days after service of the Complaint constitutes an admission of the allegations
in the Complaint and a waiver of hearing. Specifically, the Rules of Practice
provide:

§ 1.136 Answer.

(a) Filing and service. Within 20 days after the service of the
complaint . . . the respondent shall file with the Hearing Clerk an
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answer signed by the respondent or the attorney of record in the
proceeding. . . .

(b) Contents. The answer shall:

(1) Clearly admit, deny, or explain each of the allegations of the
Complaint and shall clearly set forth any defense asserted by the
respondent; or

(2) State that the respondent admits all the facts alleged in the
complaint; or

(3) State that the respondent admits the jurisdictional allegations
of the complaint and neither admits nor denies the remaining
allegations and consents to the issuance of an order without further
procedure.

(c) Defaulr. Failure to file an answer within the time provided
under § 1.136(a) shall be deemed, for purposes of the proceeding, an
admission of the allegations in the Complaint, and failure to deny or
otherwise respond to an allegation of the Complaint shall be deemed,
for purposes of the proceeding, an admission of said allegation, unless
the parties have agreed to a consent decision pursuant to § 1.138.

7 C.F.R. § 1.136(a)-(c).

§ 1.139 Procedure upon failure to file an answer or admission of
facts.

The failure to file an answer, or the admission by the answer of
all the material allegations of fact contained in the complaint, shail
constitute a waiver of hearing. Upon such admission or failure to file,
complainant shall file a proposed decision, along with a motion for the
adoption thereof, both of which shall be served upon the respondent
by the Hearing Clerk. Within 20 days after service of such motion
and proposed decision, the respondent may file with the Hearing Clerk
objections thereto. If the Judge finds that meritorious objections have
been filed, complainant’s Motion shall be denied with supporting
reasons. If meritorious objections are not filed, the Judge shall issue
a decision without further procedure or hearing. . . .

7 C.F.R. § 1.139.

§ 1.141 Procedure for Hearing.
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(a) Request for Hearing. Any party may request a hearing on
the facts by including such request in the complaint or answer, or by
a separate request, in writing, filed with the Hearing Clerk within the
time in which an answer may be filed. Failure to request a hearing
within the time allowed for the filing of the answer shall constitute a
waiver of such hearing. . . .

7 C.F.R. § 1.141(a).

The Complaint served on Respondent on August 7, 1995, states:
The respondents shall have twenty (20) days after service of this
complaint in which to file an answer with the Hearing Clerk, United
States Department of Agriculture, Room 1081, Washington, D.C.
20250-9200, in accordance with the applicable Rules of Practice (9
C.F.R. §70.1 and 7 C.F.R. § 1.136). Failure to deny or otherwise
respond to any allegations in this complaint shall constitute an
admission of such allegations. Failure to file an answer within the
prescribed time shall constitute an admission of the allegations in this
complaint and a waiver of hearing.

Complaint, p. 2.

The Complaint clearly informs Respondent of the consequences of failure
to file an Answer. Moreover, a letter from the Office of the Hearing Clerk
serving a copy of the Complaint on Respondent expressly advised Respondent
of the effect of failure to file an answer or deny any allegation in the complaint.
The letter, in pertinent part, states:



OW DUK KWON, et al. 89
55 Agric. Dec. 78

Most importantly, you have 20 days from the receipt of this letter to
file with the Hearing Clerk an original and three copies of your
written and signed answer to the complaint. It is necessary that your
answer set forth any defense you wish to assert, and to specifically
admit, deny or explain each allegation of the complaint. Your answer
may include a request for an oral hearing. Failure to file an answer
or filing an answer which does not deny the material allegations of the
complaint, shall constitute an admission of those allegations and a
waiver of your right to an oral hearing. (Emphasis in the original.)

Letter from Fe Angeles, Acting Hearing Clerk, to Ow Duk Kwon, d/b/a Kwang
Dong Chinese Herbs, and Kenney Transport, Inc., dated July 31, 1995, p. 1.

Respondent’s Answer was due August 27, 1995, and Respondent’s failure
to file a timely Answer constitutes an admission of the material allegations in the
Complaint. (7 C.F.R. § 1.136(a), (c).) Accordingly, the Default Decision was
properly issued in this case. Although on rare occasions default decisions have
been set aside for good cause shown or where Complainant did not object,®
Respondent has shown no basis for setting aside the Default Decision here.*

3In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric.
Dec. 1173 (1983) (default decision set aside because service of the Complaint by registered and
regular mail was returned as undeliverable, and Respondent’s license under the Perishable
Agricultural Commodities Act had lapsed before service was attempted); In re J. Fleishman & Co.,
38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re Henry
Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec.
195 (1976); and see In re Vaughn Gallop, 40 Agric. Dec. 217 (order vacating default decision and
case remanded to determine whether just cause exists for permitting late Answer), final decision, 40
Agric. Dec. 1254 (1981).

“See In re Jeremy Byrd, 55 Agric. Dec. ___ (Feb. 21, 1996) (default order proper where timely
Answer not filed); In re Moreno Bros., 54 Agric. Dec. 1425 (1995) (default order proper where
timely Answer not filed); In re Ronald DeBruin, 54 Agric. Dec. 876 (1995) (default order proper
where Answer not filed); In re James Joseph Hickey, Jr., 53 Agric. Dec. 1087 (1994) (default order
proper where Answer not filed); In re Bruce Thomas, 53 Agric. Dec. 1569 (1994) (default order
proper where Answer not filed); In re Ron Morrow, 53 Agric. Dec. 144 (1994), aff°d per curiam,
65 F.3d 168 (Table), 1995 WL 523336 (6th Cir. 1995) (default order proper where Respondent was
given an extension of time until March 22, 1994, to file an Answer, but it was not received until
March 25, 1994); In re Donald D. Richards, 52 Agric. Dec. 1207 (1993) (default order proper
where timely Answer not filed); In re Mike Robertson, 47 Agric. Dec. 879 (1988) (default order
proper where Answer not filed); In re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988)

(continued...)
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4(...continued)

(default order proper where Answer not filed); In re Johnson-Hallifax, Inc., 47 Agric. Dec. 430
(1988) (default order proper where Answer not filed); In re Charley Charton, 46 Agric. Dec. 1082
(1987) (default order proper where Answer not filed); In re Les Zedric, 46 Agric. Dec. 948 (1987)
(default order proper where timely Answer not filed); In re Arturo Bejarano, Jr., 46 Agric. Dec.
925 (1987) (default order proper where timely Answer not filed; Respondent properly served even
though his sister, who signed for the Complaint, forgot to give it to him until after the 20-day period
had expired); In re Schmidt & Son, Inc., 46 Agric. Dec. 586 (1987) (default order proper where
timely Answer not filed); In re Roy Carter, 46 Agric. Dec. 207 (1987) (default order proper where
timely Answer not filed; Respondent properly served where Complaint sent to his last known address
was signed for by someone); In re Luz G. Pieszko, 45 Agric. Dec. 2565 (1986) (default order proper
where Answer not filed); In re Elmo Mayes, 45 Agric. Dec. 2320 (1986) (default order proper
where Answer not filed), rev'd on other grounds, 836 F.2d 550, 1987 WL 27139 (6th Cir. 1987);
In re Leonard McDaniel, 45 Agric. Dec. 2255 (1986) (default order proper where timely Answer
not filed); In re Joe L. Henson, 45 Agric. Dec. 2246 (1986) (default order proper where Answer
admits or does not deny material allegations); In re Northwest Orient Airlines, 45 Agric. Dec. 2190
(1986) (default order proper where timely Answer not filed); In re J.W. Guffy, 45 Agric. Dec. 1742
(1986) (default order proper where Answer, filed late, does not deny material allegations); In re
Wayne J. Blaser, 45 Agric. Dec. 1727 (1986) (default order proper where Answer does not deny
material allegations); In re Jerome B. Schwartz, 45 Agric. Dec. 1473 (1986) (default order proper
where timely Answer not filed); In re Midas Navigation, Lid., 45 Agric. Dec. 1676 (1986) (default
order proper where Answer, filed late, does not deny material allegations); In re Gutman Bros.,
Lid., 45 Agric. Dec. 956 (1986) (default order proper where Answer does not deny material
allegations); In re Dean Daul, 45 Agric. Dec. 556 (1986) (default order proper where Answer, filed
late, does not deny material allegations); In re Eastern Air Lines, Inc., 44 Agric. Dec. 2192 (1985)
(default order proper where timely Answer not filed; irrelevant that Respondent’s main office did
not promptly forward Complaint to its attorneys); In re Carl D. Cuttone, 44 Agric. Dec. 1573
(1985) (default order proper where timely Answer not filed; Respondent Carl D. Cuttone properly
served where Complaint sent by certified mail to his last business address was signed for by Joseph
A. Cuttone), af"d per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); In re Corbert Farms,
Inc., 43 Agric. Dec. 1775 (1984) (default order proper where timely Answer not filed; Respondent
cannot present evidence that it is unable to pay $54,000 civil penalty where it waived its right to a
hearing by not filing a timely Answer); In re Ronald Jacobson, 43 Agric. Dec. 780 (1984) (default
order proper where timely Answer not filed); In re Joseph Buzun, 43 Agric. Dec. 751 (1984)
(default order proper where timely Answer not filed; Respondent Joseph Buzun properly served
where Complaint sent by certified mail to his residence was signed for by someone named Buzun);
In re Ray H. Mayer (Decision as to Jim Doss), 43 Agric. Dec. 439 (1984) (default order proper
where timely Answer not filed; irrelevant whether Respondent was unable to afford an attorney),
appeal dismissed, No. 84-4316 (5th Cir. July 25, 1984); In re William Lambert, 43 Agric. Dec. 46
(1984) (default order proper where timely Answer not filed); In re Randy & Mary Berhow, 42
Agric. Dec. 764 (1983) (default order proper where timely Answer not filed); In re Danny Rubel,
42 Agric. Dec. 800 (1983) (default order proper where Respondent acted without an attormey and
did not understand the consequences and scope of a suspension order); In re Pastures, Inc., 39

(continued...)
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The requirement in the Rules of Practice that Respondent deny or explain any
allegation of the Complaint and set forth any defense in a timely Answer is
necessary to enable this Department to handle its large workioad in an
expeditious and economical manner. The Department’s four ALY’s frequently
dispose of hundreds of cases in a year. In recent years, the Department’s
Judicial Officer has disposed of 40 to 60 cases per year.

The courts have recognized that administrative agencies "should be ‘free to
fashion their own rules of procedure and to pursue methods of inquiry capable
of permitting them to discharge their multitudinous duties.”"* If Respondent
were permitted to contest some of the allegations of fact after failing to file a
timely Answer, or raise new issues, all other Respondents in all other cases
would have to be afforded the same privilege. Permitting such practice would
greatly delay the administrative process and would require additional personnel.
There is no basis for permitting Respondent to present matters by way of
defense at this time.

Moreover, even if Respondent had filed a timely Answer denying the
material allegations in the Complaint and had filed a timely appeal, none of the
six issues raised in Respondent’s Request to Reopen and Respondent’s Appeal
Petition serve as a basis for reversal of the Chief ALJ’s finding that Respondent
imported deer antlers in velvet in violation of 9 C.F.R. § 95.12 on or about

4(...continued)
Agric. Dec. 395, 396-97 (1980) (default order proper where Respondents misunderstood the nature
of the order that would be issued); In re Jerry Seal, 39 Agric. Dec. 370, 371 (1980) (default order
proper where timely Answer not filed); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172
(1980) (default order not set aside because of Respondents’ contentions that they misunderstood the
Department’s procedural requirements, when there is no basis for the misunderstanding).

SCella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954),
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940). Accord Silverman v.
CFTA, 549 F.2d 28, 33 (7th Cir. 1977). See Seacoast Anti-Pollution League v. Costle, 597 F.2d
306, 308 (1st Cir. 1979) (absent law to the contrary, agencies enjoy wide latitude in fashioning
procedural rules); Nader v. FCC, 520 F.2d 182, 195 (D.C. Cir. 1975) (the Supreme Court has
stressed that regulatory agencies should be free to fashion their own rules of procedure and to pursue
methods for inquiry capable of permitting them to discharge their multitudinous duties; similarly this
court has upheld in the strongest terms the discretion of regulatory agencies to control disposition
of their caseload); Swift & Co. v. United States, 308 F.2d 849, 851-52 (7th Cir. 1962)
(administrative convenience or even necessity cannot override constitutional requirements, however,
in administrative hearings, the hearing examiner has wide latitide as to all phases of the conduct of
the hearing, including the manner in which the hearing will proceed).
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February 6, 1992, and May 22, 1992, or the Chief ALJ’s assessment of a civil
penalty of $2,000 against Respondent.

First, Respondent contends that "he has been in the business of importing
and exporting herbal medicines and other medicinal remedies primarily to be
used in the Asian communities, including the importation of deer antlers since
1980," and, that he has operated this "business for more than 14 years without
any violation or blemish attached to [him] whatsoever.” Second, Respondent
contends that "during this period of time [he] has been duly licensed and
authorized by the United States Fish and Wildlife Commission [sic] to import
‘deer antlers in velvet.”" Third, Respondent asserts that he believes he "has a
good and meritorious defense . . . ." (Respondent’s Request to Reopen;
Respondent’s Appeal Petition, p. 1.)

None of these contentions is relevant to whether on or about February 6,
1992, and May 22, 1992, Respondent imported deer antlers in velvet in violation
of 9 C.F.R. § 95.12. Even if I were to find: (1) that Respondent has been in
the business of importing deer antlers since 1980, and that he has operated this
"business for more than 14 years without any violation or blemish attached to
[him] whatsoever”; (2) that Respondent has been licensed and authorized by the
United States Fish and Wildlife Commission [sic] to import deer antlers in velvet
since 1980; and (3) that Respondent believes he has a good and meritorious
defense, these findings would not constitute a basis for the reversal of the Chief
ALY’s Default Decision.

Fourth, Respondent contends that the Default Decision was issued only
because Respondent was unaware that the proceeding was pending until he
received the Notice of Effective Date of Default Decision. (Respondent’s
Request to Reopen; Respondent’s Appeal Petition, p. 1.)

The record clearly establishes that: (1) the Complaint was sent to
Respondent at his last known address by certified mail and that someone at that
address signed for the Complaint on August 7, 1995; (2) the Complainant’s
Motion for Proposed Default Decision and Proposed Default Decision were sent
to Respondent at his last known address and that someone at that address signed
for the Motion for Proposed Default Decision and the Proposed Default Decision
on December 5, 1995; (3) the Default Decision was sent to Respondent at his
last known address and that someone at that address signed for the Default
Decision on February 6, 1996; and (4) the Notice of Effective Date of Default
Decision was sent to Respondent at his last known address and someone at that
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address appears® to have signed for the Notice of Effective Date of Default
Decision on March 26, 1996. Respondent states in Respondent’s Request to
Reopen that he received, and provided to his counsel, the Notice of Effective
Date of Default Decision and asserts that he was not aware that this proceeding
was pending prior to receipt of the Notice of Effective Date of Default Decision
in March 1996. Respondent does not explain the apparent conflict between his
assertion that he did not have actual notice of this proceeding until he received
the Notice of Effective Date of Default Decision and the fact that the Complaint,
the Motion for Proposed Default Decision, the Proposed Default Decision, and
the Default Decision were mailed to the same person and the same address as
the Notice of Effective Date of Default Decision. Nonetheless, Respondent’s
actual notice of this proceeding and the documents filed by the Complainant is
not required under the Rules of Practice or under the Due Process Clause.

The circumstances as to service by certified mail are controlled by prior
decisions holding that proper service is made when a Respondent is served with
a certified mailing at his or her last known address and someone signs for the
document. In re Shulamis Kaplinsky, 47 Agric. Dec. 613, 619 (1988) (the
excuse, occasionally given in an attempt to justify the failure to file a timely
Answer, that the person who signed the certified receipt card failed to give the
Complaint to Respondent in time to file a timely Answer has been and will be
routinely rejected); In re Arturo Bejarano, Jr., 46 Agric. Dec. 925, 929 (1987)
(a default order is proper where Respondent’s sister signed the certified receipt
card as to a Complaint and forgot to give it to Respondent when she saw him
2 weeks later); In re Roy Carter, 46 Agric. Dec. 207, 211 (1987) (default order
proper where a timely Answer is not filed; Respondent properly served where
his mother signed the certified receipt card but failed to deliver the Complaint
to Respondent); In re Carl D. Cuttone, 44 Agric. Dec. 1573, 1576 (1985)
(Respondent Carl D. Cuttone properly served where Complaint was sent to
Respondent’s last known business address and was signed for by Joseph A.
Cuttone, who failed to deliver Complaint to Respondent), aff’d per curiam, 804
F.2d 153 (D.C. Cir. 1986) (unpublished); In re Joseph Buzun, 43 Agric. Dec.
751, 754-56 (1984) (Respondent Joseph Buzun properly served where Complaint
sent by certified mail to Respondent’s residence was signed for by someone
named Buzun, who failed to deliver the Complaint to Respondent).

“There is a signature on the return receipt card, however, it is not in block 6 which is the place
for the signature of the addressee or agent of the addressee. Rather, the signature is in block 7
which is the place for the date of delivery.
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The Rules of Practice provide:

§ 1.147 Filing; service; extensions of time; and computation of
time.

(c) Service on party other than the Secretary. (1) Any
complaint or other document initially served on a person to make that
person a party respondent in a proceeding, proposed decision and
motion for adoption thereof upon failure to file an answer or other
admission of all material allegations of fact contained in a complaint,
initial decision, final decision, appeal petition filed by the Department,
or other document specifically ordered by the Judge to be served by
certified or registered mail, shall be deemed to be received by any
party to a proceeding, other than the Secretary or agent thereof, on the
date of delivery by certified or registered mail to the last known
principal place of business of such party, last known principal place
of business of the attorney or representative of record of such party,
or the last know[n] residence of such party if an individual . . . .

(e) Proof of service. Any of the following, in the possession of
the Department, showing such service, shall be deemed to be accurate:

(1) A certified or registered mail receipt returned by the postal
service with a signature . . . .

7 C.F.R. § 1.147(c), (e)(1).

The record in this proceeding contains a certified mail receipt returned by
the postal service with a signature for each of the following documents: (1) the
Complaint; (2) the Motion for Proposed Default Decision; (3) the Proposed
Default Decision; (4) the Default Decision; and (5) the Notice of Effective Date
of Default Decision. Accordingly, under the Rules of Practice, Respondent was
properly served with the Complaint, the Motion for Proposed Default Decision,
the Proposed Default Decision, the Default Decision, and the Notice of Effective
Date of Default Decision. Respondent failed to file a timely Answer to the
Complaint, and, therefore, the Default Decision was properly issued.

Moreover, service in accordance with the Rules of Practice afforded
Respondent due process. To meet the requirement of due process of law, it is
only necessary that notice of a proceeding be sent in a manner "reasonably
calculated, under all the circumstances, to apprise interested parties of the
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pendency of the action and afford them an opportunity to present their
objections.” Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314
(1950). See Weigner v. City of New York, 852 F.2d 646, 649-51 (2d Cir.
1988), cert. denied, 488 U.S. 1005 (1989) (the reasonableness and hence
constitutional validity of any chosen method of providing notice may be
defended on the ground that it is in itself reasonably certain to inform those
affected; the state’s obligation to use notice "reasonably certain to inform those
affected” does not mean that all risk of non-receipt must be eliminated); NLRB
v. Clark, 468 F.2d 459, 463-65 (5th Cir. 1972) (due process does not require
receipt of actual notice in every case).

The Rules of Practice provide for service by certified mail to Respondent’s
last known principal place of business, followed here, meet the requirements of
due process of law. As held in Stateside Machinery Co., Lid. v. Alperin, 591
F.2d 234, 241-42 (3d Cir. 1979):

Whether a method of service of process accords an intended
recipient with due process depends on "whether or not the form of .
. . service [used] is reasonably calculated to give him actual notice of
the proceedings and an opportunity to be heard.” Milliken, 311 U.S.
at 463, 61 S.Ct. at 343 (emphasis added); see Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 315, 70 S.Ct. 652, 94
L.Ed. 865 (1950). As long as a method of service is reasonably
certain to notify a person, the fact that the person nevertheless fails to
receive process does not invalidate the service on due process
grounds. In this case, Alperin attempted to deliver process by
registered mail to defendant’s last known address. That procedure is
a highly reliable means of providing notice of pending legal
proceedings to an adverse party. That Speigel nevertheless failed to
receive service is irrelevant as a matter of constitutional law.
[Omission and emphasis in original.]

Similarly, in Fancher v. Fancher, 8 Ohio App. 3d 79, 455 N.E. 2d 1344,
1346 (1982), the court held:

It is immaterial that the certified mail receipt was signed by the
defendant’s brother, and that his brother was not specifically
authorized to do so. The envelope was addressed to the defendant’s
address and was there received; this is sufficient to comport with the
requirements of due process that methods of service be reasonably
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calculated to reach interested parties. See Mullane v. Central Hanover
Bank & Trust Co. (1950), 339 U.S. 306, 314, 70 S.Ct. 652, 94 L.Ed.
865. [Footnote omitted.}

Accordingly, Respondent was properly served with the Complaint, the
Motion for Proposed Default Decision, the Proposed Default Decision, the
Default Decision, and the Notice of Effective Date of Default Decision, and the
Default Decision was properly issued in this proceeding.

Fifth, Respondent contends that he relied upon his custom broker, Kenney
Transport, Inc., to handle the proceeding on his behalf. (Respondent’s Request
to Reopen; Respondent’s Appeal Petition, p. 1.) Kenney Transport, Inc., is a
party in this proceeding, but there is nothing in the record to indicate that
Kenney Transport, Inc., entered an appearance on behalf of Respondent or in
any other way purported to represent Respondent. Moreover, Kenney
Transport, Inc., did not represent itself, but, instead, retained the law firm of
Skolnick & Hochberg, P.C., to represent it in the proceeding. Skolnick &
Hochberg, P.C., entered an appearance that was clearly limited to an appearance
on behalf of Kenney Transport, Inc. Further, the proceeding was terminated as
to Kenney Transport, Inc., by the entry of a Consent Decision signed by Mr.
Ralph Hochberg, Attorney for Kenney Transport, Inc.; the Treasurer for
Kenney Transport, Inc., on behalf of Kenney Transport, Inc.; and Ms. Darlene
Bolinger, Attorney for Complainant. The Consent Decision was issued by the
Chief ALJ on November 16, 1995 (Consent Decision as to Kenney Transport,
Inc.), and the record shows no further involvement in the proceeding by Kenney
Transport, Inc., either on its own behalf or on the behalf of Respondent Ow
Duk Kwon, d/b/a Kwang Dong Chinese Herbs Enterprise, Inc. Further still,
the record establishes that the law firm of Abraham & Silver entered an
appearance on behalf of Respondent Ow Duk Kwon, d/b/a Kwang Dong Chinese
Herbs Enterprise, Inc., on April 1, 1996, but does not indicate that Abraham &
Silver was replacing Kenney Transport, Inc., as counsel for Respondent Ow
Duk Kwon, d/b/a Kwang Dong Chinese Herbs Enterprise, Inc., or that Kenney
Transport, Inc., was withdrawing as attorney of record for Respondent Ow Duk
Kwon, d/b/a Kwang Dong Chinese Herbs Enterprise, Inc. I infer from the
record that Kenney Transport, Inc., never represented or purported to represent
Respondent, Ow Duk Kwon, d/b/a Kwang Dong Chinese Herbs Enterprise,
Inc., in this proceeding.

Sixth, Respondent contends that he relied upon his "custom broker,
[Kenney Transport, Inc.,] in connection with the importation of herbs and other
products . . ." and that the violations with which Respondent is charged were
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"the result of [Respondent’s] reliance upon [his] custom broker."” (Respondent’s
Request to Reopen.)

Respondent is deemed by his failure to file an Answer to the Complaint to
have admitted, for the purposes of this proceeding, the allegations in the
Complaint. (7 C.F.R. § 1.136(c).) The Complaint alleges, and, therefore,
Respondent is deemed to have admitted that on or about February 6, 1992, and
May 22, 1992, he imported from Russia into the United States "deer antlers in
velvet” in violation of 9 C.F.R. § 95.12 because the imported antlers were not
consigned to an approved establishment, as required.

Neither 9 C.F.R. § 95.12 nor section 2 of the Act, (21 U.S.C. § 111),
under which 9 C.F.R. § 95.12 was issued, limit responsibility for compliance
with 9 C.F.R. § 95.12 to custom brokers. Rather, any person who fails to
handle or treat the products covered by 9 C.F.R. § 95.12 in the manner
specified in 9 C.F.R. § 95.12(a)-(c) is responsible for such failure and subject
to the assessment of a civil penalty in accordance with section 3 of the Act, (21
U.S.C. § 122). There is no basis for reading into section 2 of the Act,
(21 U.S.C. § 111), or 9 C.F.R. § 95.12 any exemption for persons that use a
custom broker to assist with the importation or rely on a custom broker to
handle and treat products in accordance with 9 C.F.R. § 95.12. See generally
In re Unique Nursery and Garden Center (Decision as to Valkering U.S.A.,
Inc.), 53 Agric. Dec. 377, 411-12, 418-19 (1994), aff’d, 48 F.3d 305 (8th Cir.
1995) (there is no basis for reading into the Federal Plant Pest Act, as amended,
(7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended, (7 U.S.C. §§
151-154, 156-165, 167), or 7 C.F.R. §§ 301.45-.45-14 (1991) any exemption
for wholesalers, and Respondent’s reliance on assurances from brokers that all
necessary federal and state requirements had been met, does not relieve
Respondent of responsibility for compliance with the regulations.)

For the foregoing reasons, the following Order should be issued.

Order

Respondent’s Request to Reopen, filed April 16, 1996, and Respondent’s
Appeal Petition, filed April 29, 1996, are denied. The Default Decision and
Order as to Ow Duk Kwon, d/b/a Kwang Dong Chinese Herbs Enterprise, Inc.,
issued and filed by the Chief ALJ on December 27, 1995, is the final Decision
and Order in this case.
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PATRICK D. HOCTOR v. UNITED STATES DEPARTMENT OF
AGRICULTURE.

No. 95-2571.

Filed April 25, 1996.

(Cite as: 82 F.3d 165)

Perimeter fence minimum height requirement not valid - Administrative Procedure Act -
Substantive rule subject to notice and comment procedures of the APA.

The United States Court of Appeals for the Seventh Circuit vacated the Secretary’s determination
that perimeter fence around petitioner's compound violated the Department’s regulations for
containment of dangerous animals. The court held that Department rule governing minimum height
of enclosures for dangerous animals was a substantive rule subject to the notice and comment
procedures set forth in the Administrative Procedure Act. The court stated that the minimum height
requirement was an arbitrary choice not derivable from the structural strength regulations; thus, the
rule is legislative--or substantive--in nature, rather than interpretive. A substantive rule promulgated
by an agency is invalid unless the agency first issues a public notice of proposed rulemaking
describing the substance of the proposed rule and gives the public an opportunity to submit written
comments. If the substantive rule is promulgated, then the agency must set forth the basis and
purpose of the rule in a public statement.

Before POSNER, Chief Judge, and DIANE P. WOOD and EVANS, Circuit Judges.

UNITED STATES COURT OF APPEALS
SEVENTH CIRCUIT

POSNER, Chief Judge:

A rule promulgated by an agency that is subject to the Administrative
Procedure Act is invalid unless the agency first issues a public notice of
proposed rulemaking, describing the substance of the proposed rule, and gives
the public an opportunity to submit written comments; and if after receiving the
comments it decides to promuigate the rule it must set forth the basis and
purpose of the rule in a public statement. S U.S.C. §§ 553(b), (c). These
procedural requirements do not apply, however, to "interpretative rules, general
statements of policy, or rules of agency organization, procedure, or practice.”
5 U.S.C. § 553(b)(A). Distinguishing between a "legislative” rule, to which the
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notice and comment provisions of the Act apply, and an interpretive rule, to
which these provisions do not apply, is often very difficult--and often very
important to regulated firms, the public, and the agency. Notice and comment
rulemaking is time-consuming, facilitates the marshaling of opposition to a
proposed rule, and may result in the creation of a very long record that may in
turn provide a basis for a judicial challenge to the rule if the agency decides to
promulgate it. There are no formalities attendant upon the promulgation of an
interpretive rule, but this is tolerable because such a rule is "only" an
interpretation. Every governmental agency that enforces a less than crystalline
statute must interpret the statute, and it does the public a favor if it announces
the interpretation in advance of enforcement, whether the announcement takes
the form of a rule or of a policy statement, which the Administrative Procedure
Act assimilates to an interpretive rule. It would be no favor to the public to
discourage the announcement of agencies’ interpretations by burdening the
interpretive process with cumbersome formalities.

The question presented by this appeal from an order of the Department of
Agriculture is whether a rule for the secure containment of animals, a rule
promulgated by the Department under the Animal Welfare Act, 7 U.S.C. §§
2131 et seq., without compliance with the notice and comment requirements of
the Administrative Procedure Act, is nevertheless valid because it is merely an
interpretive rule. Enacted in 1966, the Animal Welfare Act, as its title implies,
is primarily designed to assure the humane treatment of animals. The Act
requires the licensing of dealers (with obvious exceptions, for example retail pet
stores) and exhibitors, and authorizes the Department to impose sanctions on
licensees who violate either the statute itself or the rules promulgated by the
Department under the authority of 7 U.S.C. § 2151, which authorizes the
Secretary of Agriculture "to promulgate such rules, regulations, and orders as
he may deem necessary in order in order to effectuate the purposes of {the
Act]." The Act provides guidance to the exercise of this rulemaking authority
by requiring the Department to formulate standards "to govern the humane
handling, care, treatment, and transportation of animals by dealers,” and these
standards must include minimum requirements "for handling, housing, feeding,
watering, sanitation," etc. 7 U.S.C. § 2143(a).

The Department has employed the notice and comment procedure to
promulgate a regulation, the validity of which is not questioned, that is entitled
"structural strength" and that provides that "the facility [housing the animals]
must be constructed of such material and of such strength as appropriate for the
animals involved. The indoor and outdoor housing facilities shall be structurally
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sound and shall be maintained in good repair to protect the animals from injury
and to contain the animals." 9 C.F.R. § 3.125(a).

Enter the petitioner, Patrick Hoctor, who in 1982 began dealing in exotic
animals on his farm outside of Terre Haute. In a 25-acre compound he raised
a variety of animals including "Big Cats”--a typical inventory included three
lions, two tigers, seven ligers (a liger is a cross between a male lion and a
female tiger, and is thus to be distinguished from a tigon), six cougars, and two
snow leopards. The animals were in pens ("primary enclosure” in the jargon of
the administration of the Animal Welfare Act). The area in which the pens were
located was surrounded by a fence ("containment fence"). At the suggestion of
a veterinarian employed by the Agriculture Department who was assigned to
inspect the facility when Hoctor started his animal dealership in 1982, Hoctor
made the perimeter fence six feet high.

The following year the Department issued an internal memorandum
addressed to its force of inspectors in which it said that all "dangerous animals,"
defined as including, among members of the cat family, lions, tigers, and
leopards, must be inside a perimeter fence at least eight feet high. This provision
is the so-called interpretive rule, interpreting the housing regulation quoted
above. An agency has, of course, the power, indeed the inescapable duty, to
interpret its own legislative rules, such as the housing standard, just as it has the
power and duty to interpret a statute that it enforces. Stinson v. United States,
508 U.S. 36, 4246 (1993).

On several occasions beginning in 1990, Hoctor was cited by a Department
of Agriculture inspector for violating 9 C.F.R. § 3.125(a), the housing standard,
by failing to have an eight-foot perimeter fence. Eventually the Department
sanctioned Hoctor for this and other alleged violations, and he has sought
judicial review limited, however, to the perimeter fence. He is a small dealer
and it would cost him many thousands of dollars to replace his six-foot-high
fence with an eight-foot-high fence. Indeed, we were told at argument that
pending the resolution of his dispute over the fence he has discontinued dealing
in Big Cats. The parties agree that unless the rule requiring a perimeter fence
at least eight feet high is a valid interpretive rule, the sanction for violating it
was improper.

We may assume, though we need not decide, that the Department of
Agriculture has the statutory authority to require dealers in dangerous animals
to enclose their compounds with eight-foot-high fences. The fence is a backup
fail-safe device, since the animals are kept in pens, cages, or other enclosures
within the compound, in an area that is itself fenced, rather than being free to
roam throughout the compound. Since animals sometimes break out or are
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carelessly let out of their pens, a fail-safe device seems highly appropriate, to
say the least. Two lions once got out of their pen on Hoctor’s property, and he
had to shoot them. Yet, when he did so, they were still within the containment
fence. The Department’s regulations do not require a containment fence, and it
is unclear to us why, if that fence was adequate--and we are given no reason to
suppose it was not--Hoctor would have had to put up an additional fence, let
alone one eight-feet high. But we lay any doubts on this score to one side. And
we may also assume that the containment of dangerous animals is a proper
concern of the Department in the enforcement of the Animal Welfare Act, even
though the purpose of the Act is to protect animals from people rather than
people from animals. Even Big Cats are not safe outside their compounds, and
with a lawyer’s ingenuity the Department’s able counsel reminded us at
argument that if one of those Cats mauled or threatened a human being, the Cat
might get into serious trouble and thus it is necessary to protect human beings
from Big Cats in order to protect the Cats from human beings, which is the
important thing under the Act. In fact Hoctor had shot the two lions because
they were dangerously close to one of his employees. Since tort liability for
injury caused by a wild animal is strict, Burns v. Gleason, 819 F.2d 555 (5th
Cir. 1987); Behrens v. Bertram Mills Circus Ltd., [1957] 2 Q.B. 1; W. Page
Keeton et al., Prosser and Keaton on the Law of Torts § 76, p. 542 (5th ed.
1984), the common law, at least, is solicitous for the protection of the citizens
of Terre Haute against escapees from Hoctor’s menagerie even if the Animal
Welfare Act is not. The internal memorandum also justifies the eight-foot
requirement as a means of protecting the animal predators, though one might
have supposed the Big Cats able to protect themselves against the native Indiana
fauna.

Another issue that we need not resolve besides the issue of the statutory
authority for the challenged rule is whether the Department might have cited
Hoctor for having a perimeter fence that was in fact, considering the number
and type of his animals, the topography of the compound, the design and
structure of the protective enclosures and the containment fence, the proximity
of highways or inhabited areas, and the design of the perimeter fence itself, too
low to be safe, as distinct from merely being lower than eight feet. No
regulation is targeted on the problem of containment other than 9 C.F.R §
3.125, which seems to be concerned with the strength of enclosures rather than
their height. But maybe there is some implicit statutory duty of containment that
Hoctor might have been thought to have violated even if there were no rule
requiring an eight-foot-high perimeter fence.
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The only ground on which the Department defends sanctioning Hoctor for
not having a high enough fence is that requiring an eight-foot-high perimeter
fence for dangerous animals is an interpretation of the Department’s own
structural-strength regulation, and "provided an agency’s interpretation of its
own regulations does not violate the Constitution or a federal statute, it must be
given ‘controlling weight unless it is plainly erroneous or inconsistent with the
regulation.’ Stinson v. United States, supra, 508 U.S. at 44-46. The "provided"
clause does not announce a demanding standard of judicial review, although the
absence of any reference in the housing regulation to fences or height must give
us pause. The regulation appears only to require that pens and other animal
housing be sturdy enough in design and construction, and sufficiently well
maintained, to prevent the animals from breaking through the enclosure--not that
any enclosure, whether a pen or a perimeter fence, be high enough to prevent
the animals from escaping by jumping over the enclosure. The Department’s
counsel made the wonderful lawyer’s argument that the eight-foot rule is
consistent with the regulation because a fence lower than eight feet has zero
structural strength between its height (here six feet) and the eight-foot required
minimum. The two feet by which Hoctor’s fence fell short could not have
contained a groundhog, let alone a liger, since it was empty space.

Our doubts about the scope of the regulation that the eight-foot rule is said
to be "interpreting” might seem irrelevant, since even if a rule requiring an
eight-foot perimeter fence could not be based on the regulation, it could be
based on the statute itself, which in requiring the Department to establish
minimum standards for the housing of animals presumably authorizes it to
promulgate standards for secure containment. But if the eight-foot rule were
deemed one of those minimum standards that the Department is required by
statute to create, it could not possibly be thought an interpretive rule. For what
would it be interpreting? When Congress authorizes an agency to create
standards, it is delegating legislative authority, rather than itself setting forth a
standard which the agency might then particularize through interpretation. Put
differently, when a statute does not impose a duty on the persons subject to it
but instead authorizes (or requires--it makes no difference) an agency to impose
a duty, the formulation of that duty becomes a legislative task entrusted to the
agency. Provided that a rule promulgated pursuant to such a delegation is
intended to bind, and not merely to be a tentative statement of the agency’s
view, which would make it just a policy statement, and not a rule at all, the rule
would be the clearest possible example of a legislative rule, as to which the
notice and comment procedure not followed here is mandatory, as distinct from
an interpretive rule; for there would be nothing to interpret. American Mining



PATRICK D. HOCTOR v. USDA 103
55 Agric. Dec. 98

Congress v. Mine Safety & Health Administration, 995 F.2d 1106, 1109 (D.C.
Cir. 1993); Robert A. Anthony, "‘Interpretive’ Rules, ‘Legislative’ Rules and
‘Spurious’ Rules: Lifting the Smog," "8 Admin. L.J. of Am. Univ. 1 (1994).
That is why the Department must argue that its eight-foot rule is an
interpretation of the structural-strength regulation-itself a standard, and therefore
interpretable--in order to avoid reversal.

Even if, despite the doubts that we expressed earlier, the eight-foot rule is
consistent with, even in some sense authorized by, the structural-strength
regulation, it would not necessarily follow that it is an interpretive rule. It is that
only if it can be derived from the regulation by a process reasonably described
as interpretation. Metropolitan School District v. Davila, 969 F.2d 485, 490 (7th
Cir. 1992). Supposing that the regulation imposes a general duty of secure
containment, the question is, then, Can a requirement that the duty be
implemented by erecting an eight-foot high perimeter fence be thought an
interpretation of that general duty?

"Interpretation” in the narrow sense is the ascertainment of meaning. It is
obvious that eight feet is not part of the meaning of secure containment. But
"interpretation” is often used in a much broader sense. A process of
"interpretation" has transformed the Constitution into a body of law undreamt
of by the framers. To skeptics the Miranda rule is as remote from the text of the
Fifth Amendment as the eight-foot rule is from the text of 9 C.F.R. § 3.125(a).
But our task in this case is not to plumb the masteries of legal theory; it is
merely to give effect to a distinction that the Administrative Procedure Act
makes, and we can do this by referring to the purpose of the distinction. The
purpose is to separate the cases in which notice and comment rulemaking is
required from the cases in which it is not required. As we noted at the outset,
unless a statute or regulation is of crystalline transparency, the agency enforcing
it cannot avoid interpreting it, and the agency would be stymied in its
enforcement duties if every time it brought a case on a new theory it had to
pause for a bout, possibly lasting several years, of notice and comment
rulemaking. Besides being unavoidably continuous, statutory interpretation
normally proceeds without the aid of elaborate factual inquiries. When it is an
executive or administrative agency that is doing the interpreting it brings to the
task a greater knowledge of the regulated activity than the judicial or legislative
branches have, and this knowledge is to some extent a substitute for formal fact-
gathering.

At the other extreme from what might be called normal or routine
interpretation is the making of responsible but arbitrary (not in the "arbitrary or
capricious” sense) rules that are consistent with the statute or regulation under
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which the rules are promulgated but not derived from it, because they represent
an arbitrary choice among methods of implementation. A rule that turns on a
number is likely to be arbitrary in this sense. There is no way to reason to an
eight-foot perimeter-fence rule as opposed to a seven-and-a-half foot fence or a
nine-foot fence or a ten-foot fence. None of these candidates for a rule is
uniquely appropriate to, and in that sense derivable from, the duty of secure
containment. This point becomes even clearer if we note that the eight-foot rule
actually has another component--the fence must be at least three feet from any
animal’s pen. Why three? Why not four? Or two?

The reason courts refuse to create statutes of limitations is precisely the
difficulty of reasoning to a number by the method of reasoning used by courts.
Hemmings v. Barian, 822 F.2d 688, 689 (7th Cir. 1987). One cannot extract
from the concept of a tort that a tort suit should be barred unless brought within
one, or two, or three, or five years. The choice is arbitrary and courts are
uncomfortable with making arbitrary choices. They see this as a legislative
function. Legislators have the democratic legitimacy to make choices among
value judgments, choices based on hunch or guesswork or even the toss of a
coin, and other arbitrary choices. When agencies base rules on arbitrary choices
they are legislating, and so these rules are legislative or substantive and require
notice and comment rulemaking, a procedure that is analogous to the procedure
employed by legislatures in making statutes. The notice of proposed rulemaking
corresponds to the bill and the reception of written comments to the hearing on
the bill.

The common sense of requiring notice and comment rulemaking for
legislative rules is well illustrated by the facts of this case. There is no process
of cloistered, appellate-court type reasoning by which the Department of
Agriculture could have excogitated the eight-foot rule from the structural-
strength regulation. The rule is arbitrary in the sense that it could well be
different without significant impairment of any regulatory purpose. But this does
not make the rule a matter of indifference to the people subject to it. There are
thousands of animal dealers, and some unknown fraction of these face the
prospect of having to tear down their existing fences and build new, higher ones
at great cost. The concerns of these dealers are legitimate and since, as we are
stressing, the rule could well be otherwise, the agency was obliged to listen to
them before settling on a final rule and to provide some justification for that
rule, though not so tight or logical a justification as a court would be expected
to offer for a new judge-made rule. Notice and comment is the procedure by
which the persons affected by legislative rules are enabled to communicate their
concerns in a comprehensive and systematic fashion to the legislating agency.
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The Department’s lawyer speculated that if the notice and comment route had
been followed in this case the Department would have received thousands of
comments. The greater the public interest in a rule, the greater reason to allow
the public to participate in its formation.

We are not saying that an interpretive rule can never have a numerical
component. See, e.g., American Mining Congress v. Mine Safety & Health
Administration, supra, 995 F.2d at 1108, 1113; Sz. Mary’s Hospital v. Blue
Cross & Blue Shield Ass’n., 788 F.2d 888, 889-91 (2d Cir. 1986). There is
merely an empirical relation between interpretation and generality on the one
hand, and legislation and specificity on the other. Especially in scientific and
other technical areas, where quantitative criteria are common, a rule that
translates a general norm into a number may be justifiable as interpretation. The
mine safety agency in the American Mining case could refer to established
medical criteria, expressed in terms of numerical evaluations of x-rays, for
diagnosing black-lung disease. 995 F.2d at 1112-13. Even in a nontechnical area
the use of a number as a rule of thumb to guide the application of a general
norm will often be legitimately interpretive. Had the Department of Agriculture
said in the internal memorandum that it could not imagine a case in which a
perimeter fence for dangerous animals that was lower than eight feet would
provide secure containment, and would therefore presume, subject to rebuttal,
that a lower fence was insecure, it would have been on stronger ground. For it
would have been tying the rule to the animating standard, that of secure
containment, rather than making it stand free of the standard, self-contained,
unbending, arbitrary. To switch metaphors, the "flatter" a rule is, the harder it
is to conceive of it as merely spelling out what is in some sense latent in a
statute or regulation, and the eight-foot rule in its present form is as flat as they
come. At argument the Department’s lawyer tried to loosen up the rule,
implying that the Department might have bent it if Hoctor proposed to dig a
moat or to electrify his six-foot fence. But an agency’s lawyer is not authorized
to amend its rules in order to make them more palatable to the reviewing court.

The Department’s position might seem further undermined by the fact that
it has used the notice and comment procedure to promulgate rules prescribing
perimeter fences for dogs and monkeys. 9 C.F.R. §§ 3.6(c)(2)(ii), 3.77(f). Why
it proceeded differently for dangerous animals is unexplained. But we attach no
weight to the Department’s inconsistency, not only because it would be unwise
to penalize the Department for having at least partially complied with the
requirements of the Administrative Procedure Act, but also because there is
nothing in the Act to forbid an agency to use the notice and comment procedure
in cases in which it is not required to do so. We are mindful that the court in
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United States v. Picciotto, 875 F.2d 345, 348 (D.C. Cir. 1989), thought that the
fact that an agency had used notice and comment rulemaking in a setting similar
to the case before the court was evidence that the agency "intended” to
promulgate a legislative rule in that case, only without bothering with notice and
comment. The inference is strained, and in any event we think the agency’s
"intent, "though a frequently cited factor, is rather a makeweight. What the
agency intends is to promulgate a rule. It is for the court to say whether it is the
kind of rule that is valid only if promulgated after notice and comment. It is that
kind of rule if, as in the present case, it cannot be derived by interpretation. The
order under review, based as it was on a rule that is invalid because not
promulgated in accordance with the required procedure, it therefore VACATED.
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ANIMAL WELFARE ACT
DEPARTMENTAL DECISIONS

In re: BIG BEAR FARM, INC., ANDREW BURR, and CAROL BURR.
AWA Docket No. 93-32.
Decision and Order filed March 15, 1996.

Cease and desist order — Civil penalty — License suspension — Recordkeeping violations —
Failing to provide appropriate veterinary care and facilities — Perimeter fence requirements
— Failing to maintain programs for nonhuman primates — Preponderance of the evidence —
Estoppel — Hearsay — Past recollection recorded — Willful — Sanction — Ability to continue
operation not relevant to sanction — Renewal of license not basis for dismissal.

The Judicial Officer affirmed Judge Hunt’s (ALJ) Decision and Order suspending Respondent Big
Bear Farm, Inc.’s, license, assessing a civil penalty jointly and severally against Respondents
Andrew Burr and Carol Burr, and directing Respondents to cease and desist from violating the
Animal Welfare Act (Act) and the regulations and standards issued under the Act. However, the
Judicial Officer increased the ALJ’s 30-day suspension order to 45 days and increased the civil
penalty assessed from $1,500 to $6,750. Complainant, as proponent of the Order, bears the burden
of proof and the standard of proof by which burden of persuasion is met is preponderance of the
evidence. There is no factual basis for estoppel in this case. The Department’s perimeter fence
requirements are valid and enforceable. The Complaint filed in the case fully apprised the
Respondents of the issues in controversy, satisfies due process, and complies with the applicable
Rules of Practice, 7 C.F.R. § 1.135, and there is nothing in the record to indicate that Respondents
were misled by the Complaint. Hearsay evidence is admissible in administrative proceedings and
hearsay can constitute substantial evidence if reliable and trustworthy. Past recollection recorded
is considered reliable, probative, and substantial evidence if made while the events recorded were
fresh in the witnesses’ minds. The annual renewal of Respondent Big Bear Farm, Inc.’s, license is
not a basis for dismissal of the Complaint. Respondents’ violations were willful under the
Administrative Procedure Act, 5 U.S.C. § 558(c). The sanction imposed is appropriate, and the
effect of the assessment of a civil penalty on Respondents’ ability to continue to operate as exhibitors
under the Animal Welfare Act is not taken into account in determining the amount of the civil
penalty to assess.

Sharlene Deskins, for Complainant.

Alan B. Cooper, Hawley, Pennsylvania, for Respondents.

Initial decision issued by James W. Hunt, Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

This case is a disciplinary proceeding under the Animal Welfare Act, as
amended, (7 U.S.C. § 2131 et seq.), (hereafter Act), and the regulations and
standards issued under the Act, (9 C.F.R. § 1.1 ef seq.). The proceeding was
instituted by a Complaint filed on July 9, 1993, by the Acting Administrator of
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the Animal and Plant Health Inspection Service ("APHIS"), United States
Department of Agriculture ("USDA").

The Complaint alleges that Respondents, Big Bear Farm, Inc., Andrew
Burr, and Carol Burr, willfully violated the Act and regulations and standards
issued under the Act. Respondents filed an Answer to the Complaint, and a
hearing was held in Scranton, Pennsylvania, on January 25-26, 1995. Sharlene
A. Deskins, Esq., represented Complainant. Alan B. Cooper, Esq., represented
Respondents.

On June 2, 1995, Administrative Law Judge James W. Hunt, (hereafter
ALlJ), issued an Initial Decision and Order assessing a civil penalty of $1,500
jointly and severally against Respondents Andrew Burr and Carol Burr,
suspending Respondent Big Bear Farm, Inc.’s, license under the Act for 30 days
and thereafter until Respondents’ facility is found by APHIS to be in compliance
with the Act and the regulations and standards issued under the Act, and
directing Respondents to cease and desist from various practices.

On June 30, 1995, Respondents appealed to the Judicial Officer to whom
authority to act as final deciding officer in the Department’s adjudicatory
proceedings subject to 5 U.S.C. §§ 556 and 557 has been delegated. (7 C.F.R.
§ 2.35.)) On August 11, 1995, Complainant filed an Appeal and Opposition
to the Respondents’ Appeal. On September 7, 1995, Respondents filed a
Response to Complainant’s Appeal and Opposition to Respondents’ Appeal. On
September 7, 1995, the case was referred to the Judicial Officer for decision.

Based upon a careful consideration of the record in this case, I agree with
the ALJ that Respondents willfully violated the Act and the regulations and
standards issued under the Act. Specifically, I agree with the ALJ’s finding that
Respondents committed the violations alleged in paragraphs IV(A); IV(B)(1),
with respect to violations of 9 C.F.R. §§ 2.100(a) and 3.125(a); IV(B)(3);
IV(B)(4); IV(B)(5), with respect to violations of 9 C.F.R. §§ 2.100(a) and
3.131(c); V(B)(1); V(B)(3); VIB); VI(C)(1); VI(C)(S); VIIA); VII(B)(3);

"The position of Judicial Officer was established pursuant to the Act of April 4, 1940, (7 U.S.C.
§§ 450c-450g); Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5
U.S.C. app. at 1490 (1994); and section 212(a)(1) of the Department of Agriculture Reorganization
Act of 1994, (7 U.S.C. § 6912(a)(1)).
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VII(B)(4); VII(B)(5); VIII(A); VHI(B); VIIIC)(1); and VIIC)(2) of the
Complaint.?

However, I agree with Complainant that the ALJ dismissed many violations
alleged in the Complaint that Complainant has proven by at least a
preponderance of the evidence.® Specifically, I agree with Complainant that it
has carried its burden of proof by a preponderance of the evidence with respect
to the violations alleged in paragraphs II(1); III(A); III(B)(1), with respect to
violations of 9 C.F.R. §§ 2.100(a) and 3.125(a); III(B)(3); I1I(B)(4); III(B)(S);
III(B)(7); ITI(B)(8); III(B)(9), with respect to violations of 9 C.F.R. §§ 2.100(a)
and 3.131(c); IV(B)(2); V(A); V(B)2); VI(A); VI(C)(2); VI(O)(3); VI(C)(4);
VI(C)(6), with respect to violations of 9 C.F.R. §§ 2.100(a) and 3.56(a); and
VII(B)(2) of the Complaint.

While the Complainant has a prima facie case with respect to the violations
alleged in paragraphs III(B)(1), with respect to violations of 9 C.F.R. §§ 3.53(a)
and 3.80(a); III(B)(2); II(B)(9), with respect to a violation of 9 C.F.R. §
3.84(c); ITI(B)(10); IV(B)(1), with respect to violations of 9 C.F.R. §§ 3.53(a)

2The ALJ found that Respondents violated 9 C.F.R. §§ 2.100(a), 3.84(a), and 3.131(c) on
February 9, 1993. (Initial Decision and Order, p. 14.) Complainantdid not allege that Respondents
violated 9 C.F.R. § 3.131(c) on February 9, 1993, but instead alleged that Respondents violated 9
C.F.R. §§ 2.100(a), 3.84(a), and 3.131(a). (Paragraph VIII(C)(2) of the Complaint.) I infer that
the ALJY’s reference to 9 C.F.R. § 3.131(c) was in error and that the ALJ meant to reference 9
C.F.R. § 3.131(a).

3The proponent of an Order has the burden of proof in proceedings conducted under the
Administrative Procedure Act, (5 U.S.C. § 556(d)), and the standard of proof by which the burden
of persuasion is met is the preponderance of the evidence standard. Herman & MacLean v.
Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 U.S. 91, 92-104 (1981). The
standard of proof in administrative proceedings conducted under the Animal Welfare Act is
preponderance of the evidence. In re Julian J. Toney, 54 Agric. Dec. __, slip op. at 54 (Dec. 5,
1995); In re Otto Berosini, 54 Agric. Dec. ___, slip op. at 32 (Sept. 11, 1995); In re Michael
McCall, 52 Agric. Dec. 986, 1010 (1993); In re Ronnie Faircloth, 52 Agric. Dec. 171, 175 (1993),
appeal dismissed, 16 F.3d 409, 1994 WL 32793 (4th Cir. 1994), printed in 53 Agric. Dec. 78
(1994); In re Craig Lesser, 52 Agric. Dec. 155, 166 (1993), aff’d, 34 F.3d 1301 (7th Cir. 1994);
In re Pet Paradise, Inc., 51 Agric. Dec. 1047, 1066-67 (1992), affd, 61 F.3d 907, 1995 WL
309637 (7th Cir. 1995) (not to be cited per 7th Circuit Rule 53(b)(2)); In re Terry Lee Harrison, 51
Agric. Dec. 234, 238 (1992); In re Gus White, III, 49 Agric. Dec. 123, 153 (1990); In re E. Lee
Cox, 49 Agric. Dec. 115, 121 (1990), aff'd, 925 F.2d 1102 (8th Cir.), reprinted in 50 Agric. Dec.
14 (1991), cert. denied, 502 U.S. 860 (1991); In re Zoological Consortium of Maryland, Inc., 47
Agric. Dec. 1276, 1283-84 (1988); In re David Sabo, 47 Agric. Dec. 549, 553 (1988); In re Gentle
Jungle, Inc., 45 Agric. Dec. 135, 146-47 (1986); In re JoEtta L. Anesi, 44 Agric. Dec. 1840, 1848
n.2 (1985), appeal dismissed, 786 F.2d 1168 (8th Cir.) (Table), cert. denied, 476 U.S. 1108 (1986).
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and 3.80(a); IV(B)(5), with respect to a violation of 9 C.F.R. § 3.84(c);
VI(C)(6), with respect to a violation of 9 C.F.R. § 3.56(b); VI(C)(7); and
VII(B)(1) of the Complaint, I find that the evidence is not as strong as that
customarily necessary in these types of cases to support reversal of the ALJ.
Further, Complainant has not appealed the ALJ’s dismissal of the violation
alleged in paragraph III(B)(6) of the Complaint.

Since I found numerous violations not found by the ALJ, I have not
adopted the ALJ’s Initial Decision and Order as the final Decision and Order.
However, since I agree with all of the violations that the ALJ did find, much of
the ALJ’s discussion of the facts is incorporated into the final Decision and
Order. Further, I adopted the ALJ’s Findings of Fact and Conclusions of Law,
with deletions shown by dots, additions shown by brackets, and minor editorial
changes not specified, to which I, of course, added my additional Findings of
Fact and Conclusions of Law.

Applicable Statutory Provision, Regulations, and Standards

7U.8.C.:

§ 2140. Recordkeeping by dealers, exhibitors, research facilities,
intermediate handlers, and carriers

Dealers and exhibitors shall make and retain for such reasonable
period of time as the Secretary may prescribe, such records with
respect to the purchase, sale, transportation, identification, and
previous ownership of animals as the Secretary may prescribe. . . .
Such records shall be made available at all reasonable times for
inspection and copying by the Secretary. (7 U.S.C. § 2140.)

9 C.F.R.:
PART 2 — REGULATIONS

Subpart D—Attending Veterinarian and Adequate Veterinary
Care

§ 2.40 Attending veterinarian and adequate veterinary care
(dealers and exhibitors).
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(a) Each dealer or exhibitor shall have an attending veterinarian
who shall provide adequate veterinary care to its animals in
compliance with this section.

(1) Each dealer and exhibitor shall employ an attending
veterinarian under formal arrangements. In the case of a part-time
attending veterinarian or consultant arrangements, the formal
arrangements shall include a written program of veterinary care and
regularly scheduled visits to the premises of the dealer or exhibitor;
and

(2) Each dealer and exhibitor shall assure that the attending
veterinarian has appropriate authority to ensure the provision of
adequate veterinary care and to oversee the adequacy of other aspects
of animal care and use.

(b) Each dealer or exhibitor shall establish and maintain
programs of adequate veterinary care that include:

(1) The availability of appropriate facilities, personnel,
equipment, and services to comply with the provisions of this
subchapter;

(2) The use of appropriate methods to prevent, control,
diagnose, and treat diseases and injuries, and the availability of
emergency, weekend, and holiday care;

(3) Daily observation of all animals to assess their health and
well-being; Provided, however, That daily observation of animals may
be accomplished by someone other than the attending veterinarian; and
Provided, further, That a mechanism of direct and frequent
communication is required so that timely and accurate information on
problems of animal health, behavior, and well-being is conveyed to
the attending veterinarian;

(4) Adequate guidance to personnel involved in the care and use
of animals regarding handling, immobilization, anesthesia, analgesia,
tranquilization, and euthanasia; and

(5) Adequate pre-procedural and post-procedural care in
accordance with established veterinary medical and nursing
procedures. (9 C.F.R. §2.40.)

Subpart G—Records

111
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§ 2.75 Records: Dealers and exhibitors.

(b)(1)  Every . . . exhibitor shall make, keep, and maintain
records or forms which fully and correctly disclose the following
information concerning animals other than dogs and cats, purchased
or otherwise acquired, owned, held, leased, or otherwise in his or her
possession or under his or her control, or which is transported, sold,
euthanized, or otherwise disposed of by that dealer or exhibitor. The
records shall include any offspring born of any animal while in his or
her possession or under his or her control.

(i) The name and address of the person from whom the animals

were purchased or otherwise acquired;

(i) The USDA license or registration number of the person if he or
she is licensed or registered under the Act;

(iii) The vehicle license number and state, and the driver’s license
number and state of the person, if he or she is not licensed or
registered under the Act;

(iv) The name and address of the person to whom an animal was sold
or given;

(v) The date of purchase, acquisition, sale, or disposal of the

animal(s);
(vi) The species of the animal(s); and

(vii) The number of animals in the shipment. (9 C.F.R. § 2.75(b)(1).)

Subpart H—Compliance With Standards and Holding Period
§ 2.100 Compliance with standards.

(a) Each dealer, exhibitor, operator of an auction sale, and
intermediate handler shall comply in all respects with the regulations
set forth in part 2 and the standards set forth in part 3 of this
subchapter for the humane handling, care, treatment, housing, and
transportation of animals. (9 C.F.R. § 2.100(a).)
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PART 3—STANDARDS

Subpart C—Specifications for the Humane Handling, Care,
Treatment and Transportation of Rabbits

§ 3.52 Facilities, outdoor.

(a) Shelter from sunlight. When sunlight is likely to cause
overheating or discomfort, sufficient shade shall be provided to allow
all rabbits kept outdoors to protect themselves from the direct rays of
the sun. . . .)

(b) Shelter from rain or snow. Rabbits kept outdoors shall be
provided with access to shelter to allow them to remain dry during
rain or snow. (9 C.F.R. § 3.52(a), (b).)

§ 3.55 Watering.

Sufficient potable water shall be provided daily except as might
otherwise be required to provide adequate veterinary care. All
watering receptacles shall be sanitized when dirty: Provided,
however, That such receptacles shall be sanitized at least once every
2 weeks. (9 C.F.R. § 3.55.)

§ 3.56 Sanitation.

(a) Cleaning of primary enclosures. (1) Primary enclosures
shall be kept reasonably free of excreta, hair, cobwebs and other
debris by periodic cleaning. Measures shall be taken to prevent the
wetting of rabbits in such enclosures if a washing process is used.

(2) Inprimary enclosures equipped with solid floors, soiled litter
shall be removed and replaced with clean litter at least once each
week.

(3) If primary enclosures are equipped with wire or mesh floors,
the troughs or pans under such enclosures shall be cleaned at least
once each week. If worm bins are used under such enclosures[,] they
shall be maintained in a sanitary condition.

113
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(b) Sanitization of primary enclosures. (1) Primary enclosures
for rabbits shall be sanitized at least once every 30 days in the manner
provided in paragraph (b)(3) of this section.

(2) Prior to the introduction of rabbits into empty primary
enclosures previously occupied, such enclosures shall be sanitized in
the manner provided in paragraph (b)(3) of this section.

(3) Primary enclosures for rabbits shall be sanitized by washing
them with hot water (180° F.) and soap or detergent as in a
mechanical cage washer, or by washing all soiled surfaces with a
detergent solution followed by a safe and effective disinfectant, or by
cleaning all soiled surfaces with live steam or flame. (9 C.F.R. §
3.56.)

Subpart D—Specifications for the Humane Handling, Care,
Treatment, and Transportation of Nonhuman Primates

§ 3.81 Environmental enhancement to promote psychological well-
being.

Dealers, exhibitors, and research facilities must develop,
document, and follow an appropriate plan for environmental
enhancement adequate to promote the psychological well-being of
nonhuman primates. The plan must be in accordance with the
currently accepted professional standards as cited in appropriate
professional journals or reference guides, and as directed by the
attending veterinarian. This plan must be made available to APHIS
upon request. . . . (9 C.F.R. § 3.81.)

§ 3.84 Cleaning, sanitization, housekeeping, and pest control.

(@) Cleaning of primary enclosures. Excreta and food waste
must be removed from inside each indoor primary enclosure daily and
from underneath them as often as necessary to prevent an excessive
accumulation of feces and food waste, to prevent the nonhuman
primates from becoming soiled, and to reduce disease hazards, insects,
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pests, and odors. Dirt floors, floors with absorbent bedding, and
planted areas in primary enclosures must be spot-cleaned with
sufficient frequency to ensure all animals the freedom to avoid contact
with excreta, or as often as necessary to reduce disease hazards,
insects, pests, and odors. When steam or water is used to clean the
primary enclosure, whether by hosing, flushing, or other methods,
nonhuman primates must be removed, unless the enclosure is large
enough to ensure the animals will not be harmed, wetted, or distressed
in the process. Perches, bars, and shelves must be kept clean and
replaced when worn. If the species of the nonhuman primates housed
in the primary enclosure engages in scent marking, hard surfaces in
the primary enclosure must be spot-cleaned daily.

(c) Housekeeping for premises. Premises where housing
facilities are located, including buildings and surrounding grounds,
must be kept clean and in good repair in order to protect the
nonhuman primates from injury, to facilitate the husbandry practices
required in this subpart, and to reduce or eliminate breeding and living
areas for rodents, pests, and vermin. Premises must be kept free of
accumulations of trash, junk, waste, and discarded matter. Weeds,
grass, and bushes must be controlled so as to facilitate cleaning of the
premises and pest control. (9 C.F.R. § 3.84(a), (¢).)

Subpart F—Specifications for the Humane Handling, Care,
Treatment, and Transportation of Warmblooded Animals
Other Than Dogs, Cats, Rabbits, Hamsters, Guinea Pigs,
Nonhuman Primates, and Marine Mammals

§ 3.125 Facilities, general.

(a) Structural strength. The facility must be constructed of such
material and of such strength as appropriate for the animals involved.
The indoor and outdoor housing facilities shall be structurally sound
and shall be maintained in good repair to protect the animals from
injury and to contain the animals.

115



116

ANIMAL WELFARE ACT

(c) Storage. Supplies of food and bedding shall be stored in
facilities which adequately protect such supplies against deterioration,
molding, or contamination by vermin. . . .

(d) Waste disposal. Provision shall be made for the removal
and disposal of animal and food wastes, bedding, dead animals, trash
and debris. Disposal facilities shall be so provided and operated as to
minimize vermin infestation, odors, and disease hazards. . .. (9
C.F.R. § 3.125(a), (c), (d).)

§ 3.127 Facilities, outdoor.

(b) Shelter from inclement weather. Natural or artificial shelter
appropriate to the local climatic conditions for the species concerned
shall be provided for all animals kept outdoors to afford them
protection and to prevent discomfort to such animals. . . .

(c) Drainage. A suitable method shall be provided to rapidly
eliminate excess water. . . .(9 C.F.R. § 3.127(b), (¢).)

§ 3.130 Watering.

If potable water is not accessible to the animals at all times, it
must be provided as often as necessary for the health and comfort of
the animal. Frequency of watering shall consider age, species,
condition, size, and type of the animal. All water receptacles shall be
kept clean and sanitary. (9 C.F.R. § 3.130.)

§ 3.131 Sanitation.

(@) Cleaning of enclosures. Excreta shall be removed from
primary enclosures as often as necessary to prevent contamination of
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the animals contained therein and to minimize disease hazards and to
reduce odors. When enclosures are cleaned by hosing or flushing,
adequate measures shall be taken to protect the animals confined in
such enclosures from being directly sprayed with the stream of water
or wetted involuntarily.

(c) Housekeeping. Premises (buildings and grounds) shall be
kept clean and in good repair in order to protect the animals from
injury and to facilitate the prescribed husbandry practices set forth in
this subpart. Accumulations of trash shall be placed in designated
areas and cleared as necessary to protect the health of the animals. (9
C.F.R. § 3.131(), (c).)

Discussion

Respondents Andrew Burr and Carol Burr own and manage Respondent Big
Bear Farm, Inc., a zoo park located in Honesdale, Pennsylvania. (Answer, {
I.A.; CX4, 13; Tr. 285, 337, 344-46, 399, 404-05.) One part is a traditional
zoo which contains, among other animals, tigers, foxes, raccoons, donkeys,
bears, rabbits, squirrels, monkeys, buffalo, a llama, and a zebra. The other part
of the park is a petting zoo for children housing sheep, goats, potbellied pigs,
and other domesticated animals. There are approximately 60 to 75 animals
living on Big Bear Farm, Inc. (Tr. 347.) More than half the animals, including
the bears and cats, were hand-raised by the Burrs. (Tr. 400.) In addition to the
700 animals, farm animals and personal pets not subject to the requirements of
the Act also live on the premises. (Tr. 347.)

Respondent Andrew Burr has worked with and maintained exotic animals
since 1954 when he operated a zoo on Long Island. (Tr. 285.) During his
career, he has supplied animals for Shari Lewis, Steve Allen, and the Today
show. Presently, the Burrs consider the operation of Big Bear Farm, Inc., to
be more of a retirement hobby than a money-making venture, although they do
charge an entry fee for admission to the park. (Tr. 336, 340.) Persons 12 years
of age and over are charged $5.50, children from 5 years of age to 11 are
charged $3.50, and children under 5 years of age are admitted to the park for
free. (Tr. 336.) During the 1994 season, Respondent Big Bear Farm, Inc.,
grossed approximately $1,620; during the 1993 season, Respondent Big Bear
Farm, Inc., grossed approximately $1,870. (Tr. 336.) Andrew Burr testified
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that it costs between $15,000 and $16,000 a year to operate the park. (Tr. 349.)
In order to obtain additional income, Andrew Burr works as a mover, does odd
jobs, borrows money from his children, and rents the animals. (Tr. 349-51,
353-54.)

Andrew Burr was initially issued a license by USDA in 1989, but the name
on the license was subsequently changed to and remains as Big Bear Farm, Inc.
(CX-4, 13; Tr. 284-85, 34445))

From March 27, 1990, through February 9, 1993, Respondents’ facility
was inspected by five different APHIS employees on seven different occasions.
Numerous violations of the Act, regulations, and standards were found. They
are discussed below. Paragraphs III(A), IV(A), VI(A), and VIII(A) of the
Complaint allege that Respondents failed to maintain adequate records showing
the acquisition, disposition, and identification of animals, as required by 7
U.S.C. § 2140 and 9 C.F.R. § 2.75(b)(1). Although the humane treatment of
animals by dealers, exhibitors, and others is a principal concern of the Act, the
law is also concerned with adequate recordkeeping: "Inventory records, which
show births and deaths, are also an important indicator of the level of animal
husbandry, basic care and veterinary care provided by exhibitors.” In re Cecil
Browning, 52 Agric. Dec. 129, 141 (1993), aff’d per curiam, 15 F.3d 1097
(11th Cir. 1994) (Table).

The testimony of APHIS inspector Dr. O’Malley shows that Respondents
failed to maintain proper records concerning a brown bear, a stump-tailed
macaque, a silver fox, a European hedgehog, rabbits, a ringtail cat, and a rhesus
macaque. (Tr. 66-67, 94, 115-17, 142; CX-2, p. 8; CX-3, p. 4; CX-7, p. 6;
CX-12, p. 3.) However, Respondents’ lack of adequate recordkeeping appears
to be more of a misunderstanding than an attempt to deceive APHIS. For
example, on September 30, 1991, Respondent Andrew Burr presented a
document that he had prepared concerning the acquisition of a macaque monkey.
(Tr. 307-08.) Dr. O’Malley said that the document needed to be prepared by
the donor or seller of the animal and not by the person who bought the animal.
Respondent Andrew Burr later obtained a document prepared by the seller in
response to Dr. O’Malley’s request. (Tr. 307-08; RX-5.) Nevertheless, each
failure to maintain the required records constitutes a violation of 7 U.S.C. §
2140 and 9 C.F.R. § 2.75(b)(1).

Paragraphs IV(B)(4), V(B)(3), and VI(C)(5) of the Complaint allege that
Respondents failed to develop, document, and follow an appropriate plan for
environmental enhancement adequate to promote the psychological well-being
of nonhuman primates, in violation of 9 C.F.R. §§ 2.100(a) and 3.81. On
September 30, 1991, when APHIS inspected Respondents’ facility, there was no
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plan for the environmental enhancement of nonhuman primates. (CX-3, p. 4.)
On May 7, 1992, and July 28, 1992, however, the inspectors noted that
enrichment devices and toys were contained in the primates’ cages, but found
that no written plan approved by a veterinarian was available for review. (Tr.
128, 250, 261; CX-5, p. 3; CX-7, p. 7.) Respondent Andrew Burr explained
that:

I do remember that Dr. O’Malley he had told me that I had better prepare
some kind of a program of enhancement for the non-human primates
because it was going to be law and upon his next visit, I made sure I had
this thing ready and I showed it to him and he said that is no good. It
can’t be done by you. He neglected to tell me that it had to be done by
somebody else. (Tr. 363-64.)

Andrew Burr described Respondents’ "program” as follows:

We have put Fisher Price baby safe what they call busy boxes.
They have little whistles on them and things that you turn and
telephone things that you dial and handles that you pull and all of that
kind of stuff there. They are totally child safe. You can’t chew them
and have any paint poison or anything like that on them. Then they
have balls and swings and all kinds of things like that all kinds of
toys. (Tr. 309-10.)

Dr. O’Malley testified:

I didn’t see anything that was harmful or detrimental.

. . . [TIhe procedures that they were doing were all beneficial
and they were taking place. (Tr. 105.)

Nevertheless, the regulations require a plan as directed by the attending
veterinarian. Respondents obtained the required plan, which they made available
for review by the inspectors on September 2, 1992. (Tr. 394-95; CX-8, p. 2;
RX-4(b).) However, for the period of time that Respondents did not have a plan
as directed by the attending veterinarian, Respondents were not in compliance
with 9 C.F.R. §§ 2.100(a) and 3.81.
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Paragraph IV(B)(2) of the Complaint alleges that on September 30, 1991,
supplies of food and bedding were not stored so as to adequately protect them
against deterioration, molding, or contamination by vermin, in violation of
9 C.F.R. §§ 2.100(a) and 3.125(c). An APHIS inspector inspected Big Bear
Farm, Inc., on September 30, 1991, and found that bagels were stored on the
ground in open bags or in a plastic container that was not leak-proof and did not
have a tight-fittinglid. (CX-3, p. 2; Tr. 91, 94-95.) The record shows that Jjust
prior to the inspection, the bagels had been left by a local baker and that the
violation was corrected at the time of inspection. (Tr. 95-96; CX-3, p. 2.)
Nonetheless, on September 30, 1991, Respondents were, for some period of
time, in violation of 9 C.F.R. §§ 2.100(a) and 3.125(c).

Paragraphs III(B)(3) and IV(B)(3) of the Complaint allege that on
August 27, 1991, and September 30, 1991, respectively, Respondents failed to
provide a suitable method to eliminate excess water rapidly from outdoor
housing facilities for animals, in violation of 9 C.F.R. §§ 2.100(a) and 3.127(c).
On an August 27, 1991, inspection of Big Bear Farm, Inc., two APHIS
inspectors found an excess accumulation of algae in both the tiger and bear
enclosures, indicating that there was no suitable method to eliminate water
rapidly from those enclosures. (CX-2, p. 4; Tr. 76.) Similarly, during a
September 30, 1991, inspection of Big Bear Farm, Inc., an APHIS inspector
found an excess accumulation of algae in the bear enclosure. (Tr. 92, 97; CX-
3,p.2)

Paragraph II(B)(4) of the Complaint alleges that sufficient shade was not
provided to allow rabbits to protect themselves from the direct sunlight, in
violation of 9 C.F.R. §§ 2.100(a) and 3.52(a). On an August 27, 1991,
inspection of Big Bear Farm, Inc., two APHIS inspectors found that the shelter
provided for rabbits kept outdoors was not sufficient to allow all rabbits to
protect themselves from the direct sunlight. (Tr. 33, 191, 199; CX-2, p. 6.)
Respondent Andrew Burr disputes the number of shelters available, but states
that he built additional shelters after the inspection. (Tr. 375-76.)

Paragraphs HII(B)(5), VI(C)(3), and VII(B)(2) of the Complaint allege that
sufficient shelter was not provided to allow rabbits to remain dry during rain,
in violation of 9 C.F.R. §§ 2.100(a) and 3.52(b). On August 27, 1991, two
APHIS inspectors found that "3 houses are present now but more are needed to
provide for shade (or something else to provide for shade/shelter) so that all the
rabbits contain [sic] in that enclosure can get relief from the weather. . . ."
(CX-2, p. 6.) Both APHIS inspectors testified that there was insufficient shelter
for the rabbits, and one of the inspectors specifically stated that the shelter was
not sufficient for the rabbits to remain dry during rain. (Tr. 76-78, 199.)
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Respondent Andrew Burr disputes the number of shelters available, but states
that he built additional shelters after the inspection. (Tr. 375-76.)

During a July 28, 1992, inspection of Big Bear Farm, Inc., an APHIS
inspector found that rabbits kept outdoors were not provided with access to
shelter to allow them to remain dry during rain or snow. (Tr. 124; CX-7, p. 3.)
Respondent Andrew Burr stated that there were barrels in rabbit pens to provide
rabbits access to shelter, but acknowledges that he was told that there were not
enough barrels for the number of rabbits. (Tr. 318.) Similarly, during a
September 2, 1992, inspection of Big Bear Farm, Inc., two APHIS inspectors
found that "there were 6 rabbits housed in an enclosure equipped with a shelter
box that could reasonably be expected to accommodate 3-4 rabbits.” (CX-8,
p. 3; see also Tr. 134, 226.) The violation was corrected during the inspection.
(Tr. 134; CX-8, p. 3.)

Paragraph III(B)(7) of the Complaint alleges that on August 27, 1991,
water receptacles were not kept clean and sanitary, in violation of 9 C.F.R.
§§ 2.100(a), 3.55, and 3.130. During an August 27, 1991, inspection of Big
Bear Farm, Inc., two APHIS inspectors found that the "rabbit, tiger/goats &
sheep watering receptacles had an accumulation of dirt and algae these need to
be cleaned & kept clean and sanitary.” (CX-2, p. 8; see also Tr. 79-82, 161-
62.) Respondent Andrew Burr denies that there was any algae in the drinking
water, (Tr. 323-24), but states that "[t]here might have been a little on the edge
and the side of the bucket because on a regular interval at least once a day Carol
[Burr] goes around with a toilet brush and does all of the buckets.” (Tr. 324,
1. 8-11.)

Paragraphs II(B)(8) and VII(B)(5) of the Complaint allege that on
August 27, 1991, and September 2, 1992, respectively, primary enclosures were
not kept clean, in violation of 9 C.F.R. §§ 2.100(a) and 3.131(a); paragraph
VI(C)(6) of the Complaint alleges that on July 28, 1992, primary enclosures for
rabbits were not kept clean and sanitized, in violation of 9 C.F.R.

§§ 2.100(a) and 3.56(a); and paragraph VIII(C)(2) of the Complaint alleges that
on February 9, 1993, primary enclosures were not kept clean, in violation of 9
C.F.R. §§ 2.100(a), 3.84(a), and 3.131(a).

On an August 27, 1991, inspection of Big Bear Farm, Inc., two APHIS
inspectors found that "[t]here was an (excess) accumulation [sic] of feces, hair,
old food within the silver fox enclosure." (CX-2, p. 4; see also Tr. 83-84, 162-
64.) On July 28, 1992, two APHIS inspectors found that "3 pens housing 10
rabbits had an accumulation of feces and straw several inches thick. Also
excreta buildup inside shelter boxes in these pens was noted. In primary
enclosures equipped with solid floors soiled litter shall be removed and replaced
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with clean litter at least once each week (as per 9 CFR sec. 3.56a, 2).
Currently soiled litter is removed and replaced approximately monthly." (CX-7,
p. 5; see also Tr. 129-30.) On a September 2, 1992, inspection of Big Bear
Farm, Inc., two APHIS inspectors found that "one pen housing 2 fallow deer
had an accumulation of soiled bedding several inches thick," (Tr. 48, 138, 226;
CX-8, p. 4; CX-9A and B); and during a February 9, 1993, inspection of Big
Bear Farm, Inc., two APHIS inspectors found that the resting boards inside both
the rhesus monkey and the arctic fox enclosures bore an accumulation of feces,
bedding, and food waste which had been smeared into the boards. (Tr. 59-60,
149, 258, 428-29; CX-12, p.3.) Similarly, the gray squirrel enclosure
contained an accumulation of feces, food, feathers, and bedding material piled
up to a height of 3-4 inches at one end of the cage, and covered the rest of the
floor of the enclosure (excluding the shelter box) to a height of approximately
one-half inch. (Tr. 58-59, 150, 251; CX-9(e); CX-9(f); CX-9(g); CX-12, p. 3.)

Paragraphs III(B)(9) and IV(B)(S) of the Complaint allege that on
August 27, 1991, and September 30, 1991, respectively, Respondents’ premises
(buildings and grounds) were not kept clean and in good repair and free from
accumulations of trash, in violation of 9 C.F.R. §§ 2.100(a) and 3.131(c). On
an August 27, 1991, inspection of Big Bear Farm, Inc., two APHIS inspectors
found that the "(l1) area behind/between bears/coyotes/foxes/raccoon
enclosures—had an accumulation of brush & weeds which need to be
removed/trimmed back. ... (2) Refrigerator—(walk-in)—had an excess
accumulation of old, isolated pieces of fruits/vegetables/bread on the floor this
storage area needs to be kept clean & sanitary.” (CX-2, p. 6; see also Tr. 84-
86.) On September 30, 1991, an APHIS inspector found weeds and tall grass
around the cages containing the fox pup and red fox. (Tr. 106-07; CX-3, p. 4.)
Andrew Burr testified that he allowed the weeds to grow in order to provide
shade for the animals. (Tr. 305-07.)

Paragraphs V(B)(2) and VI(C)(4) of the Complaint allege that on May 7,
1992, and July 28, 1992, respectively, animals kept outdoors were not provided
with adequate shelter from inclement weather, in violation of 9 C.F.R. §§
2.100(a) and 3.127(b). On a May 7, 1992, inspection of Big Bear Farm, Inc.,
two APHIS inspectors found that "the enclosure housing 2 fallow deer did not
have adequate shelter from the elements. Plywood had been placed over the top
and one wall of the enclosure which is constructed of wire mesh over a wood
frame. Adequate shelter should consist of a roof and at least 3 sides of mater
[sic] which shelters the animals from wind and rain." (CX-5, p. 2; see also Tr.
113, 167.) On a July 28, 1992, inspection of Big Bear Farm, Inc., two APHIS
inspectors found that "the petting zoo enclosure housed 1 potbellied pig, 5 sheep
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and 7 goats was equipped with 2 wood shelter boxes and 1 plastic barrel. There
was not enough total shelter space to accommodate [sic] all animals housed in
this enclosure at the same time." (CX-7, p. 3; see also Tr. 124-28.)

Paragraph VI(C)(2) of the Complaint alleges that on July 28, 1992,
Respondents did not make provisions for removal and disposal of animal wastes
s0 as to minimize vermin infestation, odors, and disease hazards, in violation of
9 C.F.R. §§ 2.100(a) and 3.125(d). On a July 28, 1992, inspection of Big
Bear Farm, Inc., two APHIS inspectors found that a "cart full of garbage was
. . . in close proximity to an enclosure housing." (CX-7, p. 2; see also Tr.
122-24, 220, 315-16.) One of the inspectors testified that the cart did not have
a lid, (Tr. 122), and Respondent Andrew Burr testified that the cart is used to
load food waste and that after Respondents were cited for the violation, they
purchased a tarpaulin and keep the cart covered at all times, except to load it.
(Tr. 315-16.)

Paragraphs V(A), VI(B), VII(A), and VIII(B) of the Complaint allege that
on May 7, 1992, July 28, 1992, September 2, 1992, and February 9, 1993,
respectively, Respondents failed to provide veterinary care to animals in need
of such care. On the May 7, 1992, inspection of Big Bear Farm, Inc., two
APHIS inspectors found that:

#48 Veterinary Care Sec. 2.40.

On 5/7/92 the following animals were noted to be in need of
attention:

(1) Juvenile Brown Bear had an approximately 1 inch diameter
swelling on its muzzle. This animal should be examined by
the attending veterinarian;

(2) The yak’s hooves were overgrown and in need of trimming.
(CX-5, p. 2; see also Tr. 108-13, 247.)

The record clearly indicates that after the May 7, 1992, inspection,
Respondents did have the bear’s nose examined and that on the next subsequent
inspection the yak’s hooves were not identified as in need of trimming. (RX-6;
CX-7.) On July 28, 1992, APHIS inspectors observed a rabbit with hair loss
and a 2-inch diameter swelling on its back. (Tr. 117-18; CX-7, p. 6.) Andrew
Burr testified that after the July 28, 1992, inspection, a veterinarian prescribed
some ointment to put on the swelling and told him to leave it there until it
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matured, at which time he was to give it a quarter-inch lance. (Tr. 316-17.)
When APHIS requested a letter from a veterinarian confirming this treatment,
Respondents obtained a letter from a veterinarian detailing the rabbit’s treatment.
(Tr. 316-17, 387-90.) On September 2, 1992, two APHIS inspectors found that
"one rabbit described in the July 28, 1992, inspection report has been treated for
an abscess. While the initial lesion appears to be healing well, this rabbit has
developed another fluctuant swelling approximately 1'2-2 inches in diameter on
its back.” (CX-8, p. 4; see also Tr. 48, 132, 229-30, 235-36.) On February
9, 1993, an arctic fox was found to have excessively dilated pupils. (Tr. 60,
143-45, 251, 258-59; CX-12, p. 3.) Andrew Burr and Carol Burr testified that
the fox was going blind because of age, and that, when they took it to the
veterinarian the next day, the doctor confirmed that the condition was due to age
and that no treatment would be appropriate. (Tr. 321-22, 390-92, 402-03;
RX-6(b).)

The failure to provide prompt veterinary care to an animal can constitute
a serious threat to an animal’s health. In this case, however, veterinary care
was not deliberately withheld from the animals and it is not shown that
Respondents made a practice of withholding necessary veterinary care from their
animals. However, to the extent they did not provide veterinary care in four
instances, Respondents were not in compliance with 9 C.F.R. § 2.40.

Paragraphs III(B)(1), IV(B)(1), and VII(B)(4) of the Complaint allege that
on August 27, 1991, September 30, 1991, and September 2, 1992, respectively,
Respondents’ housing facilities for animals were not structurally sound and
maintained in good repair so as to protect the animals from injury, to contain the
animals, and to restrict the entrance of other animals, in violation of 9 C.F.R.
§§ 2.100(a) and 3.125(a). On August 27, 1991, two APHIS inspectors found
that Respondents’ llama enclosure had "a 6-12 inch gap between the ground and
bottom of fencing along gate way.” (CX-2, p. 2; see also Tr. 32-33, 69.)
Further, the APHIS inspectors found that on the "goats/sheep/ pig enclosure [a]
3-4 ft wide piece of fencing attached to primary fence, has begun to pull away
exposing jagged edges." (CX-2, p. 4; see also Tr. 32-33, 69). The record
shows further that, on September 30, 1991, gaps were found in the perimeter
fencing behind the bobcat and tiger enclosures. (CX-3, p. 2; Tr. 94.) On
September 2, 1992, Respondents also failed to maintain the pen housing the yak
in good repair. (CX-8, p. 3.)

Paragraphs II(1), V(B)(1), VI(C)(1), VII(B)(3), and VIII(C)(1) of the
Complaint allege that on March 27, 1990, May 7, 1992, July 28, 1992,
September 2, 1992, and February 9, 1993, respectively, Respondents’ facility
lacked a perimeter fence or equivalent safeguards necessary for the containment
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of dangerous, carnivorous wild animals, in violation of 9 C.F.R. §§ 2.100(a)
and 3.125(a). On March 27, 1990, an APHIS inspector found that "the
perimeter fence [at Big Bear Farm, Inc.,] is presently under construction around
the outside facility used to house the large cats. Presently, the bobcats are the
only animals in outside enclosures.” (CX-1, p. 2; see also Tr. 16, 18-20.)
During the May 7, 1992, July 28, 1992, September 2, 1992, and February 9,
1993, inspections of Big Bear Farm, Inc., APHIS inspectors found the perimeter
fence to still be incomplete, (CX-5, p. 3; CX-7, p. 7; CX-8, p. 3; CX-12, p. 2.)

Andrew Burr testified that prior to the first APHIS inspection and before
he received his initial exhibitor’s license, he had a discussion with Dr. Beasley,
an animal care specialist with APHIS, concerning what was necessary for a
perimeter barrier:

Dr. Beasley pretty much laid the format and ground rules for the
building of the enclosures and also she told us that there had to be
around the bear cages there had to be eight foot high. It was six foot
high at first she told us and then she came back at a later date and told
us that it had to be eight foot and I complained about it and she said
well you can put two more feet of barbed wire on the top and make
it eight foot and we did it just as she told us. (Tr. 287.)

Andrew Burr further testified: "We later on were told that we had to have
a [perimeter] fence around the total compound which encompasses 125 acres. "
(Tr. 288.) Andrew Burr said that he began working on the perimeter fence
"right then and there," but soon ran into trouble with the town supervisors,
delaying the project. (Tr. 289.) Despite these extenuating circumstances,
Respondents’ failure to provide adequate perimeter fencing constitutes a violation
of the standards. In re Patrick D. Hoctor, 54 Agric. Dec. 114 (1995), appeal
docketed, No. 95-2571 (7th Cir. July 3, 1995).

Finally, on inspection visits conducted on March 27, 1990, August 27,
1991, September 30, 1991, May 7, 1992, July 28, 1992, and September 2,
1992, APHIS inspectors found violations of the Act, regulations, and standards
and gave Respondents time to correct such violations. Respondents corrected
many of the violations by the time of the next APHIS inspection. However, the
record establishes that on each of seven inspections Respondents were not in
compliance with the Act and the regulations and standards issued under the Act.
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Findings of Fact

1. Respondents Andrew Burr and Carol Burr are individuals whose
mailing address is

2. Respondents are owners and managers of Big Bear Farm, Inc., a
Pennsylvania corporation operating from the same address.

3. At all times material herein, Respondent Big Bear Farm, Inc., was
licensed and operating as an exhibitor as defined in the Act and the regulations.

4. On [August 27, 1991,] September 30, 1991, [July 28, 1992,] and
February 9, 1993, Respondents failed to maintain complete records showing the
acquisition, disposition, and identification of animals.

5. On September 30, 1991, May 7, 1992, and July 28, 1992,
Respondents failed to develop, document, and follow an appropriate plan for
environmental enhancement adequate to promote the psychological well-being
of nonhuman primates.

6. On [August 27, 1991, and] September 30, 1991, Respondents failed
to provide a suitable method to eliminate excess water rapidly from outdoor
housing facilities for animals.

7.  On [August 27, 1991, and] September 30, 1991, . . . Respondents
failed to keep [their] premises (buildings and grounds) clean and free of
accumulations of trash.

8. On [May 7, 1992,] July 28, 1992, September 2, 1992, and February
9, 1993, Respondents failed to provide veterinary care to animals in need of
care.

9. On [August 27, 1991,] September 30, 1991, and September 2, 1992,
Respondents’ housing facilities for animals were not structurally sound and
maintained in good repair so as to protect the animals from injury, and to
contain the animals. . . .

10.  On [March 27, 1990,] May 7, 1992, July 28, 1992, September 2,
1992, and February [9], 1993, Respondents’ facility was not constructed in a
manner appropriate for the animals involved, in that it lacked a suitable
perimeter fence or equivalent safeguards necessary for the safe containment of
dangerous, carnivorous wild animals.

1. On [August 27, 1991, July 28, 1992,] September 2, 1992, [and
February 9, 1993,] Respondents failed to keep primary enclosures clean.

{12. On September 30, 1991, Respondents failed to store food in facilities that
adequately protect such food against deterioration, molding, or contamination by
vermin.
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[13. On August 27, 1991, Respondents failed to provide sufficient shade to
allow all rabbits kept outdoors to protect themselves from the direct rays of the
sun.

[14. On August 27, 1991, July 28, 1992, and September 2, 1992,
Respondents failed to provide rabbits kept outdoors with access to shelter to
allow them to remain dry during rain or snow.

[15. On August 27, 1991, Respondents failed to keep water receptacles
clean and sanitary, and failed to sanitize water receptacles when dirty.

[16. On May 7, 1992, and July 28, 1992, Respondents failed to provide
animals kept outdoors with adequate shelter from inclement weather.

[17. On July 28, 1992, Respondents failed to provide for removal and
disposal of food waste so as to minimize vermin infestation, odors, and disease
hazards.]

Conclusions of Law

1. On [August 27, 1991,] September 30, 1991, (July 28, 1992,] and
February 9, 1993, Respondents violated . . . 7 U.S.C. § 2140 and . . . 9
C.F.R. § 2.75(b)(1) by failing to maintain complete records showing the
acquisition, disposition, and identification of animals.

2. On September 30, 1991, May 7, 1992, and July 28, 1992,
Respondents violated . . . [9 C.F.R. §§] 2.100(a) and 3.81 by failing to
develop, document, and follow an appropriate plan for environmental
enhancement adequate to promote the psychological well-being of nonhuman
primates.

3. On[August 27, 1991, and] September 30, 1991, Respondents violated
... [9C.F.R. §§] 2.100(a) and 3.127(c) by failing to provide a method to
eliminate excess water rapidly from outdoor housing facilities for animals.

4. On September 30, 1991, Respondents violated . . . [9 C.F.R. §§]
2.100(a) and 3.131(c) [by failing to keep grounds clean;] on [August 27, 1991,
and] September 2, 1992, Respondents violated . . . [9 C.F.R. §§] 2.100(a) and
3.131(a) [by failing to keep primary enclosures clean;] on [August 27, 1991,
Respondents violated . . . 9 C.F.R. §§ 2.100(a) and 3.131(c) by failing to keep
the buildings and grounds clean and free of accumulations of trash; on July 28,
1992, Respondents violated 9 C.F.R. §§ 2.100(a) and 3.56(a) by failing to keep
primary enclosures for rabbits clean;] and on February 9, 1993, Respondents
violated 9 C.F.R. §§ 2.100(a), 3.84(a), and 3.131[(a) by failing to keep primary
enclosures clean.]
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5. On[May 7, 1992,] July 28, 1992, September 2, 1992, and February
9, 1993, Respondents violated . . . [9 C.F.R. §] 2.40 by failing to provide
veterinary care to animals in need of such care.

6. On [August 27, 1991,] September 30, 1991, and September 2, 1992,
Respondents violated . . . [9 C.F.R. §§] 2.100(a) and 3.125(a) by failing to
[provide] structurally sound housing facilities for animals [and failing to
maintain such facilities] in good repair so as to protect the animals from injury
and to contain the animals.

7. On [March 27, 1990,] May 7, 1992, July 28, 1992, September 2,
1992, and February 9, 1993, Respondents violated . . . [9 C.F.R. §§] 2.100(a)
and 3.125(a) by failing to erect a suitable perimeter fence or have equivalent
safeguards necessary for the safe containment of dangerous, carnivorous wild
animals.

[8. On September 30, 1991, Respondents violated 9 C.F.R. §§ 2.100(a)
and 3.125(c) by failing to store food in facilities which adequately protected such
food against deterioration, molding, or contamination by vermin.

[9. On August 27, 1991, Respondents violated 9 C.F.R. §§ 2.100(a) and
3.52(a) by failing to provide sufficient shade to allow rabbits kept outdoors to
protect themselves from the direct rays of the sun.

[10.  On August 27, 1991, July 28, 1992, and September 2, 1992,
Respondents violated 9 C.F.R. §§ 2.100(a) and 3.52(b) by failing to provide
sufficient shelter to allow rabbits kept outdoors to remain dry during rain or
SNOwW.

[11. On August 27, 1991, Respondents violated 9 C.F.R. §§ 2.100(a) and
3.55 by failing to sanitize watering receptacles when dirty, and 9 C.F.R. §§
2.100(a) and 3.130 by failing to keep water receptacles clean and sanitary.

[12. On May 7, 1992, and July 28, 1992, Respondents violated 9 C.F.R.
§§ 2.100(a) and 3.127(b) by failing to provide animals kept outdoors with
adequate shelter from inclement weather.

[13. On July 28, 1992, Respondents violated 9 C.F.R. §§ 2.100(a) and
3.125(d) by failing to make provision for the removal and disposal of food waste
$0 as to minimize vermin infestation, odors, and disease hazards.]

Issues Raised By Respondents on Appeal to the Judicial Officer
Respondents raise six issues on appeal. First, Respondents contend that:

The violations found by the [ALJ] under Conclusions of Law
numbers 1 through 4, 6 and 7, were incorrect in that Complainant is
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estopped from charging the particular violations involved due to its
previous admission through correspondence that these violations did
not exist (see Respondents pre-marked Exhibit No. 10). By
affirmatively stating that only certain violations existed at the time
such letters were promulgated, the Department is precluded from
raising violations at a later time which should have been recognized
at the time of correspondence. (Respondents’ Appeal of Decision of
Administrative Law Judge, p. 1), (hereafter RA).

Respondents did not introduce Respondents’ Exhibit No. 10 and no such
exhibit was admitted into evidence. However, I infer from the record, (Tr.
325-30; RA, p. 1; and RX-11(a) and RX-11(b)), that Respondents’ reference in
their appeal to "Respondents’ pre-marked Exhibit No. 10" is in error, and that
Respondents meant to refer to: (1) a 2-page letter from Dr. Valencia D.
Colleton, Northeast Sector Supervisor, REAC-Animal Care, APHIS, USDA, to
Andrew and Carol Burr, Owners, Big Bear Farm, Inc., dated December 15,
1992, (RX-11(a)), which has been admitted into evidence; and (2) a 1-page letter
from Dr. Colleton to Andrew and Carol Burr, dated January 15, 1993, (RX-
11(b)), which has been admitted into evidence.

The doctrine of equitable estoppel is not, in itself, either a claim or a
defense; rather, it is a means of precluding a litigant from asserting an otherwise
available claim or defense against a party who has detrimentally relied on that
litigant’s conduct. Kennedy v. United States, 965 F.2d 413, 417 (7th Cir.
1992); Olsen v. United States, 952 F.2d 236, 241 (8th Cir. 1991); ATC
Petroleum, Inc. v. Sanders, 860 F.2d 1104, 1111 (D.C. Cir. 1988); FDIC v.
Roldan Fonseca, 795 F.2d 1102, 1108 (1st Cir. 1986). One key principle of
equitable estoppel is that the party claiming the theory must demonstrate reliance
on the other party’s conduct in such a manner as to change his position for the
worse. Heckler v. Community Health Services, 467 U.S. 51, 59 (1984);
Carrillo v. United States, 5 F.3d 1302, 1306 (9th Cir. 1993); Kennedy v. United
States, supra, 965 F.2d at 418. The record does not show that Respondents
acted to their detriment based on the fact that the two letters in question from
the Complainant, RX-11(a) and RX-11(b), did not cite all the violations either
alleged in the Complaint, or found by the ALJ in the Initial Decision and Order.
Therefore, there is no factual basis for estoppel in this case.

“Respondents note that their appeal was prepared without benefit of the transcript. (RA, p. 1,
n.l.)
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Further, even if Respondents had acted to their detriment based on the
letters in question, RX-11(a) and RX-11(b), it is well settled that the government
may not be estopped on the same terms as any other litigant. Heckler v.
Community Health Services, supra, 467 U.S. at 60; United States Immigration
& Naturalization Serv. v. Hibi, 414 U.S. 5, 8 (1973) (per curiam); FCIC v.
Merrill, 332 U.S. 380, 383 (1947). It is only with great reluctance that the
doctrine of estoppel is applied against the government, and its application against
the government is especially disfavored when it thwarts enforcement of public
laws. Muck v. United States, 3 F.3d 1378, 1382 (10th Cir. 1993); Emery
Mining Corp. v. Secretary of Labor, 744 F.2d 1411, 1416 (10th Cir. 1984);
United States v. Browning, 630 F.2d 694, 702 (10th Cir. 1980), cert. denied,
451 U.S. 988 (1981). Equitable estoppel does not generally apply to the
government acting in its sovereign capacity, as it was doing in this case, United
States v. Killough, 848 F.2d 1523, 1526 (11th Cir. 1988); Johnson v. Williford,
682 F.2d 868, 871 (9th Cir. 1982); In re All-Airtransport, Inc., SO Agric. Dec.
412, 416 (1991); In re Norwich Beef Co., 38 Agric. Dec. 380, 396-98 (1979),
aff’d, No. H-79-210 (D. Conn. Feb. 6, 1981), appeal dismissed, No. 81-6080
(2d Cir. Jan. 22, 1982); In re M. & H. Produce Co., 34 Agric. Dec. 700,
760-61 (1975), aff’d, 549 F.2d 830 (D.C. Cir.) (unpublished), cert. denied, 434
U.S. 920 (1977), and estoppel is only available if the government’s wrongful
conduct threatens to work a serious injustice, if the public’s interest would not
be unduly damaged by the imposition of estoppel, and, generally, only if there
is proof of affirmative misconduct by the government. City of New York v.
Shalala, 34 F.3d 1161, 1168 (2d Cir. 1994); United States v. Vanhorn, 20 F.3d
104, 112 n.19 (4th Cir. 1994); United States v. Guy, 978 F.2d 934, 937 (6th
Cir. 1992); In re All-Airtransport, Inc., supra, 50 Agric. Dec. at 418, citing
Gestuvo v. District Director of INS, 337 F. Supp. 1093, 1099 (C.D. Cal. 1971).
Respondents bear a heavy burden when asserting estoppel against the
government and they have fallen far short of demonstrating that the traditional
elements of estoppel are present in this case.

Finally, RX-11(a) and RX-11(b) neither admit that the violations alleged in
the Complaint and later found by the ALJ, (Initial Decision and Order, pp. 14-
15), do not exist, nor affirmatively state that only "certain violations existed at
the time such letters were promulgated,” as Respondents contend. (RA, p. 1.)

RX-11(a) and RX-11(b) were dated December 15, 1992, and January 15,
1993, respectively, and obviously cannot constitute an admission that violations
did not occur on February 9, 1993, (25 days after the date of the latter letter).
Further, by their terms, RX-11(a) and RX-11(b) specifically relate to violations
revealed on inspection of Big Bear Farm, Inc., on May 7, 1992, July 28, 1992,
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and September 2, 1992. Therefore, the letters cannot operate as an admission
that violations did not occur on March 27, 1990, August27, 1991,
September 30, 1991, and February 9, 1993. Moreover, RX-11(a) and RX-11(b)
do not in any way indicate that violations other than those cited in the letters had
not been found, and they provide no basis for finding the ALJ’s Conclusions of
Law in error.

Second, Respondents contend that:

The violations found in Conclusion of Law No. 7 should be
dismissed as they pertain to a perimeter fence, the basis of which has
been ruled as unenforceable in the case of In re Patrick D. Hocktor
[sic], AWA Docket No. 93-10, 9 C.F.R. Section 3.125. (RA, pp. 1-
2)

The ALJ found in Conclusion of Law 7 that: "On May 7, 1992, July 28,
1992, September 2, 1992, and February 9, 1993, Respondents violated section
2.100(a) of the regulations and section 3.125(a) of the standards, by failing to
erect a suitable perimeter fence or equivalent safeguard necessary for the safe
containment of dangerous, carnivorous wild animals.” (Initial Decision and
Order, p. 15.)

9 C.F.R. § 3.125(a) provides:

(a) Structural strength. The facility must be constructed of such
material and of such strength as appropriate for the animals involved.
The indoor and outdoor housing facilities shall be structurally sound
and shall be maintained in good repair to protect the animals from
injury and to contain the animals.

APHIS has, by memorandum, interpreted this structural strength standard
to require a perimeter fence that is capable of containing wild and dangerous
animals, (such as some of those kept by Respondents), and of preventing
intrusion by unauthorized humans, predators, and small mammals which can
carry diseases.

Respondents base their argument for dismissal of the ALJ’s Conclusion of
Law No. 7 on an Initial Decision and Order issued in In re Patrick D. Hoctor,
in which an ALJ found that the perimeter fence requirement is a substantive rule
which is invalid because it was not published in the Federal Register. The
ALY’s Initial Decision and Order in In re Patrick D. Hoctor, as to the
enforceability of the perimeter fence requirement, was reversed. In re Patrick
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D. Hoctor, 54 Agric. Dec. 114 (1995), appeal docketed, No. 95-2571 (7th Cir.
July 3, 1995). The Department has consistently interpreted 9 C.F.R. § 3.125(a)
to require dealers and exhibitors to erect an appropriate perimeter fence for
some types of animals in appropriate circumstances. In re Patrick D. Hoctor,
supra, 54 Agric. Dec. at 124. See also In re Cecil Browning, 52 Agric. Dec.
129, 132, 143-44 (1993), aff’d per curiam, 15 F.3d 1097 (11th Cir. 1994)
(Table); In re Pet Paradise, Inc., 51 Agric. Dec. 1047, 1059 (1992), aff’d sub
nom. Wilson v. United States Dep’t of Agric., 61 F.3d 907, 1995 WL 309637
(7th Cir. 1995) (not to be cited per 7th Circuit Rule 53(b)(2)). In re Gus White,
49 Agric. Dec. 123, 129, 134, 139, 146-47 (1990). The Initial Decision and
Order in In re Patrick D. Hoctor provides no basis for finding the ALJ’s
Conclusion of Law No. 7 in this case in error.
Third, Respondents contend that:

The [ALJ] erred in failing to dismiss the Complaint in its entirety
in that the Complaint, as drafted, did not provide adequate notice of
the specific activities claimed to be in violation of the regulations.
Instead, the Complaint simply cites the regulation in question, and
claims an alleged violation, without any factual allegations therein,
which does not provide Respondents with an opportunity to defend and
adequately prepare against the charges. See, USDA Complaint. (RA,
p-2)

It is well settled that the formalities of court pleading are not applicable in
administrative proceedings. Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1944);
FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 142-44 (1940). Due process
is satisfied when the litigant is reasonably apprised of the issues in controversy.
In re Pet Paradise, Inc., supra, 51 Agric. Dec. at 1066; In re Dr. John H.
Collins, 46 Agric. Dec. 217, 233 n. 8 (1987). It is only necessary that the
Complainant in an administrative proceeding reasonably apprise the litigant of
the issues in controversy; any such notice is adequate and satisfies due process
in the absence of a showing that some party was misled.®

SNLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 350-51 (1938); Aloha Airlines, Inc.

v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 1979); NLRB v. Sunnyland Packing Co., 557 F.2d 1157,
1161 (Sth Cir. 1977); L.G. Balfour Co. v. FTC, 442 F.2d 1, 19 (7th Cir. 1971); Bruhn's Freezer
Meats v. United States Dep't of Agric., 438 F.2d 1332, 1342 (8th Cir. 1971); Swift & Co. v. United
States, 393 F.2d 247, 252-53 (7th Cir. 1968); Cella v. United States, 208 F.2d 783, 788-89 (7th
(continued...)
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Respondents contend that the Complaint filed in the instant case simply cites
the regulations alleged to have been violated and does not set forth factual
allegations regarding those violations. There is no basis for Respondents’
contention. The Complaint clearly states the nature of the proceeding and
identifies the Complainant and Respondents, the legal authority and jurisdiction
under which the proceeding was instituted, and the nature of the relief sought.
Each violation alleged in the Complaint states the date of the alleged violation,
the issue in controversy, and the statute and, or, regulation violated.
(Complaint.) The Complaint filed in this case fully apprised Respondents of the
issues in controversy, satisfies due process, and complies with the applicable
Rules of Practice, 7 C.F.R. § 1.135,% and there is nothing in the record to
indicate that Respondents were misled by the Complaint.

Fourth, Respondents contend that:

The [ALJ] erred in finding violations based upon testimony which
was not subject to cross examination, in particular, the submission of
investigation reports which were accepted by the court as substantive
evidence in the case. A review of the record indicates that on the few
occasions where the witness was able to testify as to the specific
nature of the violation (as opposed to relying solely upon a report),

%(...continued)

Cir. 1953), cert. denied, 347 U.S. 1016 (1954); American Newspaper Pub. Ass'n v. NLRB, 193
F.2d 782, 799-800 (7th Cir. 1951), cert. denied sub nom. International Typographical Union v.
NLRB, 344 U.S. 816 (1952); Mansfield Journal Co. v. FCC, 180 F.2d 28, 36 (D.C. Cir. 1950);
E.B. Muller & Co. v. FTC, 142 F.2d 511, 518-19 (6th Cir. 1944); A.E. Staley Mfg. Co. v. FIC,
135 F.2d 453, 454-55 (7th Cir. 1943); NLRB v. Pacific Gas & Elec. Co., 118 F.2d 780, 788 (9th
Cir. 1941); In re James Petersen, 53 Agric. Dec. 80, 92 (1994); In re Pet Paradise, Inc., supra,
51 Agric. Dec. at 1066; In re SSG Boswell, II, 49 Agric. Dec. 210, 212 (1990); In re Floyd Stanley
White, 47 Agric. Dec. 229, 264-65 (1988), aff'd per curiam, 865 F.2d 262, 1988 WL 133292 (6th
Cir. 1988); In re Sterling Colo. Beef Co., 35 Agric. Dec. 1599, 1601 (1976) (ruling on certified
questions), final decision, 39 Agric. Dec. 184 (1980), appeal dismissed, No. 80-1293 (10th Cir.
Aug. 11, 1980); In re A.S. Holcomb, 35 Agric. Dec. 1165, 1173-74 (1976).

¢ § 1.135 Contents of complaint.

A complaint filed pursuant to § 1.133(b) shall state briefly and clearly the nature
of the proceeding, the identification of the complainant and the respondent, the legal
authority and jurisdiction under which the proceeding is instituted, the allegations of fact
and provisions of law which constitute a basis for the proceeding, and the nature of the
relief sought. (7 C.F.R. § 1.135.)
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those allegations were dismissed after being subject to cross
examination. For example, Paragraph III.B.10. of the Complaint
turned out to be the presence of a rodent within the confines of the
facility, with the witness admitting that any animal, even a field
mouse, would cause him to write up a violation, Count IV.B.2.,
which turned out to be a bag of bagels that had just been dropped off
by a friend, another allegation based upon the existence of a spider
web in a barn, and another based upon a lid sitting next to a barrel
which was corrected in one second by placing the lid on top. (The
specific complaint numbers of the last two violations cannot be
ascertained due to the deficiencies in the Complaint as outlined above.)
The fact that an inspector noted a violation in a report is not
substantive evidence of the violation, and all findings based upon such
documents without testimony subject to cross examination should be
dismissed. (RA, p. 2.)

Each of the violations alleged in the Complaint was based, in part, on
inspection reports prepared on the date of inspection by the APHIS inspectors
who conducted the inspections.” All of the inspectors who prepared those
inspection reports were called as witnesses by the Complainant and, as
Respondents contend, many of the inspectors had no present recollection, at the

'CX-1: An inspection report prepared by an APHIS inspector, Mr. Stephen Smith, on the date
of his inspection of Respondents’ facility, March 27, 1990, in which he found the violation alleged
in Count II of the Complaint. CX-2: An inspection report prepared by APHIS inspectors,
Dr. James O’Malley and Ms. Jan Puzas, on the date of their inspection of Respondents® facility,
August 27, 1991, in which they found the violations alleged in Count III.A., B.1-5, 7-10 of the
Complaint. CX-3: An inspection report prepared by an APHIS inspector, Dr. O'Malley, on the
date of his inspection of Respondents’ facility, September 30, 1991, in which he found the violations
alleged in Count IV of the Complaint. CX-5: An inspection report prepared by APHIS inspectors,
Dr. O’Malley and Ms. Karla Wills, on the date of their inspection of Respondents’ facility, May 7,
1992, in which they found the violations alleged in Count V of the Complaint. CX-7: An
inspection report prepared by APHIS inspectors, Dr. O’Malley and Dr. Frances Miava Binkley, on
the date of their inspection of Respondents’ facility, July 28, 1992, in which they found the
violations alleged in Count VI of the Complaint. CX-8: An inspection report prepared by APHIS
inspectors, Drs. O’Malley and Binkley, on the date of their inspection of Respondents’ facility,
September 2, 1992, in which they found the violations alleged in Count VII of the Complaint. CX-
12: An inspection report prepared by APHIS inspectors, Dr. O'Malley and Ms. Wills, on the date
of their inspection of Respondents’ facility, February 9, 1993, in which they found the violations
alleged in Count VIII of the Complaint.
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time of their testimony at the hearing, of all of the findings reflected on their
respective inspection reports.®

Respondents did not object to the admission into evidence of the inspection
report prepared by APHIS inspector Stephen Smith on March 27, 1990, in
which he recorded his observations upon which the violation alleged in Count
II of the Complaint is based, (CX-1), and, therefore, Respondents are not in a
position to complain now. In re Gary Edwards, 54 Agric. Dec. 348, 352
(1995); In re Albert Lee Rowland, 40 Agric. Dec. 1934, 1942 (1981), aff'd, 713
F.2d 179 (6th Cir. 1983). The applicable Rules of Practice provide that:

(2) Objections. (i) If a party objects to the admission of any
evidence . .., the party shall state briefly the grounds of such
objection, whereupon an automatic exception will follow if the
objection is overruled by the Judge.

(ii) Only objections made before the Judge may subsequently be
relied upon in the proceeding. (7 C.F.R. § 1.141(g)(2)(ii) (1995).)

Respondents did, however, object to the admission of all the other
inspection reports, CX-2, CX-3, CX-5, CX-7, CX-8, and CX-12. (Tr. 40, 43,
51, 64.) However, Respondents’ contention that the evidence in those reports
cannot be admitted and constitute the basis for a finding of a violation of the Act
and regulations and standards issued under the Act is rejected. Contrary to
Respondents’ contention, administrative agencies are not barred from reliance

*APHIS inspector Stephen Smith testified that he did remember the violation reflected in his
inspection report (CX-1) and alleged in Count II of the Complaint. (Tr. 16.) APHIS inspector
Dr. O’Malley testified that he had some recollection of some of the violations reflected in his
inspection reports and that those reports refreshed his recollection with respect to some violations
reflected in his inspection reports and alleged in Counts III-VIII of the Complaint. (Tr. 28-37,
CX-2; Tr. 37-40, CX-3; Tr. 41-43, CX-5; Tr. 52-55, CX-7; Tr. 46-52, CX-8; Tr. 56-63, CX-12.)
APHIS inspector Jan Puzas testified that she did have some recollection of the violations reflected
in her inspection report and that the report refreshed her recollection with respect to some violations
reflected in her inspection report and alleged in Count III of the Complaint. (Tr. 189-95, CX-2.)
APHIS inspector Karla Wills testified that she had some recollection of some of the violations
reflected in her inspection reports and that those reports refreshed her recollection with respect to
some violations reflected in her inspection reports and alleged in Counts V and VIII of the
Complaint. (Tr. 246-50, CX-5; Tr. 250-53, CX-12.) APHIS inspector Dr. Binkley testified that
her inspection reports refreshed her recollection with respect to some of the violations reflected in
her inspection reports and alleged in Counts VI and VII in the Complaint. (Tr. 217-25, CX-7; Tr.
225-27, CX-8.)
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on hearsay evidence. See, e.g., Richardson v. Perales, 402 U.S. 389, 405-06
(1971). Such evidence need only bear satisfactory indicia of reliability, Hoska
v. United States Dep't of the Army, 677 F.2d 131, 138-39 (D.C. Cir. 1982), and
can constitute substantial evidence if reliable and trustworthy. Crawford v.
United States Dep’t of Agric., 50 F.3d 46, 49 (D.C. Cir.), cert. denied, 116 S.
Ct. 88 (1995); Williams v. United States Dep 't of Transp., 781 F.2d 1573, 1578
n.7 (11th Cir. 1986); Johnson v. United States, 628 F.2d 187, 190-91 (D.C.
Cir. 1980). Responsible hearsay has long been admitted in the Department’s
administrative proceedings.® Past recollection recorded is considered reliable,
probative, and substantial evidence and fulfills the requirements of the
Administrative Procedure Act, (5 U.S.C. § 556(d)), if made while the events
recorded were fresh in the witnesses’ minds. In re Gary Edwards, supra, 54
Agric. Dec. at 351-52; In re Bill Young, 53 Agric. Dec. 1232, 1253 (1994),
rev’d, 53 F.3d 728 (5th Cir. 1995) (2-1 decision); In re Eddie C. Tuck
(Decision as to Eddie C. Tuck), 53 Agric. Dec. 261, 284 (1994), appeal
voluntarily dismissed, No. 94-1887 (4th Cir. Oct. 6, 1994); In re Jack Kelly, 52
Agric. Dec. 1278, 1300 (1993), appeal dismissed, 38 F.3d 999 (8th Cir. 1994);
In re Charles Sims, 52 Agric. Dec. 1243, 1264 (1993); In re Cecil Jordan
(Decision as to Sheryl Crawford), 52 Agric. Dec. 1214, 1236 (1993), aff’d, 50
F.3d 46 (D.C. Cir. 1995), cert. denied, 116 S. Ct. 88 (1995). The inspection
reports at issue were prepared contemporaneously with the observations made
by the inspectors. All of the inspection reports reflect thoroughness. All of the
inspectors who prepared the reports testified at the hearing and had some
recollection of some of the findings contained in the reports. All of the
inspectors who prepared the inspection reports were subject to cross-examination
by Respondents who had an opportunity to challenge the reliability of the factual
findings contained in the inspection reports. Accordingly, the inspection reports
in question were properly admitted and relied on in this case.
Fifth, Respondents contend that:

*In re Jim Fobber, 55 Agric. Dec. ___, slip op. at 11 (Feb. 7, 1996); In re Dane O. Petty, 43
Agric. Dec. 1406, 1466 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986); In re De Graaf
Dairies, Inc., 41 Agric. Dec. 388, 427 n.39 (1982), aff'd, No. 82-1157 (D.N.J. Jan. 24, 1983),
aff’d mem., 725 F.2d 667 (3d Cir. 1983); In re Richard L. Thornton, 38 Agric. Dec. 1425, 1435
(Remand Order), final decision, 38 Agric. Dec. 1539 (1979); In re Maine Potato Growers, Inc., 34
Agric. Dec. 773, 791-92 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re Marvin Tragash Co.,
33 Agric. Dec. 1884, 1894 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975).
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The [ALJ] erred in failing to dismiss all allegations based upon
the annual renewal of Respondents’ license pursuant to the language
of Regulation 2.3(a), which evidences the fact that Complainant found
no legitimate violations in that the license was continually renewed.
It should be noted that none of the legal arguments raised in items 1
through 5 above, although raised at the hearing, were addressed by the
[ALJ] in his decision and Order. (RA, pp. 2-3.)

The annual renewal of Respondents’ license under the Act is not evidence
that Respondents complied with the Act and the regulations and standards issued
under the Act. Section 2.3(a) of the regulations provides that:

(@) Each applicant must demonstrate that his or her premises and
any animals, facilities, vehicles, equipment, or other premises used or
intended for use in the business comply with the regulations and
standards set forth in parts 2 and 3 of this subchapter. Each applicant
for an initial license or license renewal must make his or her animals,
premises, facilities, vehicles, equipment, other premises, and records
available for inspection during business hours and at other times
mutually agreeable to the applicant and APHIS, to ascertain the
applicant’s compliance with the standards and regulations. (9 C.F.R.

§ 2.3(a).)

I find no language in 9 C.F.R. § 2.3(a) that suggests, as Respondents
contend, that license renewal evidences that Respondents did not violate the Act,
and the regulations and standards issued under the Act. Even if an inspection
were conducted as a prerequisite to each annual renewal of Respondents’ license
and no violations were found on the date of those renewal inspections,
Respondents’ compliance at the time of those annual renewal inspections would
not constitute a basis for dismissal of alleged violations which are based upon
inspections conducted on other occasions.

Sixth, Respondents contend that:

The [ALJ] erred in finding violations and [imposing] sanctions of
any nature whatsoever [because the violations were not willful]. (RA,

p-5.)

Respondents cite the ALJ’s discussion in his Initial Decision and Order in
which he stated, inter alia, that recordkeeping deficiencies appear to be "more
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of a misunderstanding than an attempt to deceive APHIS" (Initial Decision and
Order, p. 4); that, with respect to Respondents’ efforts to provide nonhuman
primates with an environment to promote psychological well-being, "the
procedures that [Respondents followed] . . . were all beneficial and . . . taking
place” (Initial Decision and Order, p. 6, quoting testimony of Dr. O’Malley);
that, with respect to housekeeping procedures, "the record does not show that
Respondents deliberately mistreated their animals” (Initial Decision and Order,
p. 7); that, with respect to veterinary care, "veterinary care was not deliberately
withheld from the animals and it is not shown that Respondents made a practice
of withholding necessary veterinary care from their animals" (Initial Decision
and Order, p. 9); and that, with respect to the perimeter fence, Respondents
received conflicting advice with respect to what was required (Initial Decision
and Order, p. 10).

I agree with the ALJ that Respondents willfully violated the Act and the
regulations and standards issued under the Act. An action is willful under the
Administrative Procedure Act, (5 U.S.C. § 558(c)), if a prohibited act is done
intentionally, irrespective of evil intent, or done with careless disregard of
statutory requirements. Cox v. United States Dep’t of Agric., 925 F.2d 1102,
1105 (8th Cir. 1991); Finer Foods Sales Co. v. Block, 708 F.2d 774, 777-78
(D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 F.2d
370, 374 (5th Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981);
George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.) cert. denied,
419 U.S. 830 (1974); Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961);
Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 1960); In re
Julian J. Toney, 54 Agric. Dec. __, slip op. at 53-54 (Dec. 5, 1995); In re
Zoological Consortium of Maryland, Inc., 47 Agric. Dec. 1276, 1284 (1988);
In re David Sabo, 47 Agric. Dec. 549, 554 (1988).!° See also Butz v. Glover
Livestock Comm’n Co., 411 U.S. 182, 187 n.5 (1973). ("*Wilfully’ could refer
to either intentional conduct or conduct that was merely careless or negligent.")
United States v. Illinois Central R.R., 303 U.S. 239, 24243 (1938) ("In statutes
denouncing offenses involving turpitude, ‘willfully’ is generally used to mean

'“The United States Court of Appeals for the Fourth Circuit and the United States Court of
Appeals for the Tenth Circuit define the word "willfulness,” as that word is used in 5 U.S.C. §
558(c), as an intentional misdeed or such gross neglect of a known duty as to be the equivalent of
an intentional misdeed. Capital Produce Co. v. United States, 930 F.2d 1077, 1079 (4th Cir.
1991); Hutto Stockyard, Inc. v. United States Dep't of Agric., 903 F.2d 299, 304 (4th Cir. 1990);
Capitol Packing Co. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965). Even under this more
stringent definition, many of Respondents’ violations would still be found willful.
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with evil purpose, criminal intent or the like. But in those denouncing acts not
in themselves wrong, the word is often used without any such implication. Our
opinion in United States v. Murdock, 290 U.S. 389, 394, shows that it often
denotes that which is ‘intentional, or knowing, or voluntary, as distinguished
from accidental,” and that it is employed to characterize ‘conduct marked by
careless disregard whether or not one has the right so to act.”")

Respondents’ facility was inspected seven times by five inspectors over the
course of almost 3 years and on each occasion violations were found. While
Respondents corrected some of the violations either immediately or by the time
of the next subsequent inspection, many of the same violations were repeated.

Respondents were fully aware of the applicable regulations and standards.
Not only were the regulations and standards published in the Federal Register,
thereby constructively notifying Respondents of those regulations and standards,
FCIC v. Merrill, 332 U.S. 380, 385 (1947); Bennett v. Director, Office of
Workers’ Compensation Programs, 717 F.2d 1167, 1169 (7th Cir. 1983);
Diamond Ring Ranch, Inc. v. Morton, 531 F.2d 1397, 1405 (10th Cir. 1976),
but also Respondent Andrew Burr stated that he received the applicable
regulations and standards approximately once a year. (Tr. 361-62; see also CX-
4, CX-13.) Further, after each inspection, Respondents were provided with a
copy of the inspection report which identified each violation observed by APHIS
inspectors. (CX-1, CX-2, CX-3, CX-5, CX-7, CX-8, and CX-12.) Despite
constructive and actual knowledge of the regulations and standards and full
disclosure of the observations made by APHIS inspectors during each inspection,
Respondents repeatedly violated the Act and the regulations and standards issued
under the Act; thus, clearly supporting a finding that Respondents’ violations
were willful.

Further, 7 U.S.C. § 2149(a) authorizes the suspension or revocation of a
license of an exhibitor if the exhibitor has violated or is violating any provision
of the Act or any regulation or standard promulgated by the Secretary under the
Act. The only requirement is that at least one of the violations be willful. The
existence of additional violations not shown to be willful does nothing to take
away the Secretary’s authority to suspend or revoke an exhibitor’s license. Cox
v. United States Dep’t of Agric., supra, 925 F.2d at 1105 n.10.

Finally, even if the Respondents had been able to show that none of their
violations were willful, it would not support their contention that the ALJ erred
in "assessing sanctions of any nature whatsoever."

The Act provides that:
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Any dealer, exhibitor, research facility, intermediate handler,
carrier, or operator of an auction sale subject to section 2142 of this
title, that violates any provision of this chapter, or any rule,
regulation, or standard promulgated by the Secretary thereunder, may
be assessed a civil penalty by the Secretary of not more than $2,500
for each such violation, and the Secretary may also make an order that
such person shall cease and desist from continuing such violation. (7
U.S.C. § 2149(b).)

Thus, there is no requirement that the Secretary prove that the violations were
willful in order to assess either a civil penalty or issue a cease and desist order
under the Act. Willfulness, therefore, is only relevant with respect to that part
of the sanction that affects Respondent Big Bear, Inc.’s, license.

Further, in this case, even the suspension of Respondent Big Bear Farm,
Inc.’s, license would be proper without proof of willfulness. The Act itself does
not require proof of a willful violation in order to suspend or revoke a license.
The requirement is in 5 U.S.C. § 558(c) which provides, in pertinent part, as
follows:

Except in cases of willfulness or those in which public health, interest,
or safety requires otherwise, the withdrawal, suspension, revocation,
or annulment of a license is lawful only if, before the institution of
agency proceedings therefor, the licensee has been given—
(1) notice by the agency in writing of the facts or conduct
which may warrant the action; and
(2) opportunity to demonstrate or achieve compliance with
all lawful requirements. (5 U.S.C. § 558(c).)

Willfulness need not be proven in proceedings under 5 U.S.C. § 558(c) to
withdraw, suspend, revoke, or annul a license if the agency has given the
licensee written notice that comports with 5 U.S.C. § 558(c)(1) and the licensee
has had an opportunity to demonstrate or achieve compliance with lawful
requirements as provided in 5 U.S.C. § 558(c)(2). The record clearly
demonstrates that the Respondents were repeatedly notified in writing by APHIS
of the facts that would warrant suspension of Respondent Big Bear, Inc.’s,
license, and Respondents were repeatedly given an opportunity to achieve
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compliance with the Act and the regulations and standards issued under the
Act.M!

Respondents contend in their Response to Complainant’s Appeal of
Decision and Order and Opposition to Respondent’s [sic] Appeal, (hereafter
RRCA), that:

The amount of fines sought by the Department will effectively
close down the facility in question. The Department admits the small

scale nature of the operation in question, while at the same time
requesting fines that are approximately five times the amount of the
annual gross income of Big Bear Farms [sic]. The net effect of such
a fine would be to forever close down the facility. Based upon the
findings of the [ALJ] that any alleged violations were ones of omission
rather than commission, and of negligence rather than wilful intent,
and that none of the animals had been specifically harmed by the
alleged violations, the relief sought is Draconian, and not
proportionate to the types of violations alleged. (Emphasis in the
original.) (RRCA, {2.)

Based upon the considerations required by the Act to be made regarding the
appropriateness of the penalty, (7 U.5.C. § 2149(b)), the Department’s sanction
policy, and the facts in this case, I did not assess Respondents Andrew Burr and
Carol Burr the full civil penalty requested by the Complainant. The issues
raised by Respondents in RRCA, { 2 are addressed below under the heading
"Sanction. "

Issue Raised By Complainant on Appeal to the Judicial Officer

Complainant appeals the ALJ’s dismissal of 27 violations alleged in the
Complaint.” (Complainant’s Appeal of Decision and Order, Opposition to
Respondent’s [sic] Appeal, and Its Brief in Support Thereof, p. 8) (hereafter
CA). Complainant believes that the ALJ dismissed 27 violations alleged in the

11As stated above, Respondents had actual and constructive notice of the applicable regulations
and standards. Further, after each inspection, Respondents were provided with a copy of the
inspection report which identified each violation observed by APHIS inspectors. Nonetheless,
Respondents continued to violate the regulations and standards under the Act, and, often,
Respondents continued to engage in violations identical to those previously found by APHIS
inspectors and reported to Respondents.
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Complaint because Respondents corrected many of the violations by the time of
the next APHIS inspection. (CA, p. 8, quoting the ALJ’s Decision and Order,
p.- 11.) However, the ALJ’s Decision and Order does not state that
Respondents’ subsequent correction of violations by the time of the next APHIS
inspection is the basis for his dismissal. This Department’s policy is that the
subsequent correction of a condition not in compliance with the Act or the
regulations or standards issued under the Act has no bearing on the fact that a
violation has occurred. In re Pet Paradise, Inc., 51 Agric. Dec. 1047 (1992),
aff’d sub nom. Wilson v. United States Dep’t of Agric., 61 F.3d 907, 1995 WL
309637 (7th Cir. 1995) (not to be cited per 7th Circuit Rule 53(b)(2)). Each
dealer, exhibitor, operator of an auction sale, and intermediate handler must
always be in compliance in all respects with the regulations in 9 C.F.R. Part 2
and the standards in 9 C.F.R. Part 3. (9 C.F.R. § 2.100(a).) This duty exists
regardless of a "correction date" suggested by an APHIS inspector who notes
the existence of a violation. While corrections are to be encouraged and may
be taken into account when determining the sanction to be imposed, even the
immediate correction of a violation, as occurred in the instant case on a number
of occasions, does not operate to eliminate the fact that a violation occurred and
does not provide a basis for the dismissal of the alleged violation.

The Department’s policy regarding corrections of violations of the Act and
the regulations and standards issued under the Act was clearly articulated in In
re Pet Paradise, Inc., supra, which was issued September 16, 1992. Further,
the record shows that many of the violations dismissed by the ALJ were not
corrected by the next subsequent inspection. Therefore, Complainant may be
under a misapprehension regarding the reason for the ALJ’s dismissal of "27"
alleged violations.

I infer from the AL)’s Decision and Order that the ALJ did not find that
Complainant proved its case by a preponderance of the evidence with respect to
those violations which he dismissed. As I stated above, I agree with all of the
violations that the ALJ did find, and I further find that the record as a whole
also shows Complainant carried its burden of proof by a preponderance of the
evidence with respect to the violations alleged in paragraphs II(1); III(A);
III(B)(1), with respect to violations of 9 C.F.R. §§ 2.100(a) and 3.125(a);
1I(B)(3); MI(B)(4); II(B)(5); II(B)(7); III(B)(8); II(B)(9), with respect to
violations of 9 C.F.R. §§ 2.100(a) and 3.131(c); IV(B)(2); V(A); V(B)(2);
VI(A); VI(C)(2); VI(C)(3); VI(C)4); VI(C)X(6), with respect to violations of 9
C.F.R. §§ 2.100(a) and 3.56(a); and VII(B)(2) of the Complaint.

While the Complainant has a prima facie case with respect to the violations
alleged in paragraphs III(B)(1), with respect to violations of 9 C.F.R. §§ 3.53(a)
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and 3.80(a); III(B)(2); HI(B)(9), with respect to a violation of 9 C.F.R. §
3.84(c); IMI(B)(10); IV(B)(1), with respect to violations of 9 C.F.R. §§ 3.53(a)
and 3.80(a); IV(B)(5), with respect to a violation of 9 C.F.R. § 3.84(c);
VI(C)(6), with respect to a violation of 9 C.F.R. § 3.56(b); VI(C)(7); and
VII(B)(1) of the Complaint, I do not find that the evidence is strong enough to
reverse the ALJ. Further, Complainant has not appealed the ALJ’s dismissal
of the violation alleged in paragraph III(B)(6) of the Complaint.

Sanction
As to the appropriate sanction, the Act provides:
§ 2149. Violations by licensees

(a) If the Secretary has reason to believe that any person
licensed as a dealer, exhibitor, or operator of an auction sale subject
to section 2142 of this title, has violated or is violating any provision
of this chapter, or any of the rules or regulations or standards
promulgated by the Secretary hereunder, he may suspend such
person’s license temporarily, but not to exceed 21 days, and after
notice and opportunity for hearing, may suspend for such additional
period as he may specify, or revoke such license, if such violation is
determined to have occurred.

(b) Any dealer, exhibitor, research facility, intermediate
handler, carrier, or operator of an auction sale subject to section 2142
of this title, that violates any provision of this chapter, or any rule,
regulation, or standard promulgated by the Secretary thereunder, may
be assessed a civil penalty by the Secretary of not more than $2,500
for each such violation, and the Secretary may also make an order that
such person shall cease and desist from continuing such violation.
Each violation and each day during which a violation continues shall
be a separate offense. . . . The Secretary shall give due consideration
to the appropriateness of the penalty with respect to the size of the
business of the person involved, the gravity of the violation, the
person’s good faith, and the history of previous violations. (7 U.S.C.
§ 2149(a), (b).)
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The Department’s current sanction policy is set forth in In re S.S. Farms
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen),
50 Agric. Dec. 476, 497 (1991), aff’d, 991 F.2d 803, 1993 WL 128889 (Sth
Cir. 1993) (not to be cited as precedent under 9th Circuit Rule 36-3)]:

The sanction in each case will be determined by examining the nature
of the violations in relation to the remedial purposes of the regulatory
statute involved, along with all relevant circumstances, always giving
appropriate weight to the recommendations of the administrative
officials charged with the responsibility for achieving the congressional

purpose.

While the annual gross revenue of Respondent Big Bear Farm, Inc., was
under $2,000 in 1993 and 1994, (Tr. 336), the facility covers 125 acres, and by
February of 1993, Respondents exhibited between 60 and 75 animals, (Tr. 347).
The annual licensing fee regulations, (9 C.F.R. § 2.6), classify exhibitors by the
number of animals exhibited. Under this scheme, Respondents’ facility is
considered fairly large. Thus, I conclude that Respondents operated at least a
moderate-sized facility, and certainly one where the civil penalty requested by
Complainant would be appropriate.

Respondents state that the "net effect" of the assessment of the civil penalty
requested by Complainant, $9,000, "would be to forever close down [Big Bear
Farm, Inc.]" (RRCA, {2.) The effect of the assessment of a civil penalty on
the ability of the Respondents to continue to operate as exhibitors is not one of
the criteria required to be examined under the Act, and I have not taken it into
account in determining the amount of the civil penalty to assess Respondents
Andrew Burr and Carol Burr. See generally In re Pet Paradise, Inc., 51 Agric.
Dec. 1047, 1071 (1992), aff’d sub nom. Wilson v. United States Dep’t of Agric.,
61 F.3d 907, 1995 WL 309637 (7th Cir. 1995) (not to be cited per 7th Circuit
Rule 53(b)(2)) ("To [the four criteria in the Animal Welfare Act}, the Judicial
Officer once added a fifth, i.e., a requirement that consideration be given to
Respondents’ ability to pay civil penalties, but that has since been removed as
a criterion, since the [Animal Welfare Act}, unlike some other statutes, does not
require it." [Footnote omitted]); In re Mr. & Mrs. Stan Kopunec, 52 Agric.
Dec. 1016, 1023 (1993) ("[Albility to pay is not a relevant consideration in
Animal Welfare Act cases."); In re Jerome A. Johnson, 51 Agric. Dec. 209,
216 (1992) ("Ability to pay is a relevant circumstance under a number of civil
penalty provisions administered by this Department, e.g., 15 US.C. §
1825(b)(1); see also 7 U.S.C. §§ 193(b), 213(b), but since that statutory factor
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is not specified in the Animal Welfare Act, it will not be considered in
determining future civil penalties under the Animal Welfare Act.").

There is no evidence that Respondents deliberately mistreated the animals.
However, Respondents repeatedly and willfully violated the Act and the
regulations and standards issued under the Act. Many of the violations were
serious and could have impaired the health of the animals.

The Complainant could have sought $2,500 for each violation."? In light
of the amount that Complainant could have requested and the number of
violations and serious nature of many of the violations, the requested sanction
of a civil penalty of $9,000, and of a 60-day suspension of Big Bear Farm,
Inc.’s, license, is modest, not Draconian as Respondents contend. (RRCA,
2)

Moreover, an examination of other cases brought by APHIS for similar
violations reveals that civil penalties and suspension periods similar to those
sought by Complainant in this case have been assessed in the past. See, e.g.,
In re Ronald D. DeBruin, 54 Agric. Dec. _ (June 29, 1995) ($5,000 civil
penalty and 30-day suspension of a license for 21 violations of the Act and
regulations and standards issued under the Act); In re Patrick D. Hoctor, 54
Agric. Dec. 114 (1995) ($7,500 civil penalty and 40-day suspension of a license
for "more than" 15 violations of the Act and regulations and standards issued
under the Act), appeal docketed, No. 95-2571 (7th Cir. July 3, 1995); In re
Tuffy Truesdell, 53 Agric. Dec. 1101 (1994) ($2,000 civil penalty and 60-day
suspension of a license for numerous violations on four different dates over a
13-month period); In re James Petersen, 53 Agric. Dec. 80 (1994) ($5,000 civil
penalty and 1-year license disqualification); In re Alex Pasternak, 52 Agric.
Dec. 180 (1993) ($10,000 civil penalty and minimum 1-year license suspension);
In re Dwight Carpenter, 51 Agric. Dec. 239 (1992) ($3,000 civil penalty and
minimum 6-month license suspension); In re S.S. Farms Linn County, Inc.
(Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric. Dec. 476
(1991) ($10,000 civil penalty and minimum 1-year license suspension), aff’d,
991 F.2d 803 (9th Cir.), 1993 WL 128889 (9th Cir. 1993) (not to be cited as
precedent under 9th Circuit Rule 36-3).

7] found that Complainant proved its case by a preponderance of the evidence with respect to
36 paragraphs in the Complaint. Complainant could have sought and had assessed a maximum civil
penalty of $2,500 for each paragraph in the Complaint that I found Respondents violated, for a total
civil penalty of $90,000.
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Nonetheless, considering the statutory criteria, the Department’s sanction
policy, the record regarding Respondents’ correction of some violations and
attempts to correct other violations, the number of violations alleged which I do
not find Complainant proved by a preponderance of the evidence, and
Complainant’s recommendation regarding sanction, I believe a civil penalty of
$6,750 and a suspension of 45 days is appropriate.” Finally, I believe that
Respondents should be ordered to cease and desist from further violations.

For the foregoing reasons, the following Order should be issued.

Order
Paragraph I

Respondents Andrew Burr and Carol Burr, as the alter egos of Respondent
Big Bear Farm, Inc., are jointly and severally assessed a civil penalty of $6,750.
The penalty shall be paid by certified check or money order, made payable to
the Treasurer o f the United States, and forwarded within 120 days of service
of this Order to:

Sharlene A. Deskins

United States Department of Agriculture
Office of the General Counsel

Room 2014 South Building

Washington, DC 20250-1400

The certified check or money order should indicate that payment is in reference
to AWA Docket No. 93-32.

Paragraph II

Respondent Big Bear Farm, Inc.’s, license under the Animal Welfare Act
is hereby suspended for 45 days and thereafter until Respondents’ facility is
found by APHIS to be in compliance with the Act and the regulations and
standards issued under the Act.

“Based on the testimony of APHIS inspector Dr. O'Malley and the unique circumstances
surrounding the violation, no part of the sanction is based on Respondents’ September 30, 1991,
violation of 9 C.F.R. §§ 2.100(a) and 3.125(c) alleged in paragraph IV(B)(2) of the Complaint.
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Paragraph II1

Respondents, their agents and employees, successors and assigns, directly
or through any corporate or other device, shall cease and desist from violating
the Act and the regulations and standards issued under the Act, and in particular,
shall cease and desist from:

1. Failing to maintain records of the acquisition, disposition, description,
and identification of animals, as required;

2. Failing to develop, document, and follow an appropriate plan for
environmental enhancement adequate to promote the psychological well-being
of nonhuman primates;

3. Failing to provide for the rapid elimination of excess water from
housing facilities for animals;

4. Failing to keep the premises (buildings and grounds) clean and in good
repair and free of accumulations of trash;

5. Failing to provide adequate veterinary care to animals in need of such
care;

6. Failing to construct and maintain housing facilities for animals so that
they are structurally sound and in good repair in order to protect the animals
from injury, and contain them securely;

7. Failing to erect a perimeter fence or other equivalent safeguards
necessary for the safe containment of dangerous, carnivorous wild animals;

8. Failing to store food in facilities which adequately protect such food
against deterioration, molding, or contamination by vermin;

9. Failing to provide sufficient shade to allow rabbits kept outdoors to
protect themselves from the direct rays of the sun;

10. Failing to provide sufficient shelter to allow rabbits kept outdoors to
remain dry during rain or snow;

11. Failing to sanitize water receptacles when dirty and failing to keep
water receptacles clean and sanitary;

12. Failing to provide animals kept outdoors with adequate shelter from
inclement weather;

13. Failing to make provision for the removal and disposal of animal wastes
S0 as to minimize vermin infestation, odors, and disease hazards; and

14. Failing to keep primary enclosures clean.

Paragraph II of this Order shall become effective on the 30th day after
service of this Order on Respondents. Paragraph III of this Order shall become
effective on the day after service of this Order on Respondents.
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In re: WILLIAM JOSEPH VERGIS.
AWA Docket No. 93-25.
Decision and Order filed April 1, 1996.

Cease and desist order — Civil penalty — License disqualification — Sanction policy —
Violation of consent decision — Violation of handling requirements — Credibility — Employees
of licensees — Independent contractors working for licensees.

The Judicial Officer affirmed Judge Kane's (ALJ) Decision and Order assessing a civil penalty
against Respondent and directing Respondent to cease and desist from violating the Animal Welfare
Act (Act) and the regulations and standards issued under the Act. However, the Judicial Officer
increased the civil penalty from $500 to $2,500; disqualified Respondent from becoming licensed
for a period of 1 year; found that Respondent’s violation of a regulation issued under the Act
constitutes a violation of the cease and desist provisions of the Consent Decision issued in In re
Studio Animal Rentals, Inc., AWA Docket No. 88-7 (Feb. 9, 1989); and, in accordance with the
Consent Decision, prohibited Respondent from engaging in any activity for which a license is
required under the Act until February 11, 1999. Respondent could have been found to have engaged
in business as an exhibitor without a license. However, distinctions unique to this record were made
between employees of licensees and independent contractors working for licensees, such that it
would have presented a reviewing court with too ambiguous a record. Neither the ALJ’s Finding
of Fact regarding Respondent’s credibility nor the ALJ's basis for finding that Respondent had
violated 9 C.F.R. § 2.131(b)(1) are adopted. The sanction imposed is appropriate.

Robert A. Ertman, for Complainant.

James J. Lawton, 111, St. Paul, Minnesota, for Respondent.

Initial decision issued by Paul Kane, Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

This case is a disciplinary proceeding under the Animal Welfare Act, as
amended, (7 U.S.C. § 2131 ef seq.), (hereafter Act), and the regulations issued
under the Act, (9 C.F.R. § 1.1 ef seq.). The proceeding was instituted by a
Complaint filed on June 24, 1993, by the Acting Administrator of the Animal
and Plant Health Inspection Service, (hereafter APHIS), United States
Department of Agriculture, (hereafter USDA).

The Complaint alleges that Respondent engaged in business as an exhibitor
and dealer under the Act without being licensed, and failed to handle an animal
so that there was minimal risk of harm to the animal and to the public, in
violation of 9 C.F.R. § 2.131(b)(1). Respondent filed an Answer to the
Complaint, and a hearing was held in St. Paul, Minnesota, on September 8-9,
1994. Robert A. Ertman, Esq., represented Complainant. James J. Lawton,
111, Esq., represented Respondent.

On June 22, 1995, Administrative Law Judge Paul Kane, (hereafter ALJ),
issued an Initial Decision and Order assessing a civil penalty of $500 against
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Respondent and directing that Respondent cease and desist from violations of the
Act and the regulations and standards issued under the Act; on August 29, 1995,
Complainant appealed to the Judicial Officer to whom authority to act as final
deciding officer in the Department’s adjudicatory proceedings subject to
5 U.S.C. §§ 556 and 557 has been delegated, (7 C.F.R. § 2.35);! and on
November 6, 1995, the case was referred to the Judicial Officer for decision.

Based upon a careful consideration of the record in this case, I agree with
the ALJ that on November 5, 1990, at Phoenix, Arizona, Respondent willfully
violated 9 C.F.R. § 2.131(b)(1) by failing to handle a Bengal tiger so that there
was minimal risk of harm to the animal and to the public, as alleged in
paragraph III of the Complaint. However, I also find that Respondent’s willful
violation of 9 C.F.R. § 2.131(b)(1) constitutes a violation of the Consent
Decision and Order issued in In re Studio Animal Rentals, Inc., AWA Docket
No. 88-7 (Feb. 9, 1989). (CX-1.)

Paragraph II of the Complaint alleges that "[fJrom February 11, 1989, and
continuing to the present, the [R]espondent has engaged in business as an
exhibitor and dealer as defined in the Act and the regulations, without being
licensed, in willful violation of section 4 of the Act (7 U.S.C. § 2134), section
2.1 of the regulations (9 C.F.R. § 2.1 (1989, 1992)), and the Decision and
Order issued in AWA Docket No. 88-7 on February 9, 1989." Complainant
withdrew the allegation in paragraph II of the Complaint that "[flrom February
11, 1989, and continuing to the present, [Rjespondent has engaged in business
as a ... dealer as defined in the Act and the regulations, without being
licensed, in willful violation of section 4 of the Act (7 U.S.C. § 2134), section
2.1 of the regulations (9 C.F.R. § 2.1 (1989, 1992)), and the Decision and
Order issued in AWA Docket No. 88-7 on February 9, 1989." (Complainant’s
Appeal and Memorandum in Support Thereof, p. 2. n. 1, hereafier CA.) Based
upon the unique circumstances in this case, I agree with the ALJ’s dismissal of
paragraph II of the Complaint.

Applicable Statute and Regulations

7 U.S.C.:

“The position of Judicial Officer was established pursuant to the Act of April 4, 1940, (7 U.S.C.
§§ 450c-450g); Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5
U.S.C. app. at 1490 (1994); and section 212(a)(1) of the Department of Agriculture Reorganization
Act of 1994, (7 U.S.C. § 6912(a)(1)).
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§ 2132. Definitions

When used in this chapter—

(h) The term "exhibitor” means any person (public or private)
exhibiting any animals, which were purchased in commerce or the
intended distribution of which affects commerce, or will affect
commerce, to the public for compensation, as determined by the
Secretary, and such term includes carnivals, circuses, and zoos
exhibiting such animals whether operated for profit or not; but such
term excludes retail pet stores, organizations sponsoring and all
persons participating in State and country fairs, livestock shows,
rodeos, purebred dog and cat shows, and any other fairs or exhibitions
intended to advance agricultural arts and sciences, as may be
determined by the Secretary[.] (7 U.S.C. § 2132(h).)

9 C.F.R.:
PART 1 - DEFINITION OF TERMS

§ 1.1 Definitions.

Exhibitor means any person (public or private) exhibiting any
animals, which were purchased in commerce or the intended
distribution of which affects commerce, or will affect commerce, to
the public for compensation, as determined by the Secretary. This
term includes carnivals, circuses, animal acts, zoos, and educational
exhibits, exhibiting such animals whether operated for profit or not.
This term  excludes retail pet stores, horse and dog races,
organizations sponsoring and all persons participating in State and
county fairs, livestock shows, rodeos, field trials, coursing events,
purebred dog and cat shows and any other fairs or exhibitions intended
to advance agricultural arts and sciences as may be determined by the
Secretary. (9 C.F.R. § 1.1.)
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PART 2 — REGULATIONS
Subpart I — Miscellaneous

§ 2.131 Handling of Animals.

(b)(1)  During public exhibition, any animal must be handled
so there is minimal risk of harm to the animal and to the public, with
sufficient distance and/or barriers between the animal and the general
viewing public so as to assure the safety of animals and the public. (9
C.F.R. § 2.131(b)(1).)

Discussion

Respondent, is an individual whose address is 3669 Bear Creek Road East,
Askov, Minnesota 55704. (Respondent’s Brief in Support of Proposed Findings
of Fact, Conclusions of Law and Order, p. 25, Y 1, hereafter RB.) In
connection with a disciplinary proceeding previously instituted under the Act,
Respondent, Studio Animal Rentals, Inc., and Complainant agreed to the entry
of a Consent Decision and, in accordance with that agreement, Administrative
Law Judge James W. Hunt issued a Decision and Order in In re Studio Animal
Rentals, Inc., AWA Docket No. 88-7 (Feb. 9, 1989), (hereafter Consent
Decision). (CX-1.) The Consent Decision provides, in pertinent part, that:

Order

1. Respondents [Studio Animal Rentals, Inc., and William
Joseph Vergis], their agents, employees, successors and assigns, and
all persons acting in concert with them, directly or indirectly, shall
cease and desist from violating the Act [Animal Welfare Act, as
amended, (7 U.S.C. § 2131 ef seq.)] and the regulations and standards
issued thereunder . . . . (CX-1, p. 3.)
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2. Respondent William Joseph Vergis shall not, directly or
indirectly, through any agent, employee, corporation, or other device,
engage in any activity for which a license is required under the Act
and regulations for a period of ten years; provided however, that six
years of this ten year period shall be suspended and held in abeyance
unless it is found after notice and an opportunity for hearing that he
has violated any provision of this order within four years. (CX-1, p.
4.)

In August 1990, Respondent, acting on behalf of Ms. Anne Mackenroth,
(then known as Ms. Anne Frantzen), a licensed exhibitor under the Act, (USDA
license number 41-C-63; RX-5), entered into a contract with Dun & Bradstreet
Software Services, Inc., to exhibit a tiger at the Pointe Resort, Phoenix,
Arizona, on November 5, 1990. (Tr. 224-25, 328-31; CX-116A, p. 1; see also
CX-104A, pp. 2-4; CX-117A; CX-118.) Dun & Bradstreet Software Services,
Inc.’s, Chairman, John P. Imlay, Jr., paid Respondent for the exhibition, (Tr.
330-31; CX-116A, pp. 1-2; CX-119), and Respondent moved one 450-pound
male Bengal tiger named Sarang owned by Ms. Mackenroth, (Tr. 174-75), from
Ms. Mackenroth’s Hinckley, Minnesota, facility to Phoenix, Arizona, in early
November 1990. (Tr. 331, 340-42; CX-116A, p. 2.) On the afternoon of
November 5, 1990, Respondent exhibited Sarang in the courtyard of the Pointe
Resort, Phoenix, Arizona. (CX-101A; CX-104A, p. 2.) During this exhibition,
Respondent had Sarang on a leash and stood close to the tiger. (Tr. 139, 147;
CX-104A, p. 2.) Ms. Adele Revella, then known as Ms. Adele Kalas, who was
at the hotel for a conference, asked Respondent if she could pet the tiger. (Tr.
130, 140, 148; CX-101B, p. 1; CX-104A, p. 2; CX-108, p. 2.) Respondent
replied that the tiger was tame and she could pet the tiger. (Tr. 130, 140, 148;
CX-101B, p. 1; CX-102, pp. 2-3; CX-104A, p. 2.) Respondent then indicated
the manner in which Ms. Revella should approach the tiger. (Tr. 130, 141-43,
148; CX-101B, p. 1; CX-102, p. 3.) As Ms. Revella reached down to pet
Sarang, the tiger grabbed Ms. Revella’s right leg with his paw, placed Ms.
Revella’s leg in his mouth, bit down, and stood up, causing Ms. Revella to fall
to the ground. (Tr. 130, 143-44, 148; CX-101B, pp. 1-3; CX-102, pp. 1-2;
CX-116A, p. 2.) Respondent placed a stick on Sarang’s nose and instructed
Sarang to release Ms. Revella. (Tr. 131, 144, 148; CX-101B, p- 2; CX-102,
p.4.) When Sarang did not obey, Respondent repeatedly struck Sarang with the
stick until it broke. (Tr. 131, 144, 148; CX-101B, p. 2; CX-102, pp. 3-4; CX-
104A, p. 2.) For a number of minutes, Sarang dragged Ms. Revella around the
grounds of the hotel. (Tr. 131; CX-101B, p. 2; CX-102, p. 3; CX-104A, p.
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1.) Respondent asked those present to obtain and strike the tiger with a shovel.
(Tr. 131; CX-101B, p. 2.) In an attempt to comply with Respondent’s request,
Mr. Michael Yazbak, one of the hotel guests, found a metal tube and repeatedly
struck Sarang on the head with the tube; two hotel employees inserted a broom
handle in Sarang’s mouth and attempted to pry Sarang’s mouth open; and other
persons repeatedly hit Sarang with various objects, often on the head. (Tr. 131-
32, 145, 148-49; CX-101B, p. 2; CX-102, pp. 3-4; CX-104A, pp. 2-3; CX-108,
pp- 8-9.) For some period of time, Sarang bit Ms. Revella’s leg harder each
time he was hit, but eventually he stopped dragging Ms. Revella and let go of
her leg. (Tr. 131; CX-101B, p. 2.) Ms. Revella had been placed in fear of
loosing her leg and even her life; Ms. Revella’s leg was broken; Ms. Revella
sustained a number of cuts and puncture wounds; and Ms. Revella suffered great
pain and inconvenience over an extended period of time. (CX-101B, pp. 2-16;
CX-102, pp. 2, 4; CX-104A, pp. 1, 3.)

Sarang was seized from Respondent for brief period of time by Arizona
state officials, (CX-104A, p. 4; CX-104B), and the Arizona Game and Fish
Department issued a citation to Respondent for failing to keep the tiger from
public contact and failing to keep the tiger in complete control. (CX-103, p. 4;
CX-104A, pp. 1, 4; CX-104D; CX-108, p. 1.) After the incident, Respondent
moved Sarang back to Ms. Mackenroth’s Hinckley, Minnesota, facility. (CX-
116A, p. 2.)

Respondent testified that on November 5, 1990, he handled Sarang in as
careful a manner as possible, (Tr. 446-47, 454), he did not handle Sarang
negligently, (Tr. 454), and he provided as safe an environment as possible so
that there would be minimal risk for the people that were around Sarang. (Tr.
447-49.) Respondent further testified that, during his exhibition of Sarang, he
never gave anyone permission to touch or pet Sarang, (Tr. 450-51), he at all
times kept his body between Sarang and the patrons that were viewing Sarang,
(Tr. 447), and he was never even a foot away from Sarang, (Tr. 449).
Specifically, Respondent testified that: "[h]is [Sarang’s] hind feet were probably
touching my leg or my foot." (Tr. 449, 1. 20-21.) Despite this testimony
regarding his proximity to Sarang, Respondent testified that he was not sure of
the direction from which Ms. Revella approached Sarang, but believes that "she
had to have approached from the front because it was the only opening, so to
speak.” (Tr. 452, 11. 11-12.) Respondent also testified that he did not know
where Ms. Revella came from, (Tr. 453, 11. 15-16), that he did not see Ms.
Revella go around behind Sarang, (Tr. 453, 1. 19), and that the incident
occurred "behind the tiger and behind me." (Tr. 453, 1. 21-22.) Further,
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Respondent testified that he did not see Ms. Revella reach out and try to pet
Sarang until after Sarang moved to grab Ms. Revella’s leg. (Tr. 451-52.)

Even if I found Respondent’s version of the facts surrounding his handling
of Sarang on November 5, 1990, convincing, which I do not, I would not agree
with Respondent’s conclusions regarding the manner in which he handled Sarang
and the risk of harm to the public and Sarang posed by Respondent’s handling
of Sarang. It appears from Respondent’s testimony that Respondent did not see
Ms. Revella approach Sarang, and that there was neither sufficient distance nor
any barriers between Ms. Revella and Sarang to assure the safety of Sarang and
Ms, Revella. The record clearly demonstrates that Respondent, in willful
violation of 9 C.F.R § 2.131(b)(1), failed to handle Sarang so that there was
minimal risk of harm to Sarang, Ms. Revella, and other members of the public
(particularly those members of the public upon which Respondent called, and
those which felt compelled, to assist Ms. Revella); and that Respondent’s
violation caused the very harm to a member of the public that the regulation is
designed to prevent. Further, although the record does not reflect that Sarang
suffered any physical injuries, the tiger was struck several times with hard
objects, often on the head, by Respondent and employees and patrons of the
Pointe Resort. For a period of time, Sarang reacted to each blow by biting Ms.
Revella’s leg harder than he had just prior to the blow, indicating that Sarang
was fully aware that he was being hit. Further, a broom handle was inserted
into Sarang’s mouth and pressure was applied in an attempt to pry open his
mouth. The events of November 5, 1990, could not have been pleasant for
Sarang, and I infer from the facts that Sarang was harmed.

Respondent’s violationof 9 C.F.R. § 2.131(b)(1) also constitutes a violation
of the Consent Decision, (CX-1), which specifically provides that "Respondents
[Studio Animal Rentals, Inc., and William Joseph Vergis] . . . shall cease and
desist from violating the Act [Animal Welfare Act, as amended, (7 U.S.C. §
2131 et seq.)] and the regulations and standards issued thereunder. . . ." (CX-
1, p.- 3.) 9 C.F.R. § 2.131(b)(1) is a regulation issued under the Act. The
Consent Decision further provides that "Respondent William Joseph Vergis shall
not . . . engage in any activity for which a license is required under the Act and
the regulations for a period of ten years; provided however, that six years of this
ten year period shall be suspended and held in abeyance unless it is found after
notice and opportunity for hearing that he has violated any provision of this
order within four years." (CX-1, p. 4.)

Respondent was provided the requisite notice and opportunity for a hearing
in the instant proceeding (record of the instant proceeding), and Respondent’s
violation of 9 C.F.R. § 2.131(b)(1) on November 5, 1990, is a violation of the
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Order in the Consent Decision that occurred within 4 years of the effective date
of that Order. Therefore, in accordance with the Consent Decision, Respondent
is prohibited from engaging in any activity for which a license is required under
the Act and the regulations for the 10-year period beginning, as provided in the
Consent Decision, on the first day after service of the Consent Decision on
Respondent, which was February 11, 1989. (CX-1, p. 5; CA, p. 1.)

Findings of Fact

1. Respondent William Joseph Vergis is an individual whose mailing
s s

2. In connection with a previous disciplinary proceeding, In re Studio
Animal Rentals, Inc., AWA Docket No. 88-7 (Feb. 9, 1989), Respondent agreed
with Complainant to the entry of a Consent Decision.

3. In accordance with the Consent Decision, Administrative Law Judge
James W. Hunt ordered Respondent to cease and desist from violating the Act
and the regulations and standards issued under the Act.

4. The Consent Decision provides that Respondent shall not, directly or
indirectly, through any agent, employee, corporation, or other device, engage
in any activity for which a license is required under the Act and regulations for
a period of 10 years; provided however, that 6 years of this 10-year period shall
by suspended and held in abeyance unless it is found after notice and an
opportunity for hearing that Respondent has violated any provision of the order
within 4 years.

5. On November 5, 1990, at Phoenix, Arizona, while exhibiting a Bengal
tiger, Respondent failed to handle the animal so that there was minimal risk of
harm to the animal and to the public, with sufficient distance and/or barriers
between the animal and the general viewing public so as to assure the safety of
the animal and the public.

Conclusions of Law

1. On November 5, 1990, Respondent willfully violated 9 C.F.R. §
2.131(b)(1) by failing, during the public exhibition of a Bengal tiger, to handle
the animal so that there was minimal risk of harm to the animal and to the
public, with sufficient distance and/or barriers between the animal and the
general viewing public so as to assure the safety of the animal and the public.
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2.  On November 5, 1990, Respondent violated the cease and desist
provisions of the Consent Decision, by violating the Act and a regulation issued
under the Act.

Issues Raised By Complainant on Appeal to the Judicial Officer

Complainant raises four issues on appeal. First, Complainant contends
that:

The [ALIJ] erred in finding that the Respondent was not an exhibitor
[required to be licensed under the Act]. (CA pp. 2-7.)

I agree with the ALJ’s dismissal of paragraph II of the Complaint, based
upon the unique circumstances in this case.

The record clearly establishes, and Complainant and Respondent agree, that
since February 1989, Respondent has not been licensed as an exhibitor under the
Act, and that, during this period, Respondent repeatedly acted as a booking
agent for licensed exhibitors, trained animals for exhibition, handled animals
during exhibitions, moved animals in commerce to and from exhibitions, and
exhibited animals to the public for compensation. (RB, pp. 6-7, 15;
Complainant’s Brief in Support of Proposed Findings of Fact, Conclusions of
Law, and Order, p. 13, hereafter CB; CA, pp. 3-4.)

Respondent contends that, since he was not the owner of the animals being
exhibited and since he always acted as an independent contractor for another
person that was licensed under the Act, Respondent was not required to be
licensed. (RB, pp. 6-8, 15-23.) Complainant states that, while the record
strongly suggests that Respondent owned some of the animals which Respondent
trained, handled, moved, and exhibited during the period in which he did not
have a license, (CA, p. 4), "[o]wnership of the . . . animals being exhibited is
not an element of being an exhibitor.” (CB, p. 13; see also CA, pp. 4-5.)
Further, Complainant states "that a license under the Animal Welfare Act is not
required to operate as a booking agent or trainer”, (CB, p. 14; CA, p. 5), and
that "APHIS does not require that each circus animal trainer be licensed." (CA,
p. 3.) Further still, two of Complainant’s witnesses, Mr. John Kirchberg,
APHIS Investigator, and Mr. Mark Kurland, Enforcement Specialist, USDA,
Regulatory Enforcement, testified that Respondent could act as a booking agent,
handler, trainer, and even exhibit animals as a trainer without a license under
the Act. (Tr. 57, 78-79, 273-74.) Finally, Ms. Mackenroth testified that she
was informed by Mr. Kirchberg and Dr. Magid, Area Supervisor for Regulatory
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Enforcement and Animal Care, APHIS, that Respondent could continue to work
as a trainer. (Tr. 200-01.)

Complainant contends, however, that by virtue of being an independent
contractor, Respondent could not exhibit animals without a license. (CA, p. 4.)
Complainant characterizes Respondent’s defense (that he was acting as an
independent contractor for owners of the animals) as an "admission” not a
"defense.” (CB, p. 13; CA, p. 4.) Thus, the issue posed both by Respondent
and Complainant is whether an independent contractor, working for a licensee,
must personally be licensed under the Act, in order to exhibit animals to the
public for compensation.

Neither the Act nor the regulations exempt persons from the definition of
the term "exhibitor" based on the legal relationship those persons have to
licensees for whom they work. Moreover, the Secretary could require all those
who meet the definition of "exhibitor” to be licensed. However, Complainant’s
briefs (CB and CA) and the testimony offered by Messrs. Kirchberg and
Kurland, two APHIS employees called as witnesses by Complainant, indicate
that, at the very least, APHIS exempts employees of licensees from having to
be licensed under the Act if those employees only exhibit animals on behalf of
their employers. The record does not indicate that Respondent was made aware
of any distinction drawn by APHIS between independent contractors and
employees of licensees.

The record clearly shows that Respondent was an "exhibitor” as that term
is defined in the Act and regulations. However, Complainant has not shown by
a preponderance of the evidence that Respondent was working only for himself.
Instead, the record indicates that Respondent was working as a (self-described)
independent contractor on behalf of persons who were properly licensed under
the Act. I agree with Complainant that Respondent could, under the Act and the
regulations, be found to be engaged in business as an exhibitor without a license,
in willful violation of 7 U.S.C. § 2134 and 9 C.F.R. § 2.1, and in violation of
the Consent Decision. However, I reluctantly do not do so here because
distinctions unique to this record, which were made between employees of
licensees and independent contractors working for licensees, are such that a
reviewing court would be presented with too ambiguous a record. Nonetheless,
I agree with Complainant that, if Respondent’s actions had been for himself or
for a person who was not licensed under the Act, Respondent would be found
to have engaged in business as an exhibitor without a license, in willful violation
of 7 U.S.C.
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§2134 and 9 C.F.R. § 2.1, thereby contravening the Consent Decision. For the
foregoing reasons, on this record, I agree with the ALJ’s dismissal of paragraph
II of the Complaint.

Second, Complainant contends that:

The [ALJ] erred in finding that the Respondent was a credible witness.
(CA p. 10))

The ALJ found that:

Based upon visual and aural observations of Mr. Vergis’
appearance and demeanor during the presentation of his testimony at
the hearing, all facts presented by him relating to relevant issues
establish the truth of matters therein described. [Footnote omitted.]
The evidence presented by Mr. Vergis in this hearing is worthy of
belief and entitled to credit. (Initial Decision and Order, Finding of
Fact 8, p. 18.)

Complainant contends that the ALJ’s finding regarding Respondent’s
credibility is itself "hopelessly incredible.” (CA, p. 22.) Complainant’s basis
for this contention is the inconsistencies which Complainant finds when
comparing Respondent’s testimony in the instant case with Respondent’s
deposition testimony given in connection with Adele Kalas v. Dun & Bradstreet
Software Services, Inc., et al., No. CV 92-01867 (Ariz. Super. Ct. June 9,
1992). (CX-201.)

It is the consistent practice of the Judicial Officer to give great weight to
the findings by ALJs since they have the opportunity to see and hear witnesses
testify.2 However, in some circumstances, the Judicial Officer has reversed as
to the facts where: (1) documentary evidence or inferences to be drawn from the
facts are involved, In re Gerald F. Upton, 44 Agric. Dec. 1936, 1942 (1985);
In re Dane O. Petty, 43 Agric. Dec. 1406, 1421 (1984), aff'd, No. 3-84-2200-R

’E.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); compare In re Mr. &
Mrs. Richard L. Thornton, 38 Agric. Dec. 1425, 1426-28 (Remand Order), final decision, 38 Agric.
Dec. 1539 (1979) (affirming Judge Baker's dismissal of Complaint on remand where she had
originally accepted the testimony of Respondent’s wife, Respondent’s employee, and Respondent’s
“real good friend" over that of three disinterested USDA veterinarians); In re Unionville Sales Co.,
38 Agric. Dec. 1207, 1208-09 (1979) (Remand Order); In re National Beef Packing Co., 36 Agric.
Dec. 1722, 1736 (1977), aff’d, 605 F.2d 1167 (10th Cir. 1979).
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(N.D. Tex. June 5, 1986); In re Aldovin Dairy, Inc., 42 Agric. Dec. 1791,
1797-98 (1983), aff’d, No. 84-0088 (M.D. Pa. Nov. 20, 1984); In re Leon
Farrow, 42 Agric. Dec. 1397, 1405 (1983), aff'd in part and rev’d in part, 760
F.2d 211 (8th Cir. 1985); In re King Meat Co., 40 Agric. Dec. 1468, 1500-01
(1981), aff’d, No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), remanded, No. CV
81-6485 (C.D. Cal. Mar. 25, 1983) (to consider newly discovered evidence),
order on remand, 42 Agric. Dec. 726 (1983), aff’d, No. CV 81-6485 (C.D.
Cal. Aug. 11, 1983) (original order of Oct. 20, 1982, reinstated nunc pro tunc),
aff’d, 742 F.2d 1462 (9th Cir. 1984) (unpublished) (not to be cited as precedent
under 9th Circuit Rule 21); (2) the record is sufficiently strong to compel a
reversal as to the facts, In re Eldon Stamper, 42 Agric. Dec. 20, 30 (1983),
aff’'d, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992);
or (3) an ALJY’s findings of fact are hopelessly incredible, Fairbank v. Hardin,
429 F.2d 264, 268 (9th Cir.), cert. denied, 400 U.S. 943 (1970); In re Rosia
Lee Ennes, 45 Agric. Dec. 540, 548 (1986).

Moreover, the Judicial Officer is not bound by the ALJ’s credibility
determinations, and may make separate determinations of witnesses’ credibility,
subject only to court review for substantial evidence. In re Midland Banana &
Tomato Co., 54 Agric. Dec. __, slip op. at 45-46 (Aug. 16, 1995), appeal
docketed, No. 95-3552 (8th Cir. Oct. 16, 1995); In re Tipco, Inc., 50 Agric.
Dec. 871, 890-93 (1991), aff’d per curiam, 953 F.2d 639 (4th Cir.), 1992 WL
14586, printed in 51 Agric. Dec. 720 (1992), cert. denied, 506 U.S. 826
(1992). See also Universal Camera Corp. v. NLRB, 340 U.S. 474, 496 (1951).

I agree with Complainant that a comparison of Respondent’s testimony in
the instant case with Respondent’s deposition testimony as evidenced by CX-201
reveals inconsistencies. Further, I find that Respondent’s testimony regarding
his handling of Sarang on November 5, 1990, lacks credibility. On the other
hand, I find that much of Respondent’s testimony is credible.

Consequently, I have not adopted the ALJ’s Finding of Fact Number 8 as
part of this final Decision and Order. But, I do not go so far as to find that the
ALJ’s decision (to credit Respondent’s evidence) was erroneous to the point of
being hopelessly incredible.

Third, Complainant contends that:

Although the ALJ found that the [Rlespondent violated the
handling regulations during the exhibition of a tiger, [the ALJ’s]
discussion of this issue should be rejected because the theory under
which [Respondent] was found liable although not an exhibitor is not
a correct statement of the law. (CA, p. 22.)
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Complainant fails to identify those statements of law in the ALJ’s
discussion which Complainant believes are incorrect. Instead, Complainant
primarily appears to take issue with the ALJ’s discussion of the facts
surrounding Respondent’s November 5, 1990, violation of 9 C.F.R. §
2.131(b)(1). Complainant states as follows:

During a break in rehearsals the respondent took a bengal tiger
to a patio area at The Pointe hotel so that people could see it (TR
448). Mr. Vergis was required by section 2.131 of the regulations (9
C.F.R. § 2.131) to handle the tiger as "carefully as possible" to avoid
physical harm to the animal. He did not do so. Even if the events
occurred as he described them at the hearing (TR 446-454), he did not
handle the tiger as carefully as possible. He brought it to a place
where people congregated and passed by, and people could get close
enough that they were in danger, and as a result, the tiger was in
danger. In his version, he placed himself and the tiger so that
someone could and did approach from behind, upset the tiger, and be
attacked.

However, because the testimony of the respondent is not
creditable, it should be found that Ms. Kalas (now Ms. Revella) asked
if she could approach the tiger and pet it and that Mr. Vergis invited
her to do so and directed her in how to approach, jus [sic] as Ms.
Revella and another witness, Mr. Noerr, testified (TR 129-130, 138-
145, 147-155). The tiger was on a leash but was a danger to anyone
within lunging distance; it was in danger of being beaten with heavy
objects (which it was) or being shot. There is no excuse for the
manner in which the respondent handled the tiger. (CA, p. 23.)

I agree with the ALJ and Complainant that on November 5, 1990,
Respondent willfully violated 9 C.F.R. § 2.131(b)(1). However, I disagree with
the Complainant that Respondent "was required by section 2.131 of the
regulations (9 C.F.R. § 2.131) to handle the tiger as ‘carefully as possible’ to
avoid physical harm to the animal." (CA, p. 23.) Instead, I find that
Respondent willfully violated 9 C.F.R. § 2.131(b)(1) because Respondent failed
to handle a Bengal tiger so there was minimal risk of harm to the animal and to
the public, with sufficient distance and/or barriers between the animal and the
general viewing public so as to assure the safety of the animal and the public.
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Nonetheless, I have not adopted the ALJ’s discussion of Respondent’s
violationof 9 C.F.R. § 2.131(b)(1) because the ALJ appears to base his finding
that Respondent is responsible for the violation of 9 C.F.R. § 2.131(b)(1) upon
Respondent’s legal relationship to Ms. Mackenroth, who, on November 5, 1990,
was both the owner of the Bengal tiger in question and the licensed exhibitor.
Specifically, the ALJ states:

The remaining allegation to be resolved addresses the specifics of
Mr. Vergis’ employment on the afternoon of November 5, 1990. It
was on this day that the tiger "Sarang" injured a member of the
public. Mr. Vergis testified that he was surprised that a casual
spectator approached this heavy animal, even though he had placed it
in an area of semi-reclusion and was himself standing in such close
proximity to the animal as to be touching it. However, uninvited, the
witness, Ms. Revella, testified that she approached "Sarang," which
suddenly clamped Ms. Revella’s leg, and broke it. During this attack,
bystanders struck the animal with an object. (Finding 7) Although
this caused no reported trauma to the animal, Mr. Vergis must be
sanctioned upon his failure to protect both the animal and the public.
It is found that his action and omission was beyond the scope of his
employment for Mrs. Mackenroth had certified upon her license
applications, (CX 126-A, B) that she would comply with the
Department’s regulations and standards expressed at ". . . 9 CFR
chapter 1, subpart A . . ." which included 9 C.F.R. § 2.131(b)(1) (54
Fed. Reg. 36162 (August 31, 1989)). This regulation, in part,
provides that animal handlers shall provide sufficient distance or
barriers so as to provide the safety [footnote omitted] of separation to
animals and spectators. However, as found, Mr. Vergis did not
provide this element of safety as both Mrs. Mackenroth and the
Department required. His inability to do so was a reflection of his
rejection of responsibility, permitting him to be severed from the
principal-agent relationship recognized at 7 U.S.C.A. § 2139 (West
1988 & Supp. 1995), and to be assessed a sanction for the
performance of an illegal act. Since Mr. Vergis retained the authority
to select the details in the performance of his work, Aurora Packing
Co. v. N.L.R.B., 904 F.2d 73, 76 (D.C. Cir. 1990) he aborted, in this
particular, any common-law employer-employee relationship. While
it is recognized that Mrs. Mackenroth engaged Mr. Vergis to perform
with her investment, to stand with her tiger in the public eye, she
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certainly had no discernable right to tell Mr. Vergis how close he
should stand to the tiger’s weapons, nor what chains or other tools
might be appropriate to prevent bodily harm from the animal’s natural
attributes. The lack of this right describes Mr. Vergis’ independent
status in the handling of these animals, and when he permitted the
mishandling of "Sarang", he did so independently. Knight v. United
Farm Bureau Mut. Ins. Co., 950 F.2d 377, 378 (7th Cir. 1991). The
facts found (Finding 7) thus require the imposition of sanctions upon
this violation of the regulations at 9 C.F.R. § 2.131(b)(1) (54 Fed.
Reg. 36162 (August 31, 1989)), a regulation in effect as of
November 5, 1990. (Initial Decision and Order, pp. 26-27.)

I do not agree with the ALJ that Respondent’s failure to comply with 9
C.F.R. § 2.131(b)(1) severed his legal relationship with Ms. Mackenroth.
Moreover, while Respondent’s relationship to Ms. Mackenroth may be critical
with respect to Ms. Mackenroth’s responsibility for the November 5, 1990,
violation of 9 C.E.R. § 2.131(b)(1), it is not relevant with respect to whether
Respondent violated 9 C.F.R. § 2.131(b)(1). The controlling considerations are
that Respondent was responsible for exercising control over Sarang and the
manner in which Sarang was handled. During Respondent’s public exhibition
of Sarang, Respondent did not handle Sarang so that there was minimal risk of
harm to Sarang and to members of the public; and, Respondent did not keep
sufficient distance and/or barriers between Sarang and the general viewing
public so as to assure the safety of Sarang and the public. See generally In re
Hank Post, 47 Agric. Dec. 542, 547 (1988).

Fourth, Complainant contends that:

The limited sanctions imposed by the ALJ should not be followed
because ... the ALJ incorrectly dismissed the most serious
allegations. (CA, p. 23.)

As discussed above, I do not here reverse the ALJ’s dismissal of paragraph
II of the Complaint, because of the unique circumstances in this case.
Nonetheless, 1 agree with Complainant that the $500 civil penalty that the ALJ
assessed Respondent is inappropriate in light of: (1) the considerations required
by the Act to be made regarding the appropriateness of the penalty, (7 U.S.C.
§ 2149(b)); (2) the Department’s sanction policy; and (3) the Respondent’s
serious, willful violation of 9 C.F.R. § 2.131(b)(1) on November 5, 1990,
which resulted in harm to Sarang, the tiger being exhibited, and serious injury
to Ms. Revella, a member of the viewing public. In addition, Respondent’s
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violation of 9 C.F.R. § 2.131(b)(1) constitutes a violation of the Consent
Decision. The sanction imposed on Respondent is discussed immediately below.

Sanction
As to the appropriate sanction, the Act provides:
7 US.C.:
§ 2149.

(a) If the Secretary has reason to believe that any person
licensed as a dealer, exhibitor, or operator of an auction sale subject
to section 2142 of this title, has violated or is violating any provision
of this chapter, or any of the rules or regulations or standards
promulgated by the Secretary hereunder, he may suspend such
person’s license temporarily, but not to exceed 21 days, and after
notice and opportunity for hearing, may suspend for such additional
period as he may specify, or revoke such license, if such violation is
determined to have occurred.

(b) Any dealer, exhibitor, research facility, intermediate
handler, carrier, or operator of an auction sale subject to section 2142
of this title, that violates any provision of this chapter, or any rule,
regulation, or standard promulgated by the Secretary thereunder, may
be assessed a civil penalty by the Secretary of not more than $2,500
for each such violation, and the Secretary may also make an order that
such person shall cease and desist from continuing such violation.
Each violation and each day during which a violation continues shail
be a separate offense. . . . The Secretary shall give due consideration
to the appropriateness of the penalty with respect to the size of the
business of the person involved, the gravity of the violation, the
person’s good faith, and the history of previous violations. (7 U.S.C.
§ 2149(a), (b).)
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§ 2151.

The Secretary is authorized to promulgate such rules, regulations,
and orders as he may deem necessary in order to effectuate the
purposes of this chapter. (7 U.S.C. § 2151.)

The Department’s current sanction policy is set forth in In re S.5. Farms
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen),
50 Agric. Dec. 476, 497 (1991), aff’d, 991 F.2d 803, 1993 WL 128889 (9th
Cir. 1993) (not to be cited as precedent under 9th Circuit Rule 36-3)]:

The sanction in each case will be determined by examining the nature
of the violations in relation to the remedial purposes of the regulatory
statute involved, along with all relevant circumstances, always giving
appropriate weight to the recommendations of the administrative
officials charged with the responsibility for achieving the congressional

purpose.

Respondent has at least a moderate-sized operation, and certainly one where
the maximum civil penalty would be appropriate. In 1994, Respondent was
involved in the exhibition of animals at least a half dozen times, including the
training of animals for use in movies, commercials, and photography sessions.
(Tr. 353-59.) In 1993, Respondent was involved in the exhibition of animals
on at least three occasions, including the training of animals for three motion
pictures. (Tr. 359-60.) The period that Respondent was occupied for just one
of these 1993 motion pictures, Iron Will, was from November 1992, to the
beginning of April 1993, during which period Respondent was paid $1,850 per
week. (Tr. 360-62.)

Respondent willfully violated 9 C.F.R § 2.131(b)(1). Respondent’s
violation was extremely serious and resulted in the very harm that compliance
with the regulation is designed to prevent. The record clearly demonstrates that
Respondent failed to handle Sarang, a 450-pound male Bengal tiger, so that
there was minimal risk of harm to Sarang and to members of the public, in
willful violation of 9 C.F.R § 2.131(b)(1). Respondent’s violation was the
direct cause of the severe injuries, including a broken leg and numerous
lacerations and puncture wounds, suffered by Ms. Revella on November 5,
1990, at the Pointe Resort. The record does not reflect that Sarang suffered any
physical injuries. However, Sarang was repeatedly struck with hard objects,
often on the head, by Respondent and employees and patrons of the Pointe
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Resort. For a period of time, Sarang reacted to each blow by biting Ms.
Revella’s leg harder than he had just prior to the blow, indicating that Sarang
was fully aware that he was being hit. Further, a broom handle was inserted
into Sarang’s mouth and pressure was applied in an attempt to pry open his
mouth. The events of November 5, 1990, could not have been pleasant for
Sarang and I infer from the facts that Sarang was harmed.

Considering the statutory criteria, the Department’s sanction policy, and
Complainant’s recommendation regarding sanction, I believe a civil penalty of
$2,500 should be assessed against Respondent, that Respondent should be
ordered to cease and desist from further violations of the Act and regulations
and standards issued under the Act, and that Respondent should be prohibited
from obtaining a license under the Act for one year.® Further, since
Respondent violated a regulation under the Act, he has violated the Consent
Decision. As provided in the Consent Decision, Respondent shall be prohibited
from engaging in any activity for which a license is required under the Act and
regulations for a period of 10 years from the first day after service of the
Consent Decision on Respondent, which was February 11, 1989.

For the foregoing reasons, the following Order should be issued.

Order
Paragraph I
Respondent shall cease and desist from violating the Act and the regulations
and standards issued under the Act, and in particular, shall cease and desist

from:

During public exhibition, failing to handle any animal so that there is
minimal risk of harm to the animal and the public, with sufficient distance

3Except as provided in 9 C.F.R. § 2.11, neither the Act nor the regulations issued under the Act
specifically provide for an order prohibiting a2 person who is unlicensed from obtaining a license.
Nevertheless, the Act provides that the Secretary has the general authority to promulgate such
"orders” as well as such rules and regulations, as may be necessary to effectuate the purposes of the
Act. (7 U.S.C. § 2151.) In view of this broad authority, the Secretary does have the power to
order that an unlicensed person who violates the Act or the regulations or standards under the Act
be barred from licensure. See generally In re James Petersen, 53 Agric. Dec. 80, 86 (1994); In re
Mary Bradshaw, 50 Agric. Dec. 499, 507 (1991).
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and/or barriers between the animal and the general viewing public so as to
assure the safety of the animal and the public.

Paragraph 11

Respondent is assessed a civil penalty of $2,500. The penalty shall be paid
by certified check or money order, made payable to the Treasurer of the United
States, and forwarded within 120 days of service of this Order to:

Robert A. Ertman

United States Department of Agriculture
Office of the General Counsel

Room 2014 South Building

Washington, DC 20250-1400

The certified check or money order should indicate that payment is in reference
to AWA Docket No. 93-25

Paragraph HI

Respondent shall not, directly or indirectly through any agent, employee,
corporation, or other device, engage in any activity for which a license is
required under the Act and regulations until February 11, 1999.

Paragraph IV

Respondent is disqualified from becoming licensed under the Act and
regulations for a period of 1 year. This 1-year disqualification period shall
begin on February 11, 1999, and end February 10, 2000.

This Order shall become effective on the day after service of this Order on
Respondent.
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HORSE PROTECTION ACT
COURT DECISION

JOHNNY E. LEWIS and JERRY M. MORRISON v. SECRETARY OF
AGRICULTURE, UNITED STATESDEPARTMENT OF AGRICULTURE.
No. 94-7044.

Filed January 22, 1996.

(Cite as: 73 F.3d 312)

Horse soring - Entering - Substantial evidence - Knowledge of soreness on part of trainer not
required - USDA veterinarians more qualified than DQPs in making determinations of soreness
- Owner may escape liability for allowing entry of sore horse by satisfying Burton test.

The United States Court of Appeals for the Seventh Circuit affirmed the decision of the Secretary
that the horse was sore and the decision that trainer Lewis violated the Act by entering the sore
horse. The court found that substantial evidence based on thorough examinations by two USDA
veterinarians supported the decision that the horse was sore. Veterinarians are more qualified than
DQPs to make a determination of soreness. There is no requirement that a trainer have knowledge
that a2 horse is sore. The Seventh Circuit, however, reversed the decision that owner Morrison
violated the Act by allowing the entry of a sore horse and remanded for further proceedings.
Following the Eighth Circuit decision in Burton, the court held that an owner could escape liability
for "allowing" entry of a sore horse if 1) the owner had no knowledge that the horse was sore; 2)
a DQP examined and approved the horse before it entered the ring; and 3) the owner had
meaningfully directed the trainer not to show the horse.

Before: HATCHETT and BIRCH, Circuit Judges, and GODBOLD; Senior Circuit Judge.

UNITED STATES COURT OF APPEALS
ELEVENTH CIRCUIT

GODBOLD, Senior Circuit Judge:

Jerry M. Morrison, a horse owner, and Johnny E. Lewis, a horse trainer,
seek review of a final order of the Secretary of Agriculture entered in an
administrative proceeding under the Horse Protection Act, 15 U.S.C. §§ 1821-
1831. A Judicial Officer (JO), acting for the Secretary of Agriculture,
determined that the horse "Senator’s Mr. Big" was sore when entered in the
Northport (Alabama) Horse Show, that trainer Lewis violated the Act by
entering the sore horse and that owner Morrison violated the Act by allowing
the entry of a sore horse. Each was given the maximum civil penalties allowed
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under 15 U.S.C. § 1825(b)(1) and (d), a $2,000 penalty and disqualification
from showing or exhibiting a horse for a year.

We affirm the decision of the Secretary that the horse was sore and the
decision that trainer Lewis violated the Act by entering the sore horse. We
reverse the decision that owner Morrison violated the Act by allowing the entry
of a sore horse and remand for further proceedings.

"Senator’s Mr. Big" is a Tennessee Walking Horse. Such horses are prized

for their unique gait. Striving for this high-stepping gait, some horse owners
participate in the inhumane practice of soring, which involves applying
mechanical devices or chemical substances to the forelimbs of the horse.
15 U.S.C. § 1821(3)(1982).! Soring causes pain to the horse when it attempts
to place a forefoot on the ground, and the forelimb is then thrust forward. This
artificially produces the unique gait naturally produced through years of training
and championship bloodlines.

Congress reacted to the soring practice by enacting the Horse Protection
Act. The Act prohibits:

2. The (A) showing or exhibiting, in any horse show or
horse exhibition, of any horse which is sore, (B) entering

'A horse is sore under the Act if:

(A) an irritating or blistering agent has been applied, internally or externally, by a
person to any limb of a horse,

(B) any burn, cut, or laceration has been inflicted by a person on any limb of a horse,

(C) any tack, nail, screw, or chemical agent has been injected by a person into or used
by a person on any limb of a horse,

(D) any other substance or device has been used by a person on any limb of a horse or
a person has engaged in a practice involving a horse, and, as a result of such
application, infliction, injection, use or practice, such horse suffers, or can reasonably
be expected to suffer, physical pain or distress, inflammation, or lameness when
walking, trotting, or otherwise moving, except that such term does not include such an
application, infliction, injection, use or practice in connection with the therapeutic
treatment of a horse by or under the supervision of a person licensed to practice
veterinary medicine in the State in which such treatment was given.

15 U.S.C. § 1821(3)(1982).
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for the purpose of showing or exhibiting in any horse show
or horse exhibition, any horse which is sore, (C) selling,
auctioning, or offering for sale, in any horse sale or auction,
any horse which is sore, and (D) allowing any activity
described in clause (A), (B), or (C) respecting a horse
which is sore by the owner of such horse.

15 U.S.C. § 1824(2).

Lewis entered "Senator’s Mr. Big" in the Northport Show. Ashley, owner
Morrison’s daughter, planned to show the horse in three separate events. In the
first event Rickey Statham, a Designated Qualified Person ("DQP"), examined
the horse. A DQP is a person employed by the horse show management to
examine horses and to determine if the horses are sore. The appointment of
DQPs protects the show’s management from liability under 15 U.S.C. §
1824(3). The horse was passed and participated in the first event. Before the
second event Statham again examined the horse, and it again passed.
Department of Agriculture (USDA) veterinarians observed these examinations.

However, before the horse participated in the second event the show
sponsors announced that the horse, and Ashley as a rider, were disqualified
because of Ashley’s young age. Morrison prepared to leave the show with the
horse, but after he had loaded the horse on the trailer the sponsors decided that
Ashley was eligible for the event. The horse was quickly removed from the
trailer and again examined by Statham. This time he wrote up a ticket noting
that the horse was disqualified from showing because it was "sensitive in both
front feet." Two USDA veterinarians, Dr. Hugh Hendricks and Dr. Lowell
Wood, then examined the horse by performing a digital palpation test on the
pastern areas. Both doctors determined that the horse was sore. The two
departmental veterinarians completed a form, recording their findings.

About an hour after the horse was written up by Statham it was examined
by Dr. James W. St. John, Jr., the horse’s regular veterinarian, who found that
the horse was not sore. Later that evening Dr. Hendricks wrote an affidavit
describing his examinations and findings, and Dr. Wood completed a similar
affidavit a day or two later. Dr. St. John also gave an affidavit.

The Morrison family participates in horse shows as a hobby, not as a
business undertaking. Morrison contends that he instructed trainer Lewis that
if the horse exhibited sensitivity or soreness he was not to show the horse and
that the horse should not be sored. Lewis acknowledges that he received such
instructions.
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A complaint was issued charging trainer Lewis with a violation of

§ 1824(2)(B) and charging owner Morrison with a violation of § 1824(2)(D).
A hearing was held before an ALJ who found that Lewis violated the Act by
entering in the show a horse that was sore and that Morrison violated the Act
by allowing the entry of a sore horse. Both appealed and a JO, acting for the
Secretary, affirmed. With minor variations he adopted the ALJ’s decision. He
found that the horse was sore and, additionally, relied on the statutory
presumption of § 1825(d)(5) that a horse is presumed to be sore if it manifests
abnormal sensitivity or inflammation in both of its forelimbs.

I. SUFFICIENCY OF THE EVIDENCE

Our standard of review under the Act is a narrow one--determining whether
the JO employed the proper legal standards and whether substantial evidence
supports the decision. Fleming v. United States Dept. of Agric., 713 F.2d 179,
188 (6th Cir. 1983) "Substantial evidence is more than a scintilla but less than
a preponderance.” Elliott v. Administrator, Animal & Plant Health Inspection
Serv., 990 F.2d 140, 144 (4th Cir. 1993), cert. denied, 114 S. Ct. 191 (1993).
We hold that sufficient evidence supports the Department’s conclusion that the
horse was sore. Also, as an alternative ground, the JO relied upon the
rebuttable presumption of soring set out in § 1825(d)(5). The two USDA
veterinarians were highly experienced, they used accepted testing procedures,
and they conducted thorough examinations. The DQP determined that the horse
was not sore on two examinations, but we cannot say that the Secretary erred
in concluding that veterinarians are better qualified to make the determination
of soreness.

Dr. St. John is a federally qualified veterinarian who specializes in equine
practice and examines horses using the same palpation tests used by the
departmental veterinarians. His testimony differs from theirs-he thought the
horse was merely nervous, and he was troubled by its having passed two DQP
exams. But we cannot say that the Secretary erred in giving less weight to his
testimony on the ground that he was not impartial, that he lacked experience
with the requirements of the Act, that he misunderstood the requirements for
soreness, that an affidavit he had given was inconsistent with his testimony, and
that his observations of mere nervousness by the horse were disputed by other
observers. Also his examination was made some 40 to 50 minutes after the
USDA veterinarians completed their examinations, and it was done in the horse
trailer where lighting conditions were less than desirable.
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II. VIOLATION BY THE TRAINER

The fact of the entry of the horse by trainer Lewis and owner Morrison is
admitted. The evidence of soring was sufficient. Lewis urges, however, that
he had no knowledge that the horse was sore. But there is no knowledge
requirement. Thornton v. United States Dep’t of Agric., 715 F.2d 1508, 1511
(11th Cir. 1983). Congress amended the Act in 1976 with that intention. We
must, therefore, affirm the finding of a violation by the trainer.

III. VIOLATION BY THE OWNER

Proof of four elements is necessary to establish a violation of § 1824(2)(D)
by an owner:

(1) the person charged is the owner of the horse in
question;

(2) the horse was shown, exhibited, or entered in a horse
show or exhibition;

(3) the horse was sore at the time it was shown, exhibited,
or entered; and

(4) the owner allowed such showing, exhibition, or entry.

Baird v. United States Dep’t of Agric., 39 F.3d 131, 135 (6th Cir. 1994). The
Secretary agrees that these four elements must be proved.

Our decision with respect to the owner turns on the meaning of the fourth
element and the word "allow." In Thornton we held that an owner could
"allow" the entry of a sore horse into competition even if the owner had no
knowledge that the horse was sore. But determination that knowledge is
irrelevant solves only half the problem. Still left is a question of first
impression in this circuit: Accepting that the owner need not have knowledge,
what standard of liability does the fourth element impose on him? The
Secretary’s position is straightforward and unequivocal: entry (by the owner or
by one acting for him) plus ownership and soreness are the only required
elements for a violation. "Allowing" is made an ineluctable consequence of
entry plus soring--if the horse is sore and is entered the owner has "allowed"
under factor four, and, all factors being met, there is a violation. Stating it
another way, "allowing" by an owner is subsumed in factors two and three.

The Eighth Circuit has described the Secretary’s position as "strict
liability." Burton v. United States Dep’t of Agric., 683 F.2d 280, 282 (8th Cir.
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1982). The Sixth Circuit describes the Department’s interpretation as effectively
rewriting the statute, making a nullity of the requirement that the owner "allow"
the horse to be entered, shown, or exhibited while sore. Baird v. United States
Dep’t of Agric., 39 F.3d 131, 136 n. 10 (6th Cir. 1994). That court describes
the statute as not establishing strict liability, id. at 136 n. 9, but the government
as arguing for "something akin to strict liability." Id. at 135.

The Eighth Circuit, in Burton, focused on the definition of "allow." The
court explained that an owner could escape liability under § 1824 (2)(D) if the
following three factors are shown:

(1) there is a finding that the owner had no knowledge that
the horse was in a "sore" condition,

(2) there is a finding that a Designated Qualified Person
examined and approved the horse before entering the ring,
and

(3) there was uncontradicted testimony that the owner had
directed the trainer not to show a "sore" horse.

Burton, 683 F.2d at 283. Under Burton the presence of these three factors,
taken together, excuses liability. The Department declines to follow Burton
except in cases in which an appeal would lie to the Eighth Circuit.

In Baird the Sixth Circuit attempted to give meaning to the "somewhat
protean character” of the word "allow." It indicated that an owner may "allow”
by condoning or authorizing the conduct in question or failing to prevent it by
looking the other way" or "burying one’s head in the sand,” and one who does
not "know" may "allow" by cultivating a training atmosphere conducive to
soring or doing nothing to dissuade it. Baird, 39 F.3d at 137.

The Baird court then formulated a burden-shifting test. It held that the
government must, as an initial matter, make out a prima facie case of a
§ 1824(2)(D) violation by establishing ownership, entry, and soreness. Once the
government establishes a prima facie case the owner may offer evidence that he
took an affirmative step in an effort to prevent the soring that occurred. If the
owner presents such evidence and the evidence is "justifiably credited, " it is then
up to the government to prove that the effort of the owner concerning soring of
horses was merely a pretext or a self-serving ruse designed to mask what is in
actuality conduct violative of § 1824. But we can find no support in the Act for
a burden-shifting test. Rather it seems to us that analysis of the Act does not
focus on an allocation of evidentiary burdens but instead on definition of the
term "allow."”
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The Department urges this court to adopt the reasoning of the D.C. Circuit
in Crawford v. United States Dep’t of Agric., 50 F.3d 46 (D.C. Cir. 1995),
cert. denied, 116 S. Ct. 88 (1995). That court held that "allow" has a passive
meaning, i.e., "to permit by neglecting to restrain or prevent.”" And, if an
owner allows his sore horse to enter a competition, the Secretary may assume
that the owner has not prevented the trainer from soring the horse. According
to Crawford, the owner may rebut the assumption and escape liability if a
stranger was responsible for the soring or if the trainer was responsible and was
discharged. Thus the consequence of ownership plus entry plus soreness is
made ineluctable but for a small escape hatch--a stranger did it or the trainer
was fired. Recognition by the Department of the first prong--"the owner didn’t
‘allow’ what a stranger did"--is in itself a recognition that ineluctable
consequences simply does not fit as a standard. The second prong is a
throwaway rationale that may make one feel that the Secretary’s position is not
entirely arbitrary. But, though an owner’s post-event punishment of an erring
trainer may be prophylactic, it has no relation to whether the owner allowed the
event. We do not follow Crawford.

With a slight caveat we find the Burton test persuasive. The test fits neatly
into traditional judicial analysis. It carries out the purposes of the Act while
providing some protection for horse owners who are cooperating in seeking
compliance. The first part of the Burton test does not conflict with this court’s
holding in Thornton. That part requires a finding that the owner had no
knowledge of the soring. Thornton held that an owner violated § 1824 by
allowing the entry of a sore horse into a show even if the owner did not know
the horse was sore. The Burton test only protects an owner who does not know
the horse was sore if a DQP examined the horse and if the owner had directed
the trainer not to sore. Though an owner lacks knowledge, he may still be
liable if he fails to meet the two other factors.

The second element of the Burton test emphasizes the importance of DQPs.
Congress expressly recognized this importance in 15 U.S.C. § 1823(c):

The Secretary shall prescribe by regulation requirements for
the appointment by the management of any horse show,
horse exhibition, or horse sale or auction of persons
qualified [i.e., DQPs] to detect and diagnose a horse which
is sore or to otherwise inspect horses for the purposes of
enforcing this chapter.
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A horse show may be liable for not providing DQPs at horse shows. 15 U.S.C.
§ 1824(4).

Here, the owner fulfilled this second factor. The horse passed two DQP
examinations but failed the third, and the third led to further examination and
the filing of the charge. The JO considered these examinations irrelevant except
the third. A DQP examination may be too remote to be accepted as probative,
but it seems to us that all DQP examinations at the same show on the same day
are relevant. The JO relied upon cases in which the owner attempted to show
that the horse was not sore on the day in question because it had competed in
other shows at other times and had not been found sore. See In re A.P. Holt,
52 Agric. Dec. 233 (1993) ("[T]he fact that ‘Flashing Gold’ had competed in
other shows and had not been found sore is essentially irrelevant to the question
of whether he was sore at the Celebration show."), aff’d per curiam, 32 F.3d
569 (6th Cir. 1994); In re Larry Edwards, 49 Agric. Dec. 188, 197 (1990)
("The fact that the Respondents had shown horses many times before with only
a few being written up is also not relevant to whether the horses in this case
were sore on the nights in question."), aff'd per curiam, 943 F.2d 1318 (11th
Cir. 1991) (unpublished), cert. denied, 503 U.S. 937 (1992); In re Richard L.
Thornton, 41 Agric. Dec. 870 (1982) ("Since any horse owner or trainer could
have a motive to sore a horse for a particular show, or could accidentally sore
the horse a little more than planned on a particular occasion, I do not attach any
weight to the fact that a horse was not written up as sore in examinations by
USDA personnel at shows other than the one at issue in a particular case.")

The caveat we put on Burton relates to the third factor. Compliance with
it (along with the other two factors), frees the owner of the ineluctable
consequences of entry plus the fact of soreness and it frees him of being found
to "allow" in the passive sense described in Baird by "hiding his head" or doing
nothing. But compliance with the third element must be meaningful rather than
purely formal or ritualistic. The owner may give firm and certain and suitably
repeated directions not to sore and not to show a horse that is in sore condition.
He may maintain a training environment that discourages soring or makes it
impossible. He may carry out inspection practices that tend to reveal any efforts
to sore. But, whatever the form, his efforts must be meaningful and not a mere
formalistic evasion.
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The record developed by the ALJ is not sufficient to evaluate the first and
third factors under the Burton test. The second factor must be reconsidered with
appropriate weight given to the three findings by the DQPs.2

AFFIRMED in part, REVERSED and REMANDED in part.

2The petitioners have listed as issues that the statutory definition of soreness is so vague that the
application of it deprives the petitioner of due process. This issue has not, however, been briefed
and we do not consider it.
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In re: KIM BENNETT and MR. & MRS. DAVID BRODERICK.
HPA Docket No. 93-6.
Decision and Order filed January 3, 1996.

Complaint dismissed — Palpation alone is a highly reliable method of determining if a horse
is sore — Remand authority — Presumption of regularity as to official acts — Young v. USDA
(5th Cir. 1995) not to be followed by USDA — Weight to be given to Summary of Alleged
Violations forms and affidavits — Atlanta Protocol — Learned avoidance — Independence of
Judicial Officer.

The Judicial Officer affirmed the Order by Judge Kane (ALJ) dismissing the Complaint, which
alleged that Kim Bennett, as trainer, entered a horse for exhibition while it was sore, and Mr. &
Mrs. David Broderick allowed the entry of the horse, while the animal was sore. The Judicial
Officer stated that if the ALJ had not retired, he would have issued a Second Remand Order, since
it seems to the Judicial Officer that the ALJ did not comply with the first Remand Order. The
Judicial Officer believes, however, that Complainant’s case is not quite strong enough to justify
remanding the case for a new trial before a different ALJ, so he dismissed the Complaint. The
Judicial Officer has authority to remand a case to an ALJ under the Department’s Rules of Practice.
Palpation alone is a highly reliable method of determining whether a horse is sore, within the
meaning of the Horse Protection Act. Contrary views in Young v. United States Dep't of Agric.,
53 F.3d 728 (Sth Cir. 1995) (2-1 decision) will not be followed by this Department in any future
case, including a case in which an appeal would lie to the Fifth Circuit. The expert testimony and
Atlanta Protocol relied on by the Court in Young v. United States Dep't of Agric. is devoid of merit.
The training given to Department veterinarians by the Department’s attorneys and investigators is
not a basis for discrediting the veterinarians’ opinions. There is a presumption of regularity with
respect to the official acts of public officers. The fact that the veterinarians prepare Summary of
Alleged Violations forms and affidavits only when violations are found, and when administrative
proceedings are anticipated, does not discredit such documents. Such documents are admissible
under the Department’s Rules of Practice and the Administrative Procedure Act. They would even
be admissible in a court proceeding under Federal Rule of Evidence 803(8)(C). The technique
employed by the USDA veterinarians rules out "learned avoidance” as a cause of reaction to
palpation. The ALJ’s suggestion that the Judicial Officer lacks independence from those who
evaluate the performance of the office has no basis in fact.

Colleen Carroll, for Complainant.

Pamela C. Bratcher, Bowling Green, KY, for Respondents.

Second initial decision issued by Paul Kane, Administrative Law Judge.
Decision and Order issued by Donald A. Campbell, Judicial Officer.

This is a disciplinary administrative proceeding under the Horse Protection
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On October 20, 1995,
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Administrative Law Judge Paul Kane (ALJ) filed a Second Initial Decision and
Order (after my Remand Order filed Sept. 28, 1995) in which he dismissed the
Complaint, which alleged that Kim Bennett, as trainer, entered a horse for
exhibition while it was sore, and Mr. & Mrs. David Broderick allowed the entry
of the horse, while the animal was sore.

On November 9, 1995, Complainant appealed to the Judicial Officer, to
whom final administrative authority to decide the Department’s cases subject to
5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).! On
December 6, 1995, the case was referred to the Judicial Officer for decision.

Based upon a careful consideration of the entire record in this case, I agree
with the result of the ALJ, even though I disagree with practically everything
stated in his 47-page Initial Decision and Order. Complainant’s evidence, when
considered in the light of Respondents’ evidence, is adequate, considering the
written record and exhibits alone, to sustain Complainant’s burden of proof that
the horse was sore by a preponderance of the evidence. If the ALJ had found
a violation, on remand, as he did in In re Cecil Jordan (Decision as to Sheryl
Crawford), 52 Agric. Dec. 1214 (1993), aff’d, 50 F.3d 46 (D.C. Cir. 1995),
cert. denied, 116 S. Ct. 88 (1995), I would have affirmed. However, the
record is not strong enough to justify a reversal of the ALJ’s adverse findings
of fact. (In these circumstances, there is no need to consider whether, if the
horse was sore, the owners allowed the entry of the horse, while sore.)

If the ALJ had not retired, I would have issued a Second Remand Order,
since it seems to me that the ALJ did not comply with the First Remand Order.
However, inasmuch as a Second Remand Order is not possible, and I do not
believe that Complainant’s case is quite strong enough to justify remanding the
case for a new trial before a different ALJ, I am dismissing the Complaint.

Since no other ALJ has expressed the same views as this ALJ, no useful
purpose would be served by setting forth my disagreement with the ALJ’s
views. However, a few issues are worth mentioning. First, the ALJ questions
the authority of the Judicial Officer to remand a proceeding to an ALJ. That

“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C.
§§ 450c-450g), Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5
U.S.C. app. at 1280 (1988), and section 212(a)(1) of the Department of Agriculture Reorganization
Act of 1994 (Pub. L. No. 103-354, § 212(a)(1), 108 Stat. 3178, 3210 (1994)). The Department’s
present Judicial Officer was appointed in January 1971, having been involved with the Department’s
regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator of
the Packers and Stockyards Act regulatory program).
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authority is contained in the Department’s Rules of Practice Governing Formal
Adjudicatory Administrative Proceedings Instituted By The Secretary, which
authorize the Judicial Officer to "rule on the appeal” (7 C.F.R. § 1.145(1)).
There is nothing in the Rules of Practice to limit the type of ruling that can be
issued by the Judicial Officer. My ruling on the original appeal was to order
a remand because the ALJ "gave little weight to the past-recollection-recorded
evidence by the Department’s veterinarians, in part, because they had no present
recollection of their examinations” (Remand Order filed Sept. 28, 1995, at 1).
Although some grants of authority to reviewing tribunals itemize the types of
action that can be taken,? there is no need to spell out in detail what type of
rulings can be issued by the Judicial Officer, as long as there are no limitations
on that authority specified in the rules. 1 was a member of the group that
worked on drafting the Department’s Rules of Practice (in a reviewing capacity),
and none of the drafters or reviewers thought that there was any limitation in the
rules as to the Judicial Officer’s power to remand a proceeding to an ALJ.
Remands to ALJs have been commonplace, both before and after the new rules
were adopted in 1977 (42 Fed. Reg. 743 (1977)), without any question as to the

ISee, e.g., 28 U.S.C. § 2106, which provides:
§ 2106. Determination

The Supreme Court or any other court of appellate jurisdiction may affirm,
modify, vacate, set aside or reverse any judgment, decree, or order of a court lawfully
brought before it for review, and may remand the cause and direct the entry of such
appropriate judgment, decree, or order, or require such further proceedings to be had
as may be just under the circumstances.
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Judicial Officer’s authority to remand.> An agency’s construction of its own
procedural rules is entitled to great weight.

Respondents contend (Response to Complainant’s Appeal of Second
Decision and Order at 8):

15 USC § 1825 provides the only authority within the Horse
Protection Act for an action to be taken by the Secretary in Section (4)
of that Statute [15 U.S.C. § 1825(b)(4)], and it provides "[t]he
Secretary may, in his discretion, compromise, modify, or remit, with
or without conditions, any civil penalty assessed under this

subsection.” Because Judge Kane dismissed the petition and did not
assess a civil penalty, that provision would be applicable.

Respondents are mistaken as to the Judicial Officer’s statutory authority for
issuing a disciplinary order under the Horse Protection Act. The authority of
the Judicial Officer to issue a civil penalty in a Horse Protection Act case is in
15 U.S.C. § 1825(b)(1), which provides that the "amount of such civil penalty
shall be assessed by the Secretary by written order," and specifies the factors to
be considered in assessing the civil penalty. It is only after the Judicial Officer
has issued a civil penalty under 15 U.S.C. § 1825(b)(1) that 15 U.S.C. §

’See, e.g., In re Kim Bennen, 54 Agric. Dec. ___ (Sept. 28, 1995); In re Gary R. Edwards, 54
Agric. Dec. 348 (1995); In re Sofia Barrios-Aguilar, 53 Agric. Dec. 426 (1994); In re Gary R.
Edwards, 52 Agric. Dec. 1365 (1993); In re Monte Wise, 52 Agric. Dec. 1326 (1993); In re Robert
L. Heywood, 52 Agric. Dec. 1315 (1993); In re Cecil Jordan, 51 Agric. Dec. 1229 (1992); In re
All-dirtransport, Inc., 50 Agric. Dec. 412 (1991); In re Veg-Mix, Inc., 47 Agric. Dec. 1486 (1988);
In re Holiday Food Service, Inc., 47 Agric. Dec. 225 (1988); In re Sequoia Orange Co., 45 Agric.
Dec. 11 (1986); In re ITT Continental Baking Co., 44 Agric. Dec. 748, 797 (1985); In re Miguel
A. Machado, 42 Agric. Dec. 793 (1983); In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983);
In re Eldon Stamper, 41 Agric. Dec. 1935 (1982); In re John Waller, 40 Agric. Dec. 1017, 1017,
1021 (1981); In re Oklahoma Beef & Provision Co., 40 Agric. Dec. 919 (1981); In re Vaughn
Gallop, 40 Agric. Dec. 217 (1981); In re King Meat Co., 39 Agric. Dec. 353 (1980); In re
Castleberry’s Food Co., 39 Agric. Dec. 110 (1980); In re Mr. & Mrs. Richard L. Thornton, 38
Agric. Dec. 1425 (1979); In re Unionville Sales, 38 Agric. Dec. 1207 (1979); In re Borden, Inc.,
38 Agric. Dec. 1061 (1979); In re J. Fleishman & Co., 38 Agric. Dec. 789 (1978); In re
Mountainside Butter & Egg Co., 38 Agric. Dec. 789 (1978); In re Western Iowa Farms Co., 38
Agric. Dec. 209 (1979); In re Steve Beech, 37 Agric. Dec. 1181, 1185 (1978); In re Corona
Livestock Auction, Inc., 36 Agric. Dec. 1169 (1976); In re George Townsend, 34 Agric. Dec. 363
(1975); In re Professional Commodity Service, Inc., 32 Agric. Dec. 585 (1973); In re Samuel Simon
Petro, 16 Agric. Dec. 901 (1957). Case histories have been omitted in this footnote since the cases
are cited only as examples of remand orders, and not for the points of law involved in the cases.
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1825(b)(4), relied on by Respondents in the quotation above, becomes relevant.
Furthermore, when the Secretary, in his discretion, compromises, modifies, or
remits any civil penalty, that action is taken by the administrative officials
charged with enforcement of the Horse Protection Act.* The Judicial Officer
takes action under this subsection only if the parties present a Consent Decision
to modify or change an existing penalty. That is because, once the Judicial
Officer issues a decision in a case, and the 10-day period for filing a petition to
reconsider has expired (7 C.F.R. § 1.146), there is no authority in the Rules of
Practice or the delegation to the Judicial Officer for the Judicial Officer to enter
into negotiations to compromise, modify, or remit a civil penalty.

The authority of the Judicial Officer to issue a disqualification order is in
15 U.S.C. § 1825(c), which merely provides that a person who paid a civil
penalty under subsection (b) or is subject to a final order assessing a civil
penalty "for any violation of any provision of this chapter or any regulation
issued under this chapter may be disqualified by order of the Secretary, after
notice and an opportunity for a hearing before the Secretary. . . ." Nothing is
said in that subsection as to how the Secretary is to issue such an Order.
Accordingly, the Judicial Officer, in issuing a disqualification order, has all of
the authority provided for by the Horse Protection Act, the Administrative
Procedure Act and the Rules of Practice, which authority is broad enough to
permit a remand to an administrative law judge, where appropriate.

Turning to another issue, the ALJ challenges the reliability of palpation
alone to prove soreness under the Act. In addition, the majority decision in
Young v. United States Dep’t of Agric., 53 F.3d 728 (Sth Cir. 1995) (2-1
decision), discussed at great length below, also questions the reliability of
palpation evidence alone to prove a soring violation. But it has been held by the
Judicial Officer in every case in which the issue was relevant that palpation
alone is a highly reliable method of determining whether a horse is sore, within
the meaning of the Horse Protection Act. See, e.g., In re Eddie C. Tuck
(Decision as to Eddie C. Tuck), 53 Agric. Dec. 261, 292 (1994) ("Based upon
my examination of the record in this case, in addition to my examination of the
records in 57 other Horse Protection Act cases, I am convinced that palpation
alone is a highly reliable method of determining whether a horse is sore, within

“The Secretary has delegated the authority to exercise the functions of the Secretary under the
Horse Protection Act to the Assistant Secretary for Marketing and Inspection Services (7 C.F.R. §
2.17(b)(22)), who, in turn, has delegated that authority to the Administrator, Animal and Plant
Health Inspection Service (7 C.F.R. § 2.51(a)(22)).
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the meaning of the Horse Protection Act” (Ibid.)), appeal voluntarily dismissed,
No. 94-1887 (4th Cir. Oct. 6, 1994). As shown below, my view is not based
simply on "the agency’s policies and the agency’s prior decisions,"” as suggested
by the Court in Young v. United States Dep’t of Agric., 53 F.3d at 731, but,
rather, on the accumulated knowledge gained from reading the testimony of a
large number of veterinarians, many of whom had 10 to 20 years of experience
in examining many thousands of horses for soreness under the Horse Protection
Act. That view has been accepted by both circuits to which an appeal would lie
in this case. Bobo v. United States Dep’t of Agric., 52 F.3d 1406, 1411-13 (6th
Cir. 1995); Crawford v. United States Dep 't of Agric., 50 F.3d 46, 49-50 (D.C.
Cir. 1995). Moreover, in Bobo, the Sixth Circuit rejected the same type of
evidence (including evidence as to the Atlanta Protocol, discussed below)
presented by two of the same expert witnesses relied on by Respondents in the
present case, stating (52 F.3d at 1412):

The witnesses presented by petitioners, particularly Drs. Proctor
and Johnson, testified that other factors, in addition to palpation,
should be considered when determining whether a horse is "sore.”
These witnesses expressed the view that other signs, such as lameness
or inflammation, must be present in addition to a reaction to digital
palpation, before a horse can be found to be "sore.” However,
pursuant to 15 U.S.C. § 1821(3), a horse need only "reasonably be
expected to suffer, physical pain or distress, inflammation, or
lameness," to be considered "sore" within the meaning of the HPA.
Thus, pursuant to the statute, the agency need not show inflammation
or lameness in addition to a pain reaction in order to conclude that a
horse is "sore" under the HPA.

Just as in criminal cases, where there is a small group of expert witnesses
with excellent credentials who testify repeatedly that DNA evidence is not a
reliable means of determining the identity of a person who left blood at a
murder scene, in Horse Protection Act cases, there is a small group of expert
witnesses (including Drs. D.L. Proctor, Jr., Jerry H. Johnson, and Raymond C.
Miller) with excellent credentials who testify repeatedly that palpation alone is
not a reliable method of determining soreness under the Horse Protection Act.
The primary additional indicator they demand is lameness, i.e., a gait
dysfunction. But as explained by the Sixth Circuit in Bobo, supra, their view
is squarely contrary to the explicit language of the Horse Protection Act.



182 HORSE PROTECTION ACT

The small group of experts, who misread the Horse Protection Act and who
erroneously believe that gait dysfunction is a necessary element of soreness, met
in Atlanta in 1991 and developed a "Recommended Protocol for DQP
Examinations” (RX 10), which is referred to in HPA hearings as the Atlanta
Protocol. That is the "written protocol” relied on by the majority opinion in
Young v. United States Dep’t of Agric., 53 F.3d at 731. The Atlanta Protocol
states, inter alia, "It should be further noted that digital palpation, in and of
itself, is not a reliable diagnosis of soring” (RX 10, p. 2). Dr. Raymond C.
Miller, one of the members of the group who developed the Atlanta Protocol,
testified in this case that he and the other experts who wrote the Atlanta Protocol
believe that gait dysfunction is a necessary element of soreness, stating (Tr.
462-64, 471-72, 476):

Q. There has been within the Walking Horse area of observing
horses a document that’s been called the Atlanta Protocol, has it not?

A. Yes.
Q. What is that?

A. It was a group of veterinarians made up of myself
[Dr. Raymond C. Miller], Dr. Joe Tom Vaughan, who is the Dean of
the Veterinary School at Auburn University, Dr. Ram Purohit, who
is a Staff Veterinarian at Auburn University, who did the research to
write - - to help train the VMO’s in the early ‘70's for the purpose of
training VMO'’s, sending them out to detect sore horses, Dr. John
Ragan, State Veterinarian for the State of Tennessee, Dr. Dewitt
Owen, Keeneland yearling sale veterinarian, private practitioner in
Franklin, Tennessee and past president of the Equine Practitioners
Association, and Dr. D. L. Proctor, past president of the Equine
Practitioners Association and world renown recognized equine expert,
and Dr. Joan Amoldi, the Deputy Director of APHIS in charge of the
Horse Protection Act at that time.

We met in Atlanta to try to come up with a protocol that could
be followed to systematically detect the sored horse, primarily for
instruction of DQP’s in the Walking Horse Commission.
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{Q.] And as part of that protocol, that is a systematic way to
determine whether or not a horse is sored, did you conclude that
digital palpation, in and of itself, by way of agreement of all of the
veterinarians, was a legitimate basis for determining whether or not
a horse is sore.

A. We concluded that it, in and of itself, was not. Each
individual veterinarian agreed, as did all of the past literature written,
agreed that it was not the sole basis for diagnosing a sored horse.

Q. Is movement important to determine whether or not a horse
is sore?

A. Movement is very important.

Q. If a horse can turn freely in both directions, what does that
indicate?

A. It indicates to me if he stops, leads, turns freely, starts
normally, that he can’t be - - in my opinion he can’t be in violation of
the Horse Protection Act based on, not only my opinion, what the
literature says, what the USDA’s research indicates, that there has to
be some loss of function in movement. And if you don’t have that,
then he can’t be in violation, he can’t be sore as Deconlers defined the
sored horse or as Nelson defined the sored horse, either, and that’s the
only two definitions written that I know of of a sore horse. But they
both demand that he have some loss of function.

Q. Who is Nelson?
A. Nelson is a Iowa researchist employed by USDA that did a

1ot of the sore horse research in the '70’s, and the basis for a lot of,
if not most of your pain detection techniques.

Q. And you did you - - you watched this horse move before
you palpated it?

183
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A. 1 watched him before and afterwards.

Q. Did you make a determination before you palpated the horse
that it was not sore?

A. I made a determination that he had no ascertainable gait
dysfunction.

Q. And does a horse - - and I think you testified the horse
needs to have a gait deficit to be sore?

A. The law dictates that.

Q. Okay. And that’s your understanding too - -
A. That’s - -

Q. - - of the law?

A. That’s my understanding, all of the literature’s
understanding, and the experts that met in Atlanta’s understanding.

Q. Oh, okay. Does the Act - - the Act doesn’t specify any
level of pain, does it?

A. Yes and no. What the Act specifies is there has to be
enough pain to indicate that there is dysfunction in motion. And
Nelson, the USDA researchist, when he was defining a sore horse,
used the term severe pain even on standing. So the two definitions of
a sore horse that I know about, both of them address that there will be
dysfunction in movement.
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My reasons for rejecting the views of the "Atlanta Protocol” experts were
set forth at length in In re Bill Young, 53 Agric. Dec. 1232, 1267-83 (1994),
rev’d, 53 F.3d 728 (5th Cir. 1995) (2-1 decision), as follows:

A. Abnormal Way of Going, or Gait Deficit, Not
Required.

Respondents’ expert witnesses expressed their professional
opinions that an examination of a horse for soreness should consider
many factors, other than reaction to palpation, a number of which
relate to the way the horse appears and moves. However, the USDA
veterinarians observed how the horse appeared and moved, but found
pothing abnormal (Tr. 41-42, 50, 128-29, 178-79, 206). Both USDA
veterinarians determined that "A Mark For Me" was sore, as defined
by the Horse Protection Act, irrespective of the fact that its way of
going was normal (CX 5, 6; Tr. 203; see also Tr. 82, 103-06). From
my examination of the records in more than 60 Horse Protection Act
cases, I have concluded that in most cases, soring does not cause a
horse to have a gait deficit, i.e., an impairment in its ability to move
normally (see § II(B), infra). Indeed, if that were not the case, there
would be no need for the Horse Protection Act, because soring would
not be practiced to improve the gait of Tennessee Walking Horses.
As stated in In re McConnell, 44 Agric. Dec. 712, 725 (1985),
vacated in part, Nos. 85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985)
(consent order substituted for original order), printed in 51 Agric.
Dec. 313 (1992).

Dr. O’Brien’s testimony suggests that he was looking
more for a "bad image" horse (i.e., one that would present
a bad image in the show ring), rather than for a horse that
was in some degree of pain. For example, he testified that

The Department’s decision in Bill Young sets forth the views that will be followed by this
Department in all future cases, including cases in which an appeal would lie to the Fifth Circuit, for
the reasons set forth below. As shown in this lengthy quotation, my basis for rejecting the views
of the Respondents’ experts who testified in Bill Young, and who were part of the small group that
developed the Atlanta Protocol, were not "simply that {their views are] contrary to the agency’s
policies and the agency’s prior decisions, " as suggested by the Court in Young v. United States Dep't
of Agric., 53 F.3d at 731.
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"a sored horse really should be reluctant to move on any
type of surface if he is sore enough to be sore as pertains to
the Act" (Tr. 542). But the remedial purposes of the Act
would be thwarted if such a narrow interpretation of the Act
were followed. The legislative history of the Act shows that
Congress wanted to prevent the type of soring which
improves the performance of a horse in the show ring—not
merely excessive soring making the horse reluctant to move
(Appendix, Stamper, slip op. at 56-58).

Furthermore, the Act expressly defines a "sore" horse as one that
"suffers, or can reasonably be expected to suffer, physical pain . . .
or lameness when walking, trotting, or otherwise moving" because of
a man-made cause (15 U.S.C. § 1821(3)(D) (emphasis added)). "In
statutory construction ‘or’ is to be given its normal disjunctive
meaning unless such a construction renders the provision in question
repugnant to other provisions of the statute." In re Beef Nebraska,
Inc., 44 Agric. Dec. 2786, 2811-12 (1985), aff'd, 807 F.2d 712 (8th
Cir. 1986), quoting from Gay Union Corp. v. Wallace, 112 F.2d 192,
197 n.15 (D.C. Cir.), cert. denied, 310 U.S. 647 (1940). Accord
United States v. Field, 255 U.S. 257, 262 (1921). Hence, lameness,
in addition to pain, is not required.

It is quite clear that Respondents and their expert witnesses are
trying, in this case and by other means (see, infra), to change the
word "or" in the statutory definition to "and." They would require
that a horse, to be "sore,” must suffer pain and lameness. For that
drastic change to come about, they must convince Congress to amend
the Act. No amount of expert testimony can change the statutory
definition of "sore."

B. Ames and Auburn Studies, Relied on by
Respondents, Are Outdated.

Respondents’ experts relied on a study done at Ames, Iowa, in
1975, describing the signs of inflammation caused by soring, as
follows (RX 3, p. 3 of 16):*
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“H.A. Nelson, D.V.M. & D.L. Osheim, B.A., Soring in
Tennessee Walking Horses: Detection By Thermography (USDA,
APHIS, Veterinary Services Lab., Ames, Iowa, Aug. 1975).

As a severe inflammatory reaction is caused by the
process of soring, inflammation was considered in finding
a diagnostic aid to assist in diagnosing soring. Inflammation
is defined as the complicated vascular and cellular reaction
of an individual to an irritant. The five cardinal signs of
inflammation are described as (5):

1. Redness

2. Swelling

3. Heat

4. Pain

5. Impaired function

Of these five cardinal signs, the ones which are readily
and unequivocably [sic] detectable may vary with the
individual and the degree of soring. While redness may be
quite visible in a light pigmented horse, it is very difficult
or impossible to detect in a dark pigmented horse. The
degree of swelling will vary according to the individual, the
degree and method of soring. Unless swelling is marked,
it is difficult to detect. It is no doubt present to some
degree in all cases of soring, but difficult to quantify. Pain
is very difficult to measure and again varies according to the
individual animal. Digital palpation of the affected area
may illicit a response in one animal and not another. Sore
areas may also become temporarily insensitive to pain after
a period of continual irritation such as the horse experiences
when wearing boots during a performance class. Impaired
function is a response which should be visible in that the
sored horse is reluctant to move and shows a deviation from
the normal gait. Again it is a response that is difficult to
measure, as normal "way of going" varies with the
individual according to natural ability, training, and skill of
the rider. Another complicating factor is that the sored
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horse tends to warm out of the severe symptoms with
exercise and is usually warmed up sufficiently by the time
it is taken in the ring, therefore, the severe symptoms of
lameness which would be evident when led out of the stall
are not present. What remains is the degree of soreness that
is responsible for the "Big Lick.”" The one sign of
inflammation that seemed amendable to a quantitative
measurement is the degree of heat associated with
inflammation.

As the study states, redness, swelling, and impaired function may
not be detectably present on a particular horse. That leaves just heat
and pain to be possibly detected, according to the study. Heat could
not be detected with the hand unless the soring were so pronounced as
to make enough difference in the temperature of the area (Tr. 93-94).
Accordingly, in many, if not most cases, without thermovision, which
has not been used since about 1981 (Edwards, supra, 49 Agric. Dec.
at 204), pain is the only condition that will be detectable to prove
soring.

Furthermore, the Ames study (RX 3) and a similar study done a
few years later at Auburn University, both of which are relied on by
Respondents’ experts (Tr. 501-07, 557-59, 563-64, 589-90, 596-99),
are no longer relevant to today’s soring practices because both studies
were done before the Scar Rule was promulgated in 1979 (9 C.F.R.
§ 11.3 (1993)). The Scar Rule creates an irrebuttable presumption of
law that a horse born on or after October 1, 1975, having specified
lesions, is a sore horse, in violation of the Act.” As a result of the
Scar Rule, the soring that is seen today is completely different from
the soring seen in the mid-1970’s, which formed the basis for the
Ames and Auburn studies. The present soring is far more subtle,
"mainly of the skin and the immediate underlying tissues, the
subcutaneous tissues there, not involving the deeper tissues of muscle
or bone or tendons” (Tr. 125), which were involved during the 1970’s
(Tr. 124-26).% Dr. Knowles testified (Tr. 124-26):
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BSee In re Rowland, 52 Agric. Dec. 1103, 1119-30 (1993),

[aff’d, 43 F.3d 1112, 1995 WL 10829 (6th Cir.), cert. denied, 115

S.Ct. 2610 (1995)].

%Congress recognized as early as 1976 that "[d]evious soring
methods have been developed that cleverly mask visible evidence of

soring."

H.R. REp. No. 1174, 94th Cong., 2d Sess. 4 (1976),

reprinted in 1976 U.S.C.C.A.N. 1696, 1698-99.

THE WITNESS: Yes. This study, the Aimes [sic]
Study, was done -- was completed, apparently in August of
"15.

At that particular point in the soring of Walking
Horses, there was a lot of traumatic damage that had been
done.

That was prior to the Scar Rule being initiated. And
the -- the areas of the pastern were pretty severely messed

up.

And the soring that they were trying to create was
pretty severe, compared to what we have seen, in more
recent times.

The soring was to a level that involved tissues other
than the skin and the immediate subcutaneous areas. And
it involved inflammation that was pretty deep.

And the soring that we see nowadays is a completely
different technique than what they were trying to reproduce
in these studies.

We’d see what would be more of a generalized soring.
And this soring is mainly of the skin and the immediate
underlying tissues, the subcutaneous tissues there, not
involving the deeper tissues of muscle or bone or tendons.

189
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And, for this study, in my opinion, to be totally valid,
it would have to be reproduced more in with the times that
we have now.

And that’s what I wanted to get across, times have
changed somewhat.

Q. (By Ms. Deskins) Right. Now, Doctor, would
that also apply to any other studies that were done during
that time period?

A. Well, both of these studies were done at about that
same time period. I -- this was done in August, ’75, the
Aimes [sic] Study. And the -- I don’t -- we got the other
study [Auburn] somewhere here.

Q. Well --

A. 1 don’t know the date on it. It was in the 70’s
though.

Q. Okay. So, it -- we’ll just -- that other study isn’t
part of the exhibits, but --

A. Okay.

Q. Okay. I'm just -- another study that was done
during that same time period, your comments that you made
on the Nelson Report {i.e., the Ames Study] would apply to
any other studies during that time?

A. T just wanted to point out that the criteria of
soreness, that’s listed here, the redness, swelling, heat, pain
and impaired function haven’t changed.

But, the way that these things are put on a horse, and
the techniques that are being used, have. So, I think that
needed to be noted.
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Similarly, Dr. Crichfield testified that in the latter years of the
Horse Protection Act work that he did, the visible signs of soring
were different from those detected in the early years, stating (Tr. 203-
05, 213-14):

Q. (By Mr. Blankenship) And, directing your
specific attention to Respondent’s Exhibit 8, which is the old
19-7, and directing your attention to the box, which is
number 29, "Way-of-going". Do you consider the way-of-
going of a horse to be an important factor in your diagnosis
of a horse, whether it’s sore or not?

A. Not in the latter years of the work that I did in
Horse Protection.

Q. You don’t consider way-of-going?

A. 1do consider it. And if it’s abnormal, we’ll take
it into consideration. But, I don’t consider it to be critical,
the way the horse goes, as to whether or not he’s going to
be classified as a sored horse, in the latter years of the

Horse Protection work that I did.

Q. Okay. What about Doctor -- and that is not on the
new form?

A. That is --
Q. It has been removed from the new form?
That’s right.

Is that correct?

> o »

Yes.

Q. The next item, item number 30, "General
Appearance, Attitude and Stance,” do you consider that an
important factor?
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A. Here again, no, sir.
Q. Okay.

A. Not being critical, as the determining factor as to
whether or not we’re going to write the horse up.

Q. Do you consider that a factor?

A. Only if there’s something abnormal about it,
would I add it to the case.

Q. Okay. And that is not on this form?
A. No, sir, it is not.

Q. And, items 31 and 32, "Respiration and
Perspiration,” is not on the new form,; is that correct?

A. That’s right.

Q. And do you consider those factors in determining
whether or not a horse is sore?

A. Same answers [ gave for the others, I do not
consider them as the critical or determining factors.”

Z'Although Dr. Knowles testified that "way of going," "general
appearance, attitude and stance," and ‘"respiration rate" were
"important” (Tr. 82-83), that is not in real conflict with Dr.
Crichfield’s testimony quoted above. Dr. Crichfield did not consider
them important, but he would note them if abnormal (Tr. 203-04).
Dr. Knowles considered them important, but, as shown by the present
case, he did not let the absence of any abnormality in those factors
deter him from concluding that "A Mark For Me" was sore, in
violation of the Act. The difference in their testimony is semantical,
not involving a difference in the result they would reach. Both would
note those factors if they were abnormal--neither considers
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abnormality in those factors necessary to a determination of a sore
horse.

Q. Okay. And do you, again, have the qualifier, not
in the later years?

A. Yes, I -- by that I mean I saw a lot more of this
kind of condition in the early years, where you would have
these things being in an abnormal state, involving sored
horses, but not in the latter years.

Q. Okay. Now, directing your attention to item
number 36, which is a small box, where it talks about
forelegs, digital pulse, hoof, pastern, frog, fetlock, tendon,
all of those have been removed from the 7077 form. Do
you consider any of those factors in conmsidering your
diagnosis of a horse?

A. I consider the pastern area, only, probably as a --
that, to me, is the critical area in determining the horse to
be sore.

Q. Did you -- if you would look at your affidavit and
look at the Complainant’s 4 and upon a review of both, tell
me if you determined that this horse was lame?

A. Idon’t make any mention of this horse being lame
anywhere.

Q. Did you find this horse to be inflamed, suffer
inflammation?

A. Here again, I'm not looking, per se, for
inflammation, because most of the time it’s not visible on
these horses anyway.
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Q. What would you expect to see if a horse was
suffering inflammation?

A. Well, here again, most of the time you won’t see
anything because the inflammation is going to be in the
subcutaneous tissue.

And even if it’s on the skin, the skin of most of these
horses I’'m dealing with is black, and it’s not visible.

Q. Okay. So, you can’t see the inflammation, is that
right?

A. Not unless you really -- you know, the horse has
really been abused bad, then you can get a -- and it
depends, here again, the color of the horse.

You give me a white horse, with a light pink like skin,
and yeah, I can see some inflammation in those. Some of
the Sorrels and Chestnuts, you can.

Q. What are the signs of inflammation, Doctor?

A. Well, redness, swelling, increased heat, if you
want the text book, you know, all those kind of things.

Q. Would you have --
A. And pain usually goes along with inflammation.

Q. Would you agree that the practice of soring causes
a severe inflammatory reaction in the pastern of a horse?

A. Well, it causes, in various degrees, an
inflammatory reaction, yes, some of them mild, some of

them severe, some of them --

Q. Okay. So --
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A. --in between.

Q. So, when you testified about the color, you were
only referring to redness, I’'m assuming?

A. Yeah. I'm talking about what I can visually see
with my eye. And most of the time, it’s been my
experience, I couldn’t detect it with my eyes.

Respondents’ expert, Dr. Proctor, did not know whether the
methods of soring horses have changed from the mid-1970’s to the
1990°’s (Tr. 551), but he "believe[d]" that even if the methods had
changed, the physical responses would be the same (Tr. 571). He
testified (Tr. 551, 571):

Q.

Now, referring, again, to RX-3 [the Ames study], the
date of that study is August, 1975?

A. Yes.

Q. Doctor, would you agree that the type of sore
horse that was being observed in 1975 is quite different
from the type of sore horse that’s being seen in the ’80 --
I’m sorry, in the *90s?

A. No.

Q. You would not agree?

A. We have the same drugs available, we have the
same horse.

Q. To your knowledge, Doctor, have the methods of
soring horses changed from the mid-’70s to the 1990s?

A. Ican’t speak to that. I'm not --
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REDIRECT EXAMINATION
BY MR. BLANKENSHIP:

Q. I want to just make a couple of points clear, Dr.
Proctor. Even if the methods of soring have changed, the
clinical signs that you testified to as to what a sore horse is,
and the physical responses you would expect to see would
remain the same; is that true?

A. 1 believe so.

Q. And the physical pain, distress, inflammation and
lameness, as they’re applied in the Horse Protection Act,
are very fundamental principles; are they not?

A. Yes, sir.

I give far greater weight to the testimony of the USDA
veterinarians who have been extensively engaged in the detection of
soreness under the Horse Protection Act since 1973 and 1974 (Tr. 12,
139) than to the testimony of Dr. Proctor, whose experience is limited
to his private veterinary practice (Tr. 493-500). Even though
Dr. Proctor treats horses in pain almost daily (Tr. 5S00), one who had
sored a horse to improve its gait would not likely take the horse to Dr.
Proctor to treat the soring inflicted on the horse. Hence his views do
not detract from the views of the USDA experts who were in a far
superior position to observe the changes since the mid-1970’s.

Accordingly, the mid-1970 studies, and the present views of
Respondents’ experts based on those studies, are no longer valid. Of
even greater significance is the fact that the express words of the
Horse Protection Act show that pain, without other indicia of
inflammation or lameness, is sufficient. That is, a horse meets the
statutory definition of "sore" if, "as a result of such application,
infliction, injection use, or practice, such horse suffers, or can
reasonably be expected to suffer, physical pain or distress,
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inflammation, or lameness when walking, trotting, or otherwise
moving" (15 U.S.C. § 1821(3)(D) (emphasis added)).

C. General Consensus of July 24, 1991, Atlanta
Meeting, Relied on by Respondents, Is Not
Persuasive.

Respondents and their experts rely on a summary of the "general
consensus" of a meeting held in Atlanta, Georgia, on July 24, 1991
(RX 4), by the participants (other than Dr. Amnoldi of APHIS (Tr.
557)), which concludes that digital palpation is not in itself a reliable
diagnosis of soring, and that a number of criteria are necessary to
make a diagnosis of soring, including inflammation, indicated by
redness, swelling, pain, heat and interference with function. The
summary, which was prepared by Mr. Blankenship, Respondents’
attorney and one of the participants in the meeting (Tr. 557), does not
on its face state that the consensus relates solely to soring under the
Horse Protection Act. But Dr. D. L. Proctor, one of Respondents’
witnesses in this case, and a participant of the meeting, testified that
the meeting related to soring under the Horse Protection Act. He
testified (Tr. 560, 572-73):

Q. What was their [Mr. Blankenship and Mr.
Hunnicutt, Tennessee Walking Horse Breeders & Exhibitors
Association] purpose in being at this meeting of
veterinarians?

A. Because, my understanding is that in 88 and 89,
the number of write-ups, of violations, increased four or
five fold, and the Walking Horse industry was upset because
of a perceived lack of uniformity in examination.

And this was a proactive attempt by the Walking Horse

industry to get a uniform acceptable, scientifically credible
means of examination of these horses.

[Q. By Mr. Blankenship] . . .

197
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Isn’t it a fact, Dr. Proctor, that myself and Mr.
Bob Hunneycutt [sic], with the assistance of Dr. Tom
Vaughn [sic], Dean Vaughn [sic], from Auburn, tried to
assemble a group of independent, highly qualified equine
veterinarians to establish what a reasonable, fair inspection
guideline to determine compliance under the Horse
Protection Act. Wasn’t that the purpose of --

THE WITNESS: That was my understanding, that this
was in answer to a problem of the Walking Horse industry
and it was your proactive stance in trying to remedy it.

Q. (By Mr. Blankenship) But, I'm afraid what the
record’s unclear about, Doctor, it wasn’t an intent by you
independent physicians to assist the industry to come up with
some way to circumvent the Horse Protection Act, was it?
Wasn'’t it an attempt to enforce the Horse Protection Act
fairly?

A. We -- those gentlemen, and I speak especially for
myself, but for Tom Vaughn [sic] and Dewitt Owen, we’re
on the record as aploring [sic] any kind of cruelty to any
type of animal.

That’s one of the most foremost tenants of organized
veterinary medicine. And, as such, there’s no amount of
pressure to get those gentlemen, with their background, to
do anything that they thought would encourage inhumane
practices in the Walking Horse industry.

The memorandum of the meeting, prepared by Mr. Blankenship,
which is unsigned, states in its entirety (RX 4) (emphasis added):
July 24, 1991

The meeting was attended by the following:

Dr. Tom Vaughan, Dean
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College of Veterinary Medicine
Auburn University

Dr. John R. Ragan
State Veterinarian
Tennessee Department of Agriculture

Dr. D. L. Proctor
Proctor & Proctor

Dr. DeWitt Owen
Owen Veterinary Clinic

Dr. Joan Arnoldi
Deputy Administrator
Regulatory Enforcement & Animal Care [APHIS]

Dr. Ray Miller
Brogli, Miller, & Lane
Animal Hospital

Mr. Tom Blankenship
Attorney

7050 Madison Avenue
Indianapolis, Indiana

Robert Hunnicutt

Tennessee Walking Horse Breeders
& Exhibitors Association

Ashburn, Georgia

Dr. Ram C. Purohit
Professor of Large Animal Surgery
Auburn University

The general consensus of the meeting was as follows:

1) Diagnosis of Lameness is highly technical.
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2)

3)

4)

5)

6)

7

8)

HORSE PROTECTION ACT

Movement through leading, riding and turning is an
integral part of diagnosis.

Pain tolerance threshold and reactions vary in
individual animals.

A Doctor of Veterinary Medicine does not insure that
one is qualified to detect lameness in a horse.

It is important that any inspection on digital palpation
be done within the comfort level of the individual
animal, and not extending or flexing the animal’s limbs
beyond normal limits, and in a manner which will not
compromise the balance or normal stance of an
individual horse.

Soreness and pain are not synonymous with sensitivity.
A number of criteria are necessary to make a diagnosis
and there must be a reasonable agreement among the

criteria to make a diagnosis.

Inflammation indicated by redness, swelling, pain, heat
and interference with function.

FACTORS TO BE RECOGNIZED:

1)

2)
3)

4)

5)

Variance of pain tolerance threshold versus pain
detection threshold.

Recognizing learned avoidance -- conditional reflex.

Recognizing aversive response -- immediate reaction.
On digital palpation -- recognizing the horse’s comfort
level, taking care not to flex or extend limbs beyond

normal limits.

Digital palpation is not in itself a reliable diagnosis.
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6) In the event of uncertainty in evaluation, the benefit of
the doubt should go to the favor of the horse.

Two of the participants at the meeting, Dr. Vaughan and Dr.
Purohit, had done basic research in the mid-1970’s for the (outdated)
Auburn study, discussed above (Tr. 558-59, 564), which is similar to
the (outdated) Ames study in 1975 (RX 3), discussed above. At least
Dr. Proctor, if not all of the private veterinarian participants, agreed
with the (outdated) 1975 Ames study (RX 3). (Tr. 503-04.)

The July 24, 1991, consensus, just quoted (RX 4), is squarely
contrary to the Horse Protection Act, which requires no more than
that a horse can reasonably be expected to suffer pain (produced by
man) when moving (15 U.S.C. § 1821(3)(D)). There is no
requirement in the Act that the horse exhibit redness, swelling, heat
or interference with function. The general consensus of the July 24,
1991, meeting (RX 4) is, in effect, a prescription for repealing the
Horse Protection Act, while leaving in its place a facade to give lip-
service to the purposes of the Horse Protection Act. If the
Department were to accede to the principles set forth in RX 4, soring,
as it exists today, could be practiced virtually with impunity. To be
sure, a few cases could still be brought, e.g., if someone abused a
horse to the extent that it violated the Scar Rule, or if the soring was
so inept that it caused a gait deficit. Considering all of the Horse
Protection Act cases decided by the Judicial Officer from June 29,
1990, to the present? (not involving the irrebuttable

%#No Horse Protection Act cases were decided by the Judicial
Officer from September 12, 1985, through June 28, 1990.

presumption created by the Scar Rule), [in which the horses were
found to be sore by the Judicial Officer,] the evidence as to 19 of the
25 horses, or 76%, consisted entirely of the reaction of the horses to
palpation.” Even as to the other six horses in which there was some
evidence of a slight gait deficit (usually failing to lead freely with a
loose rein, and sometimes tucked under),® the primary evidence in
each case was the palpation evidence. There can be no doubt about
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the fact that under the general consensus of the 1991 Atlanta meeting
(RX 4), the sophisticated, subtle practice of soring practiced today to
improve the gait of Tennessee Walking Horses would be untouchable.

BIn re Burks, 53 Agric. Dec. [322, 328-29, 339-42 (1994)]; In
re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec. [261, 269-78,
283-84, 286-94 (1994) (two horses), appeal voluntarily dismissed, No.
94-1887 (4th Cir. Oct. 6, 1994)); In re Martin, 53 Agric. Dec. [212,
223-24 (1994), rev’'d per curiam, 57 F.3d 1070 (Table), 1995 WL
329255 (6th Cir. 1995) (citation limited under 6th Circuit Rule 24)];
In re Bobo, 53 Agric. Dec. [176, 198-201 (1994) (same horse, two
shows), aff’'d, 52 F.3d 1406 (6th Cir. 1995)]; In re Kelly, 52 Agric.
Dec. 1278, 1288-95 (1993), [appeal dismissed, 38 F.3d 999 (8th Cir.
1994)]; In re Sims (Decision as to Charles Sims), 52 Agric. Dec.
1243, 1253-62 (1993); In re Watlington, 52 Agric. Dec. 1172, 1187-
92 (1993) (one of two horses); In re Roach (Decision as to Calvin L.
Baird, Sr.), 52 Agric. Dec. 1092, 1101-02 (1993), [rev'd, 39 F.3d
131 (6th Cir. 1994)); In re Wagner (Decision as to Roy E. Wagner
and Judith E. Rizio), 52 Agric. Dec. 298, 308-13 (1993), aff'd, [28
F.3d 279 (3d Cir. 1994), reprinted in 53 Agric. Dec. 169 (1994)]; In
re Callaway, 52 Agric. Dec. 272, 284-89 (1993); In re Brinkley
(Decision as to Doug Brown), 52 Agric. Dec. 252, 262-66 (1993); In
re Holt (Decision as to Richard Polch & Merrie Polch), 52 Agric.
Dec. 233, 242-43 (1993), aff'd per curiam, [32 F.3d 569, 1994 WL
390510 (6th Cir. 1994) (citation limited under 6th Circuit Rule 24)];
In re Elliott (Decision as to William Dwaine Elliott), 51 Agric. Dec.
334, 341 (1992), aff'd, 990 F.2d 140 (4th Cir.), cert. denied, 114
S.Ct. 191 (1993); In re Smith, 51 Agric. Dec. 327, 328-31 (1992); In
re Sparkman, 50 Agric. Dec. 602, 612-14 (1991); In re Holt, 49
Agric. Dec. 853, 856-57 (1991); In re Edwards, 49 Agric. Dec. 188,
195-97, 204-06 (1990), aff’d per curiam, 943 F.2d 1318 (11th Cir.
1991) (unpublished), cert. denied, [503 U.S. 937 (1992)].

®In re Jordan (Decision as to Sheryl Crawford), 52 Agric. Dec.
1214, 1229, 1235 (1993), [aff'd, 50 F.3d 46 (D.C. Cir. 1995), cert.
denied, 116 S.Ct. 88 (1995)]; In re Watlington, 52 Agric. Dec. 1172,
1192 (1993) (one of two horses); In re McConnell, 52 Agric. Dec.
1156, 1160 (1993), aff'd, 23 F.3d 407, [1994 WL 162761 (6th Cir.
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1994), printed in 53 Agric. Dec. 174 (1994)}; In re Crowe, 52 Agric.
Dec. 1132, 1152 (1993); In re Roach (Decision as to Calvin L. Baird,
Sr.), 52 Agric. Dec. 1092, 1101-02 (1993) (one of two horses),
[revd, 39 F.3d 131 (6th Cir. 1994)}; In re Gray, 52 Agric. Dec.
1044, 1073-74 (1993), [aff'd, 39 F.3d 670 (6th Cir. 1994)].

D. Recommended Protocol for DQP Examinations
Dated August 7, 1991, Relied on by Respondents, Is
Not Persuasive.

Respondents also rely on a memorandum dated August 7, 1991,
setting forth the recommended protocol for DQP examinations (RX 5).
This memorandum is signed by all six of the private veterinarians who
participated in the July 24, 1991, Atlanta meeting, just discussed.
This memorandum is similar in nature to the general consensus just
discussed, and repeats the view that "digital palpation, in and of itself,
is not a reliable diagnosis of soring” (RX 5, p. 2). However, this
memorandum suffers from the same weaknesses just discussed as to
the July 24, 1991, Atlanta general consensus (RX 4).

Footnotes 29 and 30 quoted above list all the cases decided by the Judicial
Officer from September 12, 1985, to August 31, 1994, under the Horse
Protection Act (not involving the irrebuttable presumption created by the Scar
Rule) in which the horses were found by the Judicial Officer to be sore, and the
accompanying text explains that the evidence as to 19 of the 25 horses, or 76%,
consisted entirely of the reaction of the horses to palpation. To bring those
statistics up to date, there have been six subsequent cases, and in all six cases,
the evidence that the horses were sore consisted entirely of the horses’ reactions
to palpation.® Hence, as to 25 of the 31 horses found sore by the Judicial
Officer from September 12, 1985, to the present, or 80.6%, the sole evidence
was the horses’ reaction to palpation.

SIn re Keith Becknell, 54 Agric. Dec. 335, 337-38, 339-40, 344-45 (1995); In re
C.M. Oppenheimer, 54 Agric. Dec. 221, 287 (1995); In re Tracy Renee Hampton, 53 Agric. Dec.
1357, 1363-65, 1367-70 (1994); In re Johnny E. Lewis, 53 Agric. Dec. 1327, 1337-42, 134546
(1994), appeal docketed, No. 94-7044 (11th Cir. Oct. 28, 1994); In re Kathy Armstrong, 53 Agric.
Dec. 1301, 1305-06 (1994), appeal docketed, No. 94-9202 (11th Cir. Oct. 26, 1994); In re Bill
Young, 53 Agric. Dec. 1232, 1253-67 (1994), rev’d, 53 F.3d 728 (5th Cir. 1995) (2-1 decision).
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To require additional evidence, e.g., a gait deficit (lameness) would totally
defeat the purpose of the Act. As the court noted in Elliott v. Administrator,
Animal & Plant Health Inspection Service, 990 F.2d 140, 144 (6th Cir.), cert.
denied, 114 S. Ct. 191 (1993):

Congress enacted the Horse Protection Act to end the practice of
deliberately making Walkers "sore" for the purpose of altering their
natural gait and improving their performance at horse shows. When
the front limbs of a horse have been deliberately made "sore," usually
by using chains or chemicals, "the intense pain which the animal
suffered when placing his forefeet on the ground would cause him to
lift them up quickly and thrust them forward, reproducing exactly [the
distinctive high-stepping gait of a champion Walker]." H.R. Rep. No.
91-1597, 91st Cong., 2d Sess. 2 (1970), reprinted in 1970
U.S.C.C.A.N. 4870, 4871. [Bracketed material by the court.]

If horses had to be sore enough to cause a gait deficit, that would totally
defeat the congressional purpose to prevent the soring of horses done to improve
their gait.

Although the horses’ reaction to palpation constituted the only evidence that
the horses were sore in 80.6% of the cases since September 12, 1985, that is not
to suggest that in any of those cases, digital palpation was the only diagnostic
test employed by the APHIS veterinarians to determine whether or not the
horses were sore. As stated in my decision in Bill Young, supra, 53 Agric.
Dec. at 1286:

USDA veterinarians never conduct an examination based solely on
digital palpation, without also looking at the general appearance of the
horse, and its way of going, etc. (Findings 14, 30). However, after
considering various diagnostic tests, including the general appearance
and way of going of the horse, it will frequently be the case that
palpation will be the only diagnostic test actually used to prove a case
under the Act. That is, even though the horse’s general appearance,
etc., and way of going was normal, if digital palpation demonstrated
that the horse could reasonably be expected to suffer pain when
moving, that would be enough under the express terms of the Act to
bring a case for soring.
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This same view was stated in a letter dated May 29, 1991, from Dr. Joan
M. Amoldi, Deputy Administrator, APHIS, to Dr. Raymond C. Miller, as
follows (RX 14, p. 1):

All APHIS veterinarians involved in horse protection are carefully
instructed on the clinical signs exhibited by a sore horse. The use of
palpation is only one means of making a determination. Several
clinical considerations are reviewed in taking action on an alleged sore
horse.

The views quoted above from my decision in Bill Young will be followed
by this Department notwithstanding the split decision by the Court of Appeals
reversing Bill Young. The "expert testimony and a written protocol [i.e., the
Atlanta Protocol]" relied on by the Court in Young v. United States Dep’t of
Agric., 53 F.3d at 731, is devoid of merit, for the reasons quoted above. One
Circuit Judge dissented in Young v. United States Dep’t of Agric., 53 F.3d at
732, and only one Circuit Judge reversed, since a District Judge sitting by
designation was the third Judge on the panel. Hence the case is not a strong
precedent even in the Fifth Circuit. Moreover, the Court explained (53 F.3d at
732):

In cases where the Secretary of an agency does not accept the
findings of the ALJ, this court "‘has an obligation to examine the
evidence and findings of the [JO] more critically than it would if the
[JO] and the ALJ were in agreement.”” Pinkston-Hollar Const.
Services, Inc., 954 F.2d at 309-10 (citation omitted); Garcia v.
Secretary of Labor, 10 F.3d 276, 280 (5th Cir. 1993) (stating that
"[a]lthough this heightened scrutiny does not alter the substantial
evidence standard of review, it does require us to apply it with a
particularly keen eye, especially when credibility determinations are
in issue. . . .).

.. . We hold that in light of the significant evidence calling into
question the probative value and reliability of that documentary
evidence where we are required to apply stricter scrutiny to the JO’s
conclusions which contradict the ALJ and in light of the substantial
counter-evidence indicating that the horse was not sore, the JO’s
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determination was not supported by substantial evidence and his
decision should be reversed and judgment should be rendered in favor
of Young and Sherman. (Footnote omitted.)

Since an important basis for the Court’s reversal in Young v. United States
Dep’t of Agric. was the ALJ’s adverse findings of fact, the Court’s decision in
Young v. United States Dep’t of Agric. would not be in point if the ALJ in a
future case finds the facts against the Respondent.

It is worth discussing other aspects of the Court’s decision in Young v.
United States Dep't of Agric.. The Court states (53 F.3d at 729-30):

At this time the USDA'’s sole technique for determining whether a
horse was sore in violation of the HPA was digital palpation (digital
palpation consists of pressing the ball of the thumb into the horse’s
forelimbs to test for pain).

As stated above, digital palpation has never been the sole technique for
determining whether a horse was sore. But, in about 80% of the cases, after
looking at other factors, the only proof that the horse was sore was the horse’s
reaction to palpation.

The Court further stated in Young v. United States Dep’t of Agric., 53 F.3d
at 730-31:

There is significant evidence in the record indicating that the
evidence relied on by the JO and the USDA to support a finding of
soreness is lacking in probative value and reliability. See Universal
Camera Corp., 340 U.S. at 488, 71 S.Ct. at 464 (holding that in
determining whether an administrative order is based on substantial
evidence, the reviewing court must consider "whatever in the record
fairly detracts from [the] weight” of the evidence). The VMO’s
testimony in this case revealed that as a general practice VMOs
prepare summary reports and affidavits only when administrative
proceedings are anticipated. See Palmer v. Hoffman, 318 U.S. [109],
63 S.Ct. [59], 87 L.Ed. [496] (1943) (holding that an accident report
prepared by a railroad did not carry the indicia of reliability of a
routine business record because it was prepared at least partially in
anticipation of litigation); United States v. Stone, 604 F.2d 922,
925-26 (5th Cir. 1979) (holding that an affidavit prepared by an
official of the United States Treasury Department was unreliable
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because it was prepared in anticipation of litigation). More important,
the VMOs admitted that they only included observations indicating that
a horse was sore and did not include evidence indicating that a horse
was not sore. The VMOs also indicated that they were given
instructions regarding how to prepare the documents by USDA
attorneys so that the documents would support a USDA complaint
under the HPA. Thus, although the authors of the documents may
have been objective in forming their opinion (as the JO found), the
documents themselves admittedly recorded a biased account of the
results of the inspection. We conclude that their probative value is
limited.

The various points quoted immediately above will all be discussed, but not
in order. The Court’s observation that the "VMOs admitted that they only
included observations indicating that a horse was sore and did not include
evidence indicating that a horse was not sore" (emphasis added) is not accurate.
To be sure, the VMOs testified that they only recorded abnormal conditions,
i.e., conditions that would indicate that the horse was sore, but the normal
conditions that were not noted did not in the slightest degree indicate that the
horse was not sore. Consider "way-of-going," for example. The VMOs would
note if the horse had an abnormal way of going, i.e., a gait deficit, but would
frequently not note that the horse had a normal way-of-going. However, as
explained above, a normal way-of-going does not tend in the slightest degree to
prove that the horse was not sore.

The Bill Young record shows that many types of normal circumstances
would ordinarily not be noted in the affidavits and forms, such as general
appearance, attitude and stance (Tr. 82), respiration rate (Tr. 83), perspiration
(Tr. 84), digital pulse, hoof condition, frog, fetlock or tendon condition (Tr.
85), swelling (Tr. 93), signs of inflammation, other than pain (Tr. 101), and
distress (Tr. 101). Again, any of these circumstances, if abnormal, could be an
indication of a sore horse. But the Bill Young record, and scores of other
records, show that not one of these circumstances, if normal, tends to prove in
even the slightest degree that the horse was not sore, particularly in view of the
change that has occurred in the soring of horses in recent years. As early as
1978, the Department recognized the change in soring practices from the earlier
years stating (43 Fed. Reg. 18,514, 18,521-22 (1978)):

Prior to and immediately after passage of the Horse Protection Act of
1970, it required little knowledge or skill to recognize a sored horse.
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Soring was flagrant and obviously visible to the naked eye. However,
the horse with bloody legs and open sores on the pasterns is a thing
of the past. Soring today is devious and is seldom evident to the
untrained or inexperienced observer.

As Drs. Knowles and Crichfield testified in Bill Young quoted above, in
recent years the soring methods have become even more sophisticated.
Therefore, the VMOs do not see many of the signs of soring that used to be
prevalent, and frequently all signs will be normal except the horse’s reaction to
palpation. As shown below, when the horse consistently and repeatedly gives
a pain reaction to palpation on both front feet only on particular spots of the
pastern area (almost always symmetrically located on the pasterns where the
chains will hit them), and the veterinarians have used techniques to determine
that the reaction is not due to natural factors, excitement, nervousness, or a
horse skittish about its feet, etc., veterinarians can reliably conclude that the
horse is sore because of chemical or mechanical devices. Their failure to record
irrelevant data, i.e., the fact that other circumstances were normal, does not tend
even in the slightest degree to prove that the horse was not sore. Thus, the
Court’s observation that "the documents themselves admittedly recorded a biased
account of the results of the inspection" (53 F.3d at 731) is unfounded.

Another reason given by the Court as to why the USDA documents were
lacking in probative value and reliability is that the "VMOs also indicated that
they were given instructions regarding how to prepare the documents by USDA
attorneys so that the documents would support a USDA complaint under the
HPA" (53 F.3d at 731). In this respect, Dr. Crichfield testified in Bill Young
(Tr. 198):

Q. (By Mr. Blankenship) Have you received training, insofar
as the preparation of the paperwork necessary to document an alleged
violation?

A. Yes. Ibelieve I'm well versed in that.

Q. Who gave you that training?

A. Well, through the years, as the documents evolved, they
evolved as I was working this Act, from the very start.
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And, we were given various documents to fill out, and explained
by, sometimes it would be compliance officers, sometimes it would be
lawyers with the Department of Agriculture, to explain it to us.

Q. Have lawyers from the Department ever told the VMOs, in
general, and you, in particular, what is necessary for you to put on an
affidavit, in order to sustain a finding of a sore horse?

A. Idon’t recall them ever specifically saying that I had to put
down specific things. I've heard them lecture, lawyers have, on what
they considered to be the pertinent points that’s involved, insofar as
is involved, and what they consider to be a horse that would meet the
criteria to be sore.

I see nothing sinister or improper in the training given to Department
veterinarians by Department lawyers and investigators as to the precise elements
of a sore horse, as defined by the Horse Protection Act. As explained above,
Dr. Raymond C. Miller and the other veterinarians involved in the Atlanta
Protocol erroneously believe that lameness is an indispensable element under the
statutory definition of sore. If the Department’s veterinarians were similarly
misinformed as to the statutory definition, over 80% of the sore horses would
be overlooked, as explained above. Only if there were a basis for believing that
the Department’s lawyers and investigators teach the veterinarians to lie and
falsify documents in order to prove a non-existent violation would there be any
basis whatever for discrediting the probative value and reliability of the
documents merely because the Department engages in such training.
Presumably (since it occurs in every case), the veterinarians are taught by
lawyers or investigators to record the events immediately on the Summary of
Alleged Violations form (generally within 10 minutes after the two veterinarians
have agreed that the horse is sore), and to write an affidavit while the events are
fresh in their minds (generally the same day of the investigation, or within a day
or two, using the notes that they made within a few minutes after the violation
was detected). Presumably, and hopefully, they are taught by the lawyers about
the conduct of an administrative hearing, e.g., that they will be testifying under
oath and required to tell the entire truth, that they have to wait for a ruling on
an objection, before answering, and that they must respond to the question
asked, rather than volunteering what they want to talk about.

In the 75 cases that I have reviewed under the Horse Protection Act, I have
not detected the slightest basis for inferring or suspecting that the Department’s



210 HORSE PROTECTION ACT

veterinarians have been trained to be anything but completely objective in their
enforcement of the Horse Protection Act. In fact, they have stated again and
again in case after case that they give the benefit of the doubt to the horse
trainer and owner, and only bring cases where both veterinarians are convinced
that artificial means have been used to sore the horse. As Dr. Hendricks
testified in the case sub judice (Tr. 136):

Q. Now, if there’s any doubt in your mind that a horse is sore
as defined by the HPA, to whom do you give the benefit of the doubt?

A. We give it to the horse.

Finally, on this point, as stated above, the majority decision by the court
in Young v. United States Dep’t of Agric. seems to be based on a presumption
that the attorneys and investigators have so tainted the veterinarians (by their
training sessions) that documents prepared by the veterinarians are not reliable
and probative. However, the Supreme Court and the Fifth Circuit, along with
other circuits, have recognized that there is a presumption of regularity as to the
official acts of public officers. As stated in In re Michaels Dairies, Inc., 33
Agric. Dec. 1633, 1701-02 (1974), aff’d, No. 22-75 (D.D.C. Aug. 21, 1975),
printed in 34 Agric. Dec. 1319 (1975), aff’d mem., 546 F.2d 1043 (D.C. Cir.
1976):

There is a presumption of regularity with respect to the official
acts of public officers and, "in the absence of clear evidence to the
contrary, courts presume that they have properly discharged their
official duties." United States v. Chemical Foundation, 272 U.S. 1,
14-15. Accord: [Panno v. United States, 203 F.2d 504, 509 (9th
Cir. 1953);] Reines v. Woods, 192 F.2d 83, 85 (Emerg. C.A.);
National Lator Relations Board v. Bibb Mfg. Co., 188 F.2d 825, 827
(C.A. 5); Woods v. Tate, 171 F.2d 511, 513 (C.A. §); Pasadena
Research Laboratories v. United States, 169 F.2d 375, 381 (C.A. 9),
certiorari denied, 335 U.S. 853; Laughlin v. Cummings, 105 F.2d 71,
73 (C.A.D.C.).

Accordingly, instead of presuming that the attorneys and investigators
warped the viewpoint of the VMOs to the point that the VMOs’ documents are
presumptively unreliable, the Court should have presumed that the training was
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conducted in a proper manner, so that all relevant facts could be presented in
a fair and impartial manner.

The Court in Young v. United States Dep’t of Agric. further states (53 F.3d
at 730-31):

The VMO’s testimony in this case revealed that as a general practice
VMOs prepare summary reports and affidavits only when
administrative proceedings are anticipated. See Palmer v. Hoffman,
318 U.S. [109], 63 S.Ct. [59], 87 L.Ed. [496] (1943) (holding that an
accident report prepared by a railroad did not carry the indicia of
reliability of a routine business record because it was prepared at least
partially in anticipation of litigation); United States v. Stone, 604 F.2d
922, 925-26 (5th Cir. 1979) (holding that an affidavit prepared by an
official of the United States Treasury Department was unreliable
because it was prepared in anticipation of litigation).

Hence the Court is suggesting, or holding, that the veterinarians’ Summary
of Alleged Violations forms and affidavits are lacking in probative value and
reliability, in part, solely because they do not prepare reports when they find no
violations, but only when they find violations and, thus, are anticipating
litigation. However, the cases relied on by the Court are clearly distinguishable
from Young v. United States Dep’t of Agric. In Palmer v. Hoffman, the issue
was whether a statement signed by the engineer of a train involved in an
accident, who died before the trial, was admissible under the business record
exception to the hearsay rule, under an Act which provided (318 U.S. at 111,
n.1):

In any court of the United States and in any court established by
Act of Congress, any writing or record, whether in the form of an
entry in a book or otherwise, made as a memorandum or record of
any act, transaction, occurrence, or event, shall be admissible as
evidence of said act, transaction, occurrence, or event, if it shall
appear that it was made in the regular course of any business, and that
it was the regular course of such business to make such memorandum
or record at the time of such act, transaction, occurrence, or event or
within a reasonable time thereafter. All other circumstances of the
making of such writing or record, including lack of personal
knowledge by the entrant or maker, may be shown to affect its
weight, but they shall not affect its admissibility. The term "business”
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shall include business, profession, occupation, and calling of every
kind.

The Court held that the statement was not admissible because the statement
was "not for the systematic conduct of the enterprise as a railroad business," and
that the primary utility of the statement was "in litigating, not in railroading"
(318 U.S. at 114). Specifically, the Court held (318 U.S. at 113-15):

The engineer’s statement which was held inadmissible in this case
falls into quite a different category. (Footnote omitted.) It is not a
record made for the systematic conduct of the business as a business.
An accident report may affect that business in the sense that it affords
information on which the management may act. It is not, however,
typical of entries made systematically or as a matter of routine to
record events or occurrences, to reflect transactions with others, or to
provide internal controls. The conduct of a business commonly entails
the payment of tort claims incurred by the negligence of its
employees. But the fact that a company makes a business out of
recording its employees’ versions of their accidents does not put those
statements in the class of records made "in the regular course” of the
business within the meaning of the Act. If it did, then any law office
in the land could follow the same course, since business as defined in
the Act includes the professions. We would then have a real
perversion of a rule designed to facilitate admission of records which
experience has shown to be quite trustworthy. Any business by
installing a regular system for recording and preserving its version of
accidents for which it was potentially liable could qualify those reports
under the Act. The result would be that the Act would cover any
system of recording events or occurrences provided it was "regular”
and though it had little or nothing to do with the management or
operation of the business as such. Preparation of cases for trial by
virtue of being a "business” or incidental thereto would obtain the
benefits of this liberalized version of the early shop book rule. The
probability of trustworthiness of records because they were routine
reflections of the day to day operations of a business would be
forgotten as the basis of the rule. See Conner v. Seattle, R. & S. Ry.
Co., 56 Wash. 310, 312-313, 105 P. 634. Regularity of preparation
would become the test rather than the character of the records and
their earmarks of reliability (Chesapeake & Delaware Canal Co. v.
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United States, 250 U.S. 123, 128-129) acquired from their source and
origin and the nature of their compilation. We cannot so completely
empty the words of the Act of their historic meaning. If the Act is to
be extended to apply not only to a "regular course” of a business but
also to any "regular course” of conduct which may have some
relationship to business, Congress not this Court must extend it. Such
a major change which opens wide the door to avoidance of cross-
examination should not be left to implication. Nor is it any answer to
say that Congress has provided in the Act that the various
circumstances of the making of the record should affect its weight, not
its admissibility. That provision comes into play only in case the
other requirements of the Act are met.

In short, it is manifest that in this case those reports are not for
the systematic conduct of the enterprise as a railroad business. Unlike
payrolls, accounts receivable, accounts payable, bills of lading and the
like, these reports are calculated for use essentially in the court, not
in the business. Their primary utility is in litigating, not in
railroading.

The several hundred years of history behind the Act (Wigmore,
supra, §§ 1517-1520) indicate the nature of the reforms which it was
designed to effect. It should of course be liberally interpreted so as
to do away with the anachronistic rules which gave rise to its need and
at which it was aimed. But "regular course” of business must find its
meaning in the inherent nature of the business in question and in the
methods systematically employed for the conduct of the business as a
business.

In Young v. United States Dep’t of Agric., there was no question about the
admissibility of the affidavits and Summary of Alleged Violations forms under
the Department’s Rules of Practice. The documents were properly admitted.
The only issue was whether they were inherently unreliable and lacking in
probative value. Furthermore, unlike the railroad business involved in Palmer
v. Hoffman, the business of the Animal and Plant Health Inspection Service
under the Horse Protection Act is investigating and litigating, where violations
are found. As law enforcement officers, it is the duty of VMOs to detect
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violations of the federal statute and to initiate the procedure for bringing
disciplinary complaints against the violators. Hence, litigating is "the inherent
nature of the business in question” (318 U.S. at 115), and the preparation of the
Summary of Alleged Violations forms and affidavits is the most important of the
"methods systematically employed for the conduct of the business as a business”
(Ibid.).

This issue is of the utmost importance to the Executive Branch of the
Federal Government. There are undoubtedly law enforcement officials
throughout the Federal Government who, like the APHIS veterinarians, "prepare
summary reports and affidavits only when administrative proceedings are
anticipated” (53 F.3d at 730). And, like the APHIS veterinarians, there are
undoubtedly law enforcement officers throughout the Federal Government who
handle such a high volume of work that they could not possibly remember the
details of a particular violation by the time they appear at an administrative
hearing several years later, and who are, therefore, totally dependent on past
records made while the events were fresh in their minds. If the judicial branch
of the Government is to create a judicial rule of law that all such records, made
in contemplation of litigation by agencies whose business is to litigate with
respect to violations detected, are to be regarded as inherently lacking in indicia
of reliability, that is a judicially-constructed rule so destructive of law
enforcement in the United States that it should be reviewed by the Supreme
Court of the United States.

United States v. Stone, also relied upon by the Court in Young v. United
States Dep’t of Agric., is similar in nature to Palmer v. Hoffman, just discussed.
The issue in United States v. Stone was "whether the government violated the
hearsay rule and the defendant’s right of confrontation when the government
used an affidavit instead of live testimony for the purpose of explaining how an
official record demonstrated that the Treasury Department mailed a check that
the defendant later had in his possession" (604 F.2d at 924). The Government
argued that the affidavit was admissible under Federal Rule of Evidence
803(8)(A) as a public record or report setting forth "the activities of the office
or agency"” (604 F.2d at 925). The Court held, however, that the affidavit
"violates the hearsay rule and the defendant’s confrontation right" (604 F.2d at
924). The Court held (604 F.2d at 925-26):

This hearsay exception is designed to allow admission of official
records and reports prepared by an agency or government office for
purposes independent of specific litigation. See, e.g., Ellis v. Capps,
500 F.2d 225, 226 n.1 (5 Cir. 1974) (allowing admission of official
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records compiled in prison’s "regular course of business"); United
States v. Newman, 468 F.2d 791, 795-96 (5 Cir. 1972), cert. denied,
411 U.S. 905, 93 S.Ct. 1527, 36 L.Ed.2d 194 (1973) (same). This
exception for an agency’s official records does not apply to Ford’s
personal statements prepared solely for purposes of this litigation.
Ford’s statements are likely to reflect the same lack of trustworthiness
that prevents admission of litigation-oriented statements in cases such
as Palmer v. Hoffman, 318 U.S. 109, 63 S.Ct. 477, 87 L.Ed.2d 645
(1943).

As stated above, under the decision in Palmer v. Hoffman, the lack of
trustworthiness precluding admission of the engineer’s statement as a business
record arose only because the business involved in Palmer v. Hoffman was
railroading, not litigating. That was not true in Young v. United States Dep’t
of Agric.. Furthermore, here, again, we are not concerned with trying to have
the VMOs’ affidavits and forms admitted as business records, since they were
properly admitted under the Department’s Rules of Practice and the
Administrative Procedure Act (5 U.S.C. § 556(d); 7 C.F.R. § 1.141(h); In re
Johnny E. Lewis, 53 Agric. Dec. 1327, 1339 (1994), appeal docketed, No.
94-7044 (11th Cir. Oct. 28, 1994); In re James W. Hickey, 47 Agric. Dec. 840,
850 (1988), aff’'d, 878 F.2d 385, 1989 WL 71462 (9th Cir. 1989) (not to be
cited as precedent under 9th Circuit Rule 36-3), printed in 48 Agric. Dec. 107
(1989); In re DeJong Packing Co., 36 Agric. Dec. 1181, 1222-24 (1977), affd,
618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 449 U.S. 1061 (1980)).

Moreover, even under the Federal Rules of Evidence, it appears that the
documents at issue in Young v. United States Dep’t of Agric. would have been
admissible under Rule 803(8)(C), which provides:

The following are not excluded by the hearsay rule,
even though the declarant is available as a witness:

(8) Public records and reports. Records, reports,
statements, or data compilations, in any form, of public
offices or agencies, setting forth . . . (C) in civil actions and
proceedings and against the Government in criminal cases,
factual findings resulting from an investigation made
pursuant to authority granted by law, unless the sources of
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information or other circumstances indicate lack of
trustworthiness.

Under Federal Rule of Evidence 803(8)(C), factual findings by VMOs
resulting from an investigation made pursuant to authority granted by the Horse
Protection Act would be admissible, even though the declarant is available as a
witness, unless the sources of information or other circumstances indicate lack
of trustworthiness. That is, they would have sufficient indicia of reliability to
be admissible in a Federal Court even though they were prepared in anticipation
of litigation, and even though the declarant was available as a witness, unless
some other circumstance indicated lack of trustworthiness. Hence there is no
basis for the Court’s view in Young v. United States Dep’t of Agric. that the
VMOs’ documents lacked evidence of trustworthiness merely because they were
prepared in anticipation of litigation. They would only be inadmissible if "the
sources of information or other circumstances indicate lack of trustworthiness"
(FED. R. EVID. 803(8)(C)). As shown above, the Court’s view in Young v.
United States Dep’t of Agric. that the VMOs’ documents lacked reliability
because the veterinarians did not include evidence indicating that a horse was not
sore is unfounded.

Furthermore, as stated above, no issue was involved in Young v. United
States Dep't of Agric. as to whether the VMOs’ documents were admissible as
an exception to the hearsay rule. They were properly received in evidence
under the applicable administrative practice and rules of evidence. In addition,
the authors of the documents testified at the administrative hearing. In In re
C.M. Oppenheimer (Decision as to C.M. Oppenheimer, d/b/a Oppenheimer
Stables), 54 Agric. Dec. 221, 246-51 (1995), I explain at length why the
affidavits and Summary of Alleged Violations forms are reliable and probative,
including the following quotation from Gray v. United States Dep’t of Agric.,
39 F.3d 670, 675-76 (6th Cir. 1994):

In challenging the Secretary’s decision, Gray disputes the
reliability, probativeness, and substantiality of the evidence against
him. For instance, he makes much of the fact that the government’s
key witnesses at his June 1991 hearing -- Hester, Rushing, and Sutton
-- could not independently recall the facts and circumstances
surrounding his alleged violation. As such, Gray insists, the primary
evidence the ALJ and the Secretary relied upon to find a § 1824(2)(B)
violation -- comprised of the doctors’ affidavits, the Summary of
Alleged Violation[s] form, and the interview summary prepared by
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Sutton -- is suspect and cannot support the Secretary’s ultimate
decision.?

>This same argument was considered and rejected by the Third
Circuit in Wagner v. Department of Agric., 28 F.3d 279, 280 (3d Cir.
1994). In Wagner, the court observed:

In spite of petitioners’ protestations to the contrary, it is
well settled that affidavits are a form of probative evidence.
Though live testimony may generally be favored over
affidavits because the former permits cross-examination and
credibility assessment, these interests are adequately
safeguarded when, as in this case, the affiant appears in
court. Though the doctors’ inability to recall their
respective examinations of Sir Shaker impaired petitioners’
ability to cross-examine as to examination itself, this does
not upset our determination that the finding of soreness is
supported by substantial evidence.

Id. at 282-83 (citations omitted).

The Administrative Procedure Act (APA) provides that an agency
conducting a hearing may receive "[a]ny oral or documentary
evidence." 5 U.S.C. § 556(d). The APA adds, however, that "the
agency as a matter of policy shall provide for the exclusion of
irrelevant, immaterial, or unduly repetitious evidence.” Id. On this
point, the USDA’s implementing regulations state: "Evidence which
is immaterial, irrelevant, or unduly repetitious, or which is not of the
sort upon which responsible persons are accustomed to rely, shall be
excluded insofar as practicable.”" 7 C.F.R. § 1.141(g)(iv) (1994).

The documentary evidence of which Gray complains is clearly the
sort of evidence "upon which responsible persons are accustomed to
rely.” That this evidence is technically hearsay does not alter our
conclusion. See Calhoun v. Bailar, 626 F.2d 145, 148 (9th Cir.
1980) ("Not only is there no administrative rule of automatic exclusion
for hearsay evidence, but the only limit to the admissibility of hearsay
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evidence is that it bear satisfactorily indicia of reliability."), cert.
denied, 452 U.S. 906 (1981). The Calhoun court commented: "We
have stated the test of admissibility as requiring that the hearsay be
probative and its use be fundamentally fair." Id. The documents at
issue here satisfy these criteria. They were signed and/or prepared by
individuals who were experienced in their tasks and who had no
reason to record their findings in other than an impartial fashion.
Moreover, the documents were created almost contemporaneously with
the observations they relay.®

At Gray’s hearing, Hester and Rushing both testified that their
affidavits reflected what they had found during their examination of
Night Prowler.

To determine that this evidence was probative and reliable, of
course, is not to say that it also is substantial. Again, as our decision
in Murphy makes clear, "‘[s]ubstantiality of the evidence must be
based upon the record taken as a whole.”" 801 F.2d at 184.

For the foregoing reasons, the majority opinion in Young v. United States
Dep't of Agric. erred in failing to regard the VMOs’ documents as reliable and
probative, and that decision will not be followed by this Department.

The majority decision in Young v. United States Dep’t of Agric. further
states, 53 F.3d at 731:

The reliability of the veterinarians’ conclusions recorded in the
hearsay documents, based almost exclusively on the results of digital
palpation, are also called into question by significant evidence
presented at the hearing supporting the conclusion that an observed
reaction to digital palpation alone is not a reliable indicator of a sore
horse. Several highly qualified expert witnesses for the petitioners
testified that soring could not be diagnosed through palpation alone.
Petitioners also offered a written protocol [the Atlanta Protocol] signed
by a group of prominent veterinarians coming to the same conclusion.
The JO's basis for rejecting this evidence seems to be simply that it
is contrary to the agency’s policies and the agency’s prior decisions.'
The JO does not point to scientific or medical data supporting the
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agency’s chosen diagnostic technique. See Veal v. Bowen, 833 F.2d
693, 699 (7th Cir. 1987) (holding that "[w]here diagnoses are not
supported by medically acceptable clinical and laboratory diagnostic
techniques, this court need not accord such diagnoses great weight").

'The JO pointed out that the experts’ testimony and the protocol
stated that factors other than a negative response to palpation must be
observed before a sore diagnosis can be made. He concludes that
these other factors would require the examiner to look for signs such
as redness, swelling, heat or interference with function which the JO
contends would amount to a rewriting of the HPA by requiring
symptoms of soring other than a reasonable expectation of pain. The
expert testimony and protocol indicate that the other observations
should be made in order to determine whether the horse has
propensity for pain and are indicia of pain or repercussions of pain as
well as additional symptoms of soring.

My reasons for rejecting the views of the Respondents’ experts and the
Atlanta Protocol are set forth at great length above, in the quotation from my
decision in Bill Young. My reasons for accepting the views of the USDA
experts over the opposing views are not based simply on the "agency’s policies
and the agency’s prior decisions.” Rather, they are based on the testimony
presented in the particular case, as well as my accumulated experience in
reading the record of every Horse Protection Act case appealed to the Secretary.
In about 65 Horse Protection Act cases, many experts, with decades of
experience in examining many thousands of horses for soreness, have testified
as to the reliability of making a determination of soreness when the only
evidence that the horse is sore is the horse’s reaction to palpation. In reaching
that conclusion, the USDA experts always examine other circumstances, but
usually the only evidence of soring is the horse’s reaction to palpation.
Specifically, that was explained in Bill Young, as follows (53 Agric. Dec. at
1253-67):

C. Complainant’s Palpation Evidence Established a
Prima Facie Case and Also a Statutory Presumption
That "A Mark For Me" Was Sore When Entered.
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Usually in Horse Protection Act cases, as in the present case, the
evidence that the horse was sore relates solely to observations based
on palpation. As stated in In re Edwards, 49 Agric. Dec. 919, 919
(1990) (Order Denying Petition for Reconsideration of In re Edwards,
49 Agric. Dec. 188 (1990), aff'd per curiam, 943 F.2d 1318 (11th
Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992)), "[i]ln
many prior cases, the only evidence that a horse was sore was the
professional opinion of the Department’s veterinarians, based upon
their palpation of the horse’s pasterns.” In the original decision in
Edwards, in affirming the finding of the Chief ALJ that the horses
involved in the case were sore, based solely on evidence of the horses’
reaction to palpation, the Judicial Officer stated (49 Agric. Dec. at
204-06):

Respondents contend, in particular, that no
thermovision was used here, but thermovision has not been
used by the Department at a horse show since about 1981
(Tr. 485-86). Ample precedent exists for finding that a
horse was sored, based on the horse’s reaction to palpation
by the Department’s veterinarians, without any thermovision
evidence. See, e.g., In re Purvis, 38 Agric. Dec. 1271,
1274-79 (1979); In re Whaley, 35 Agric. Dec. 1519, 1523
(1976). As stated in Purvis, supra, 38 Agric. Dec. at
1273-74:

Both veterinarians determined that the horse was sored
primarily because mild or light palpation of the pastern area
of each front foot revealed a sensitive spot about the size of
a dime on the medial surface of the bulb of the heel on the
rear portion of each front foot. The sensitive spots were
almost identically located on each foot, and were in the
exact spot where the collar worn on the feet during the
Show would "bang" as the feet moved up and down.

In In re Whaley, supra, 35 Agric. Dec. at 1523, it is
stated:
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Respondent Groover testified that the horse was not sored.
In addition, the respondents argued that complainant did not
use a swab test, photographs or thermographs. . . .}

5As held in In re A.S. Holcomb, HPA Doc. No. 18, 35
Agric. Dec. [1165, 1167] (decided July 26, 1976), the
professional opinion of a Department veterinarian based on
his physical examination of a horse is sufficient to support
a finding that a horse was sored.

In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it
is stated:

Experience in many Horse Protection Act cases over
the years demonstrates that many horses which have been
sored show evidence of pain only on the anterior portion of
the legs or only on the posterior portion of the legs. This
is not unusual and does not discredit evidence that the horse
was sore. It is not a necessary part of complainant’s proof
for the Department’s veterinarians to guess or determine
accurately the exact procedure used to sore a horse, e.g.,
whether by chains, chemicals or a combination of both. It
is sufficient if the proof adequately demonstrates that the
horse was sore. [Footnote omitted.] Moreover, the statute
raises a presumption that a horse is sore "if it manifests
abnormal sensitivity or inflammation in both of its forelimbs
or both of its hindlimbs" (15 U.S.C. § 1825(d)(5)). There
is no requirement that the horse manifest abnormal
sensitivity on both the anterior and posterior surfaces of its
forelimbs or hindlimbs.

In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976),
it is stated:

It is to be expected that in many, if not most, cases
under the Horse Protection Act, the only evidence of soring
will be the expert opinion of a veterinarian who testifies on
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the basis of his observation or examination that in his
professional opinion, a particular horse was sored by the use
of some chemical or mechanical agent, for the purpose of
affecting its gait. It should be further expected that the
veterinarian will frequently not be able to tell whether the
soring agent used was mechanical, or chemical, or both.
Unless this remedial statute is to be rendered sterile, the
Government should not be required to prove the soring
device or agent applied in a particular case.

Respondents also contend that horses are typically sored
on the anterior portion of the front legs, but the quotations
above show that it is not unusual to have a horse sored only
on the posterior portion of the front legs.

In Edwards, it is also explained that veterinarians can distinguish
between a pain reaction from palpation and a high-strung or nervous
horse, or a horse that is silly about its feet, as follows (49 Agric. Dec.
at 202-03):

Respondents’ reply to the section 1825(d)(5) presumption,
and the Complainant’s evidence, is the wholly untenable
assertion that both horses were silly about their feet and that
was the cause of their responses. This assertion is without
any basis. All four United States Department of Agriculture
doctors testified that they are familiar with high-strung, or
nervous, or silly horses and follow a simple procedure to
distinguish such horses from those that are experiencing
pain. That is, they look for, and in both cases found,
specific spots which were painful when palpated.

As testified to by Drs. Riggins and Jordon, they
conduct their examinations in a consistent fashion palpating
different areas of the horse’s front legs looking for
indications of pain.

After finding what appear to be pain responses
evidenced by the horse trying to jerk its foot away, they
move to other parts of the leg and then return to the spot
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where they previously got a response. If the horse again
gives a pain response they will go away from that spot and
come back. This is done to be certain it is a pain response
and not just a "silly" reaction. (Tr. 61, 103). As
Dr. Riggins testified:

. if a horse is silly about his foot, you can be
holding it and you can touch him anywhere and the horse is
going to move. And the way to differentiate if he’s sore or
not is I will -- a certain spot -- if that horse is moving when
I touch that certain spot, I’ll go around to other places. I
might even go further on his leg and palpate it. And the
horse, if he’s silly about it, you can tell other places where
I know there is no pain, he exhibits some response, I know
he’s kind of silly. But then I can go back, if you get pain
response every time you go back there, well, then, you
know it’s pain instead of being silly about his foot. (Tr. 61-
62).

A nervous or silly horse will have a reaction upon
palpation anywhere. "Eb’s Little Princess” and "Great Big
Country” both responded only when a small area was
palpated and both showed the response repeatedly when
palpated there, but showed no response when palpated
elsewhere.

The record in the present case similarly shows that the
Department’s veterinarians--both of whom had helped put on training
courses to train USDA veterinarians (and DQPs) in detecting soring
(Tr. 11, 139), and one of whom (Dr. Knowles) had checked over
8,000 to 10,000 horses for Horse Protection Act violations since 1974
(Tr. 12), and the other of whom (Dr. Crichfield) had also checked
several thousand horses for HPA violations since 1973 (Tr. 139,
161)--could distinguish between a pain response to palpation and some
other condition or circumstance, such as being excited, nervous, or
"silly" about the feet (Tr. 40-49, 91, 96-99, 102, 126, 176-83,
205-13, 222).
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Dr. Crichfield explained his examination procedure, which is "the
same on all horses, to the best humanly possible" (Tr. 205), as
follows (Tr. 178-80, 183, 205):

A. Okay. My usual examination consists of actual
hands-on examination. Before I examine the horse, I just
look at him, in general, observe some general things about
the horse.

And I try to see the horses, at some point in time,
while they’re moving, either coming towards me or going
away, or maybe both, if the opportunity presents itself.

But then, for the hands-on examination, I'll approach
the horse on the left side. I make a habit of starting on the
left side. And I usually touch the horse up around the neck
or shoulder region with my left hand and then proceed down
the left forelimb of the horse, get down around the knee or
carpal joint there.

Pl start observing and palpating the tendons down the
posterior or rear surface of the canon bone and go down
into the area of the fetlock and ask the horse to give me his
foot by kind of scratching him or tickling him or maybe just
lightly apply a little pressure to the back of the fetlock joint
there with my thumb and forefinger.

A lot of these horses will pick their foot up and give it
to you, some of them won’t, and you’ll have to just reach
down and pick it up.

But, I get the horse’s front foot in my hand, in a flexed
position, where I can observe the posterior surface of the
pastern and I look at - look at it visually for signs of loss
of hair, abuse, thickening of the skin, whatever.

And, at the same time, I will start to palpate the
posterior surface of the pastern. And I'll palpate that
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thoroughly, over the bulbs, the heels, and then sulcus or
pocket of the pastern.

And then I'll change positions and move the limb
forward across my right thigh and hold it with the canon
bone area above the fetlock with my left hand, and palpate
the pastern area, then, with my right hand on the lateral,
which is the outside surface and the anterior surface, which
is the front surface and the medial surface, which is the
inside surface.

And when I've finished with that limb, examining it --
at the same time I'm palpating this limb, I’m observing the
horse for any signs that he might give that I’ve detected a
sore spot on him,

And then I’ll -- when I finish that limb, I'll put that
limb down on the ground and go over and do the exact same
thing to the right limb.

Q. Allright. Dr. Crichfield, when you’re palpating
a horse, can you show us what portions of your thumb you
would use to examine the horse?

A. Yeah. 1 use the under surface of the thumb,
commonly called the ball of the thumb, the flat of the
thumb.

We teach in the courses not to palpate these horses with
the points of your thumb or the ends of your fingers, not to
probe into them, but to just apply pressure with the flats of
your fingers and the flats and ball surfaces of your thumbs.

Q. Dr. Crichfield, in regards to Tennessee Walking
Horses, can you describe to us whether or not they’re used
to being handled by people?
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A. Yes. I'd say the Tennessee Walking Horse is used
to being handled. He’s put into training, usually, at about
18 months. And he gets a lot of handling, a show-type
Walking Horse does.

Q. And you conduct exactly the same exam on all
horses, to the best humanly possible?

A. Yes, sir, that’s correct.

Q. And you apply the same amount of digital pressure,
to all horses, to the extent possible?

A. Yes, sir.

Dr. Crichfield testified that he can differentiate between a horse
that is nervous, anxious, or silly about its feet from a horse in pain,
because the pain responses are always coordinated with his palpation
and repeatable, as follows (Tr. 176-78, 182, 222-23):

Q. Dr. Crichfield, can you tell us what the term "silly
about his feet,” means?

A. Well, it’s a term used about horses that are nervous
and they don’t stand still. They are resentful of their limbs,
their feet and limbs being handled, maybe a hyper-type
horse.

Q. Dr. Crichfield, can you tell us what the difference
is between a horse that’s silly about his feet and a horse
that’s sore?

A. Well, before I would -- a silly horse, he’s not
experiencing pain to your palpation. He may be jerking and
moving and twitching and have all kinds of take away
responses and things, but they’re not coordinated to your
palpation.
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And this is easily detected because before I'm going to
call a response that I get out of a horse a pain response, it’s
got to be coordinated with my palpation.

When I press the horse, the horse has got to respond
with these involuntary signs like withdraw of the limb, head
jerk, sagging backward, tightening abdominal muscles and
various other things, I look for.

And the criteria is, the horse that’s got the pain
response, it will always be coordinated with your palpation.

It will be repeatable, every time you palpate him in that
spot, he’ll do it. And, you go away from these areas and
spots and you don’t -- and apply the same techniques and
pressures, palpating the horse, and you don’t get them.

And a silly horse, you’re liable to get reactions out of
that horse anytime you’re handling him or you may be not
touching him at all, just holding his limb and he’ll still be
jerking and twisting on you.

Q. Now, Dr. Crichfield, if a horse is anxious, can you
tell the difference between an anxious horse and a horse
that’s sore?

A. Well, here again, anxious, to me, you know,
horses that have sort of an anxious expression, I think I
know, in my own mind, what an anxious expression in a
horse would be. But some people might equate an anxious
horse with a nervous horse or a fearful horse or some horse
that was maybe in a disturbed mental state.

But I don’t know exactly what you’re -- I have
confidence that a horse in that type of a state, I'm not going
to confuse him and call anything that he does a pain
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response. I have confidence in my ability to discern the
difference.

Q. ... It’strue, is it not, that pain is very difficult to
measure and varies according to the individual animal?

A. Well, in general, I'd say that’s a fair statement. 1
don’t have measuring devices, per se, to measure pain.

Q. Is there any reason a horse would react to palpation
other than pain?

A. Not the tech -- palpation technique that I put on
one, I don’t believe.

Q. But I -- if you can’t answer my question -- I
understand, but the question is, is there any reason a horse
would react to palpation other than pain?

A. There might be, you know. Here again, you deal
with silly, nervous, fractious horses that might react from
any external stimuli. But here again, we have methods of
determining whether that’s a reaction from that or whether
we're getting a pain response. And I can explain those
ways.

Q. Well, I mean, I understand, and you’'ve gone
through some testimony, but my point is, and you -- if you
could either agree or disagree, is there any reason a horse
would react to palpation other than pain?

A. Well, if you want just a yes or no answer, I've
already said that there is a -- is certain horses that will react

to any external stimuli, such as palpation.

Q. The --
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A. So the answer would be yes, I guess, if that’s --
and that’s the context you want it in.

Dr. Crichfield expressed his professional opinion that the
responses he got from the horse were not natural, but were
"something produced by man," as follows (Tr. 176):

Q. Dr. Crichfield, looking at both the 7077, CX-4,
and your affidavit, which is CX-6, can you tell us what sort
of natural diseases would have caused what you noted on
those forms?

A. 1 don’t believe anything would have naturally
produced these type of findings that I found. If I had of felt
that, we would of never written the case.

Q. Dr. Crichfield, looking at those documents again,
can you tell me what type of injuries would have caused
what you noted in those documents?

A. Here again, that’s part of my examination. I'm
going to rule those out in my mind. And we -- if we think
injury or disease condition, or something other than
something produced by man produced these pain responses,
we wouldn’t have written this up.

Dr. Crichfield further testified that a horse merely attempting to
withdraw its foot for any reason (other than pain) would not, of
necessity, show the same signs of pain observed on his examination,
as follows (Tr. 211-12):

Q. Would a horse, any horse -- let’s eliminate the
Horse Protection Act, for this moment. Would any horse,
if you had its foot in the air, as you’ve demonstrated, is
your palpation technique, if it attempted to withdraw that
foot from you, for any reason, would that horse, physically,
by necessity, when it was withdrawing that foot from you,
raise its head, tighten its abdominal muscles and shuffle its
hind feet to gain its balance?
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A. No. It would depend on how strong the
withdrawal was.

Q. Would a mild withdraw cause that to happen?

A. No. I’ve seen horses where all we had as a sign
was just the take away response of the full foot. And the
other signs of body english, as we call them, weren’t there.

Finally, Dr. Crichfield expressed the professional opinion that "A
Mark For Me" would have experienced pain while in motion (Tr.
168-70).

Dr. Knowles testified similarly as to his examination procedure
(Tr. 41-42), how he differentiates between a painful response and a
response from a nervous or anxious horse, or one "silly" about its
feet, on the basis of repeatable, consistent reactions coordinated with
his palpation of a particular area (Tr. 41-42, 47-49, 91, 102, 126),
and that the "pain that we found, on this horse, was from some type
of source, with chemicals or training devices or something of that
nature, an intentional process of some kind" (Tr. 40). In this respect,
he testified (Tr. 47; see also Tr. 45-46):

A. These painful areas were bilateral and they were
nearly symmetrical in their locations. What we found in
one foot was almost identical to what we found in the other
foot. It’s not always the case, but in this particular case, it
was.

And I just can’t think of anything that would have
caused those conditions to exist, accidentally or a disease
condition that would cause them to appear that way.

Dr. Knowles also testified that a horse merely attempting to
withdraw its foot for any reason (other than pain) would not, of
necessity, show the same signs of pain observed on this horse unless
it was trying hard enough to completely withdraw its foot (Tr. 96-99).
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Finally, Dr. Knowles expressed the professional opinion that "A
Mark For Me" would have experienced pain while in motion (Tr. 42-
44).

Based upon my examination of the record in this case, in addition
to my examination of the records in 59 other Horse Protection Act
cases,'? I am convinced that palpation alone, as

2This number of cases is slightly less than the total number of
Horse Protection Act cases I have decided because I am including here
only those records where a strong record was made as to the reliability
of palpation to detect soreness.

practiced by the USDA veterinarians to differentiate between a horse
that is nervous, excited, silly about its feet, etc., from a horse in pain
from man-made causes, is a highly reliable method of determining
whether a horse is sore, within the meaning of the Horse Protection
Act. The 59 other cases upon which I rely include expert testimony,
similar to that of Dr. Knowles and Dr. Crichfield in the present case,
of numerous other USDA veterinarians who had examined thousands
of horses for compliance with the Horse Protection Act, including the
testimony of Dr. Riggins (6,000 to 10,000 horses),” Dr. Clawson
(8,000 to 10,000 horses),” Dr. Hester (thousands of horses),"
Dr. Kelley (1,000 to 2,000 horses),'® Dr. Wood (2,000 horses),"”
Dr. Hendricks (4,000 to 6,000 horses),'® Dr. Clifford (1,000
horses),'® Dr. Rushing (thousands of horses),” Dr. Jordon (thousands
of horses),?! Dr. Burkholder (10 years’ experience),”? and Dr James
(8 years’ experience, over 2,000 horses).”

BIn re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec.
[261, 291 (1994), appeal voluntarily dismissed, No. 94-1887 (4th Cir.
Oct. 6, 1994)].

“In re Bobo, 53 Agric. Dec. [176, 200-01 (1994), aff'd, 52 F.3d
1406 (6th Cir. 1995)].
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'In re Burks, 53 Agric. Dec. [322, 328 (1994)].

'In re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec.
{261, 291 (1994), appeal voluntarily dismissed, No. 94-1887 (4th Cir.
Oct. 6, 1994)].

"In re Bobo, 53 Agric. Dec. [176, 200-01 (1994), aff'd, 52 F.3d
1406 (6th Cir. 1995)].

®In re McConnell, 52 Agric. Dec. 1156, 1167 (1993), aff'd, 23
F.3d 407[, 1994 WL 162761 (6th Cir. 1994), printed in 53 Agric.
Dec. 174 (1994)].

"%In re Sims (Decision as to Charles Sims), 52 Agric. Dec. 1243,
1259 (1993).

®In re Gray, 52 Agric. Dec. 1044, 1072 (1993), [aff'd, 39 F.3d
670 (6th Cir. 1994)].

2In re Edwards, 49 Agric. Dec. 188, 196 (1990), aff’d per
curiam, 943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. denied,
112 S.Ct. 1475 (1992).

2In re Sims (Decision as to Charles Sims), 52 Agric. Dec. 1243,
1259 (1993).

3In re Watlington, 52 Agric. Dec. 1172, 1190 (1993); In re
McConnell, 44 Agric. Dec. 712, 727 n.4 (1985), vacated in part,
Nos. 85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985) (consent order
substituted for original order), printed in 51 Agric. Dec. 313 (1992).

In In re Bobo, supra, it is stated ([53 Agric. Dec. at 190])
(Mr. Blankenship was also Respondents’ attorney in Bobo):

[Alll four veterinarians who testified for Respondents],
including Dr. Proctor and Dr. Johnson,] acknowledged that
repeated reaction to palpation of specific locations on a
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horse’s pastern can be an authentic indication of soreness
(Tr. 393, 440, 763-764, 841, 862). . . .

Respondents’ veterinarians agreed that in the absence
of other explanations, a repeated withdrawal of a limb in
response to palpation of specific spots is likely to indicate
pain in the localized areas. (Tr. 393, 440, 765, 841-842,
862) Dr. Johnson acknowledged that the determination of
whether behavior such as withdrawing a foot in response to
palpation is a manifestation of pain, or the result of some
other circumstance, is a clinical judgment to be made by the
examining veterinarian at the time the conduct occurs.
(Tr. 842) Dr. Proctor agreed with the USDA veterinarians
that he would expect a horse which reacted repeatedly to
palpation on specific spots of its pastern to experience pain
in the show ring when action devices hit those spots. (Tr.
765)

In addition, it is not significant that horses, as humans, have
different pain thresholds. As stated in In re Rowland, 40 Agric. Dec.
1934, 1994 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983):

Respondents argue (Original Brief 18-19) that the
Department’s veterinarians must, in conducting their post-
show examination, consider many variables, such as the
threshold of pain of the individual horse, the action devices
used on the horse, the length of time the horse has been
worked and the track condition of the show ring. Nonsense!
It is not the Department’s veterinarians who must consider
such variables. Rather, the horse’s owner and trainer must
consider such variables when they make the voluntary
decision to use action devices on the horse during training
or exhibitions.

Virtually all Respondents in these types of cases complain that
USDA'’s palpation evidence consists of subjective conclusions to
determine whether horses are sore. However, such subjective
conclusions by USDA veterinarians in Horse Protection Act cases are
not actually dispositive of this issue. In fact, USDA veterinarians are
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Although the ALJ cited the presumption, his opinion clearly
shows he determined, based on the evidence presented, that
the animals were "sore” on the days they were "entered."
Unquestionably, substantial evidence supports those
conclusions. [Footnote omitted.] Where there is a factual
finding that a horse was "sore", even in the absence of the
presumption, it is irrelevant that there may have been
reliance on a presumption. Thornton v. United States Dep't
of Agric., 715 F.2d 1508, 1511 (11th Cir. 1983) (citing
Fleming v. United States Dep’t of Agric., 713 F.2d 179, 188
(6th Cir. 1983)). We, therefore, find it unnecessary to
examine whether or not the presumption passes
constitutional muster. See Usery v. Turner Elkhorn Mining
Co., 428 U.S. 1 (1976). [Parallel citations omitted.]

In this proceeding, I rely on the prima facie case as well as the
presumption that the horse was sore on the occasion involved here.

The Respondents’ experts in Bill Young and in other Horse Protection Act
cases frequently testify in general terms as to "learned avoidance," i.e., they
testify that, because of some prior painful experience, a horse that is nor
presently in pain may, nonetheless, react to palpation because it has learned to
avoid pain. However, none of those experts has ever testified with specificity
that a horse, experiencing no present pain, could, because of learned avoidance,
react to palpation only on particular spots, in a consistent and repeated manner,
without reacting at all when palpated to the right of those spots, to the left of
those spots, above those spots, or below those spots. The technique employed
by the USDA veterinarians rules out "learned avoidance" as a cause of reaction
to palpation. When USDA veterinarians find reactions from palpating particular
spots on a horse’s pasterns, they palpate all other areas of the horse’s pasterns,
and ascertain that there is no reaction except on the particular spots (almost
always symmetrically located), and that the horse consistently and repeatedly
shows a pain response when palpated on those spots, but does not show a pain
response when palpated on any other spots of the horse’s pasterns. The defense
of "learned avoidance," as applied to the particular palpation techniques
routinely employed by the USDA veterinarians, is "learned nonsense."

For all of the foregoing reasons, I am convinced that when USDA
veterinarians have considered all of the circumstances they routinely consider,
if they find that the horse reacts strongly when palpated only on particular spots
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of the horse’s pasterns, in a consistent and repeated manner, with no reaction
on any other spots, that is highly reliable and substantial evidence that the horse
is sore, within the meaning of the Horse Protection Act, without any other
circumstances, such as a gait dysfunction, swelling, heat, recness, etc.

The majority opinion in Young v. United States Dep’t of Agric. relies on
the 1993 and 1994 appropriations language, as follows (53 F.3d at 731):

Petitioners also point out that Congress noted its disapproval, in
an appropriation bill, of soring diagnoses based solely on palpations.
See Pub. L. No. 102-341, 106 Stat. 873, 881-82 (1992); see also
H.R. Rep. No. 617, 102d Cong., 2d Sess. 48 (1992); S. Rep. No.
334, 102d Cong., 2d Sess. 49 (1992). Congress’ new dictates do not
retroactively bind an ALJ or a JO, but they do support a conclusion
that a diagnosis based solely on palpation and recorded only in
documents constituting hearsay where no significant cross-examination
can be done do not constitute reliable evidence.?

’In a recent opinion, the D.C. Circuit rejected the argument that
palpation alone is not an accurate diagnostic technique, and that
therefore, summary reports by USDA VMOs do not constitute
substantial evidence. Crawford v. Dep’t of Agric., 50 F.3d 46 (D.C.
Cir. 1995). That court noted that the fact that horse owners
subsequently succeeded in convincing Congress that digital palpation
is unreliable is not relevant to the question of whether the USDA
appropriately relied on palpation as a technique in the past. In the
present case, however, the petitioners also offer medical
evidence—expert testimony and a written protocol—to support the
conclusion that digital palpation is not a reliable diagnostic technique.

My discussion in Bill Young of the 1993 and 1994 appropriations language
is as follows (53 Agric. Dec. at 1283-86):

E. Fiscal Years 1993 and 1994 Appropriations
Language, Relied on by Respondents, Is Not
Applicable.
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Respondents rely on language relating to the APHIS
appropriations for Fiscal Years 1993 and 1994, indicating criticism of
digital palpation as the only diagnostic test to determine whether a
horse is sore under the Horse Protection Act. The following
explanation has appeared in all of my decisions in recent years under
the Horse Protection Act in which palpation evidence has been used:

The Congress acted concerning the enforcement of the
Horse Protection Act in Fiscal Year 1993. A proviso in the
Animal and Plant Health Inspection Service’s (APHIS)
"salaries and expenses" appropriation for Fiscal Year 1993,
reads, in pertinent part, as follows (Pub. L. No. 102-341,
106 Stat. 873, 881-82 (1992)):

ANIMAL AND PLANT HEALTH INSPECTION SERVICE
SALARIES AND EXPENSES
(INCLUDING TRANSFERS OF FUNDS)

For expenses, . . . to carry out inspection, quarantine,
and regulatory activities; . . . $432,900,000,. . .: Provided
further, That none of these funds shall be used to pay the
salary of any Department veterinarian or Veterinary Medical
Officer who, when conducting inspections at horse shows,
exhibitions, sales, or auctions under the Horse Protection
Act, as amended (15 U.S.C. 1821-1831), relies solely on
the use of digital palpation as the only diagnostic test to
determine whether or not a horse is sore under such Act.

APHIS’ Fiscal Year 1993 appropriation for
enforcement of the Horse Protection Act was $358,000
(H.R. ConF. REP. No. 815, 102d Cong., 2d Sess. at 20
(1992)).

An examination of the proceedings reported in the
Congressional Record during the pendency of H.R. 5487
reveals no discussion of this proviso (138 CONG. REC.
H5548, H5576 (daily ed. June 30, 1992); 138 CONG. REC.
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$10,417, S10,420 (daily ed. July 28, 1992); 138 CONG.
REC. H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138
CONG. REC. H7727, H7732 (daily ed. Aug. 7, 1992); 138
CoNG. REC. H7900, H7924-26 (daily ed. Aug. 11, 1992);
138 CONG. REC. S12,275, S12,276 (daily ed. Aug. 11,
1992)).

The pertinent House and Senate Committee Reports are
as follows: H.R. REP. No. 617, 102d Cong., 2d Sess. at
48 (1992); S. REP. No. 334, 102d Cong., 2d Sess. at 49
(1992); H.R. CoNF. REpP. No. 815, 102d Cong., 2d Sess.
at 20-21 (1992). Although the House Committee Report
states that "relying on digital palpation of a horse’s pastern
as the exclusive means of diagnosing horses is ineffective,"
the comments were apparently not based upon any hearings
on the issue, and USDA has not testified, or otherwise
commented, upon the issues underlying the views in the
House Committee Report, or the views in the Senate Report
recommending "bill language directing APHIS to
discontinue its practice of relying on digital palpation as the
only diagnostic test . . . to determine whether or not a horse
is sore under the act.” The proviso only applies to the 1993
Fiscal Year (October 1, 1992-September 30, 1993). There
is nothing in the legislative history to suggest that Congress
intended any of this to be retroactive.

An examination of APHIS' Fiscal Year 1994
appropriation for the Horse Protection Act does not reveal
any restrictive language, like that in the 1993 appropriation
(Pus. L. No. 103-111, 107 Stat. 1046 (1993)).

The pertinent House and Senate Committee Reports are
as follows: H.R. REP. No. 153, 103d Cong., 1st Sess. at
44-45 (1993); S. Rep. No. 102, 103d Cong., 1st Sess. at
46, 48 (1993); H.R. CONF. REP. No. 212, 103d Cong., Ist
Sess. at 22-23 (1993).

The House Report contained no limiting language
concerning HPA enforcement, but provided increased
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funding from FY 1993--($358,000) to FY 1994--
($481,000). The Senate Report recommended identical
statutory language in FY 1994 as in the FY 1993
appropriation for HPA enforcement, and increased funding
by only $3,000, as follows:

Horse protection.—The Committee recommends bill
language identical to that in the 1993 act requiring APHIS
not to rely solely on the use of digital palpation as the only
diagnostic test to determine whether or not a horse is sore
under the Horse Protection Act.

However, the Conference Report adopted the House
Report position--no limiting language in the statute, and
increased funding to $481,000--but, the conferees explained
the compromise in this way:

Amendment No. 48: Deletes Senate language
providing that APHIS veterinarians may not use digital
palpation as the only diagnostic test used to determine horse
soring. The House bill contained no similar provision.
Funding provided in the bill to carry out activities of the
Horse Protection Act includes an increase of $120,000. The
conferees agree that these additional funds should be used to
purchase thermograph machines and to provide additional
training and evaluation. Neither these machines nor digital
palpation should be used as the sole means to determine
whether soring has occurred, but they should be used as
additional diagnostic tools.

Here, as before, there is nothing in the 1994 legislative
history to suggest that Congress intended any of this to be
retroactive.’!

3'The language just quoted originally related solely to
Fiscal Year 1993, and was later expanded to include Fiscal
Year 1994.
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With respect to the Fiscal Year 1993 language in the
Appropriations Act, i.e., that no funds shall be used to pay the salary
of a USDA veterinarian who "relies solely on the use of digital
palpation as the only diagnostic test to determine whether or not a
horse is sore under such Act," that would probably not result in any
change in USDA practice. USDA veterinarians never conduct an
examination based solely on digital palpation, without also looking at
the general appearance of the horse, and its way of going, etc.
(Findings 14, 30). However, after considering various diagnostic
tests, including the general appearance and way of going of the horse,
it will frequently be the case that palpation will be the only diagnostic
test actually used to prove a case under the Act. That is, even though
the horse’s general appearance, etc., and way of going was normal,
if digital palpation demonstrated that the horse could reasonably be
expected to suffer pain when moving, that would be enough under the
express terms of the Act to bring a case for soring. I do not interpret
the 1993 Appropriations enactment as precluding such an examination
or bringing such a case. If the language in the 1993 Appropriations
legislation or the 1993 and 1994 Committee reports caused the
Department to fail to bring actions for soring where the only evidence
of soring was based on digital palpation, after the USDA veterinarians
had looked at, but found nothing abnormal in the horse’s way of
going, etc., that would completely destroy effective enforcement under
the Horse Protection Act, and would totally defeat the congressional
purpose in passing the Act. Furthermore, if more than pain revealed
by digital palpation was required, that would be contrary to the
express definition of "sore" in the Act, as explained above. In any
event, as stated in the boilerplate language quoted above with respect
to this matter, there is no indication in either the 1993 or 1994
legislative history to suggest that Congress intended any retroactive
effect to its language.

If the 1993 and 1994 appropriations language were part of the legislative
history of the Horse Protection Act, which was enacted after full hearings, I
would agree that the Congress of the United States questioned the effectiveness
of using palpation as the sole means to determine whether soring has occurred.
However, since the language relied on by the Court was inserted by the
appropriation committees, without hearings, and without affording USDA an
opportunity to testify or present opposing views, I believe that the appropriations
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language is entitled to little weight, particularly in years other than 1993 and
1994, in construing the language of the Horse Protection Act enacted by
Congress after full hearings. Even for alleged violations occurring in 1993 and
1994, the appropriations language does not say that, if two or more diagnostic
tests have been used, and soring is strongly indicated only by palpation, that
evidence is not sufficient to justify a disciplinary proceeding. Moreover, [ know
from the record in other proceedings that the appropriations language in 1993
and 1994 was based on the views of the same experts who developed the Atlanta
Protocol, which, as shown above, was based on outdated studies involving
soring practices that are no longer prevalent in the industry. Furthermore, as
shown above, the views of those experts was based on a misreading of the
definition of soring in the Horse Protection Act, i.e., they thought the Act
requires lameness, as well as other indications of inflammation. This, too,
shows that the appropriations language should be given little weight. As the
Court held in Bobo v. United States Dep’t of Agric., 52 F.3d 1406, 1412-13 (6th
Cir. 1995):

Furthermore, neither the proviso in APHIS’s "salaries and
expenses” appropriation for Fiscal Year 1993 nor the statements in the
Senate and Conference Reports for Fiscal Year 1994, as relied on by
petitioners, renders the Secretary’s interpretation of his regulations
either "plainly erroneous or inconsistent.” Stinson, 113 S. Ct. at
1919.

"[W]hen Congress desires to suspend or repeal a statute in force,
‘[t}here can be no doubt that . . . it could accomplish its purpose by
an amendment to an appropriation bill, or otherwise.”" United States
v. Will, 449 U.S. 200, 222 (1980) (quoting United States v.
Dickerson, 10 U.S. 554, 555 (1940)). However, we do not find that
Congress’ statements in the 1993 appropriations legislation constitutes
an implied amendment to the HPA. See Tennessee Valley Authority
v. Hill, 437 U.S. 153, 189 (1978). The 1993 appropriations
legislation applied only to Fiscal Year 1993. Moreover, Congress was
clearly aware of USDA’s and APHIS’s reliance on digital palpation as
a means of finding "soreness" under the HPA. In its appropriations
legislation Congress could have but did not direct the Secretary to
discontinue the practice of finding "soreness” based on digital
palpation alone. In addition, Congress could have but did not, amend
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the HPA to prohibit a finding of "soreness" based on digital palpation
alone. (Footnote omitted.)

For the foregoing reasons, the decision by the majority of the Court in
Young v. United States Dep’t of Agric. will not be followed by this Department
in any future case, including cases in which an appeal would lie to the Fifth
Circuit.

One final point, not relevant here, is, nonetheless, worth mentioning. In
an Initial Decision and Order in an HPA case filed recently by Judge Kane (In
re Carl Edwards & Sons Stables, HPA Docket No. 93-15, November 24, 1995,
at 11), he states, after quoting the boilerplate Judicial Officer footnote 1:

The fragility of this Officer’s independence from those who evaluate
the performance of the office continues as a topic of comment. See:
Roadway Express, Inc. v. Reich, 1994 U.S. App. Lexis 22924 (6th
Cir. 1994) (per curiam) citing Utica Packing Co. v. Block, 781 F.2d
71, 77-78 (6th Cir. 1986).

The term "fragility" is that of Judge Kane--not the Court in the case cited
by Judge Kane. The facts do not support Judge Kane’s view that the position
is fragile. The Department’s first Judicial Officer held the position for 30 years,
just short of a third of a century. When I retire (voluntarily) January 3, 1996,
I will have held the position for exactly a quarter of a century. Judge Kane is
apparently unaware of the fact that the Judicial Officer has not had a
performance evaluation in the last two decades. Moreover, Judge Kane’s
statement that the Judicial Officer lacks "independence" from superior officials
is based on ignorance. The following statement as to the independence of the
Judicial Officer, from my discussion of the Judicial Officer position in 1
Davidson, Agricultural Law, The Packers and Stockyards Act Regulatory
Program, § 3.14, at 200 (1981), is just as true today as it was then, viz.:

The judicial officer is directly under the secretary and deputy
secretary of agriculture, and is completely free from any direction or
control from the general counsel, assistant secretaries, or agency heads
involved in particular litigation.

Generally the judicial officer is just barely acquainted with the
secretary or deputy secretary of agriculture, and none has ever
discussed a pending case with the judicial officer.®
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®This statement is based on the author’s personal experience and
what he was told by the first judicial officer, who was his close friend
for over 20 years.

The case cited by Judge Kane to support his "lack of independence"
broadside, Roadway Express, Inc., merely recites the circumstances of Utica
Packing Co. v. Block, 781 F.2d 71, 77-78 (6th Cir. 1986). Conversely,
however, Utica Packing Co. v. Block demonstrates the independence of the
Judicial Officer--not the lack thereof. In Utica Packing Co., the Secretary
vigorously disagreed with a decision by the Judicial Officer, revoked the Judicial
Officer’s delegation with respect to further proceedings (in that case only), and
appointed his Assistant Secretary for Administration to consider the
Department’s Petition for Reconsideration. The Court held that the Secretary’s
actions in Utica violated due process. However, if the Judicial Officer had not
been totally independent of the Secretary’s influence, the Secretary surely would
not have removed him from hearing the Petition for Reconsideration; rather, the
Secretary would have tried to influence his decision on reconsideration. Hence,
Utica Packing Co. v. Block demonstrates the complete and total independence
of the Judicial Officer from any influence by the Secretary, the General
Counsel, or any other administrative officials. Accordingly, there is no basis
for Judge Kane’s comments suggesting the Judicial Officer’s lack of
independence.”

For the reasons stated on pages 2 and 3 of this decision, the following
Order should be issued.

Order

The Complaint is dismissed.

"For an in-depth analysis of Utica Packing Co. v. Block, 781 F.2d 71 (6th Cir. 1986), see In
re Great American Veal Co., 45 Agric. Dec. 1770 (1986), aff'd, No. 86-3998 (D.N.J. Oct. 27,
1987), consent order, No. 86-3998 (D.N.J. Jan. 12, 1990).
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In re: KIM BENNETT and MR. & MRS. DAVID BRODERICK.
HPA Docket No. 93-6.
Order Denying Petition for Reconsideration filed February 12, 1996.

Colleen Carroll, for Complainant.

Pamela C. Bratcher, Bowling Green, KY, for Respondents.

Second initial decision issued by Paul Kane, Administrative Law Judge.
Order issued by William G. Jenson, Judicial Officer.

A Decision and Order dismissing the Complaint against Respondents was
filed in this case on January 3, 1996, and served on the Respondents on
January 16, 1996. On January 26, 1996, in accordance with the applicable
Rules of Practice, (7 C.F.R. § 1.146(a)(3)), Respondents filed a "Petition to
Reconsider the Decision of the Judicial Officer,” (hereafter RPR), and on
February 1, 1996, in accordance with the applicable Rules of Practice,
(7 C.F.R. § 1.146(b)), Complainant filed "Complainant’s Response to
Respondents’ Petition for Reconsideration of the Decision of the Judicial
Officer.” On February 6, 1996, the case was referred to the Judicial Officer for
reconsideration.

Respondents request that the Judicial Officer "review the Decision and
Order in regard to certain errors which appear to be purely computer errors,
clerical or typographical errors regarding the horse as being ‘A Mark For Me’
rather than ‘Ebb’s [sic] Patrick’ the horse that is at issue in regard to this case."
(RPR, p. 1.)

Further, Respondents request that the Judicial Officer "reconsider reference
to testimony which apparently involves a different case and has mistakenly been
referenced in [the Decision and Order] rather than the testimony of the experts
and witnesses that testified in this case.” (RPR, p. 1.) The Respondents request
that the Judicial Officer reconsider the Decision and Order "and issue an Order
Dismissing The Complaint referencing the horse Ebb’s [sic] Patrick.” (RPR,
p-2)

I have carefully reviewed the Decision and Order and find that the
references in the Decision and Order to "A Mark For Me" and testimony from
other cases were intentional and not in error. These references support the
Judicial Officer’s discussion in the Decision and Order.

The Complaint filed in this proceeding has already been dismissed and a
second Decision and Order dismissing the same Complaint would serve no
purpose.

Respondents’ January 26, 1996, Petition for Reconsideration is, therefore,
denied.
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In re: JOHNNY E. LEWIS and JERRY M. MORRISON.

HPA Docket No. 92-37.

Decision and Order on Remand as to Jerry M. Morrison filed May 31,
1996.

Decision on Remand — Civil penalty — Disqualification order — Horse soring — Horse owner
— Burton test — Burton test modified by Lewis.

The Judicial Officer found that Respondent Morrison allowed, as owner, the entry of a horse for the
purpose of showing or exhibiting the horse in a horse show, while the horse was sore, and assessed
a civil penalty of $2,000 and disqualified Respondent Morrison for a period of 1 year from showing
exhibiting, or entering any horse, and from judging, managing, or otherwise participating in any
horse show. The United States Court of Appeals for the Eleventh Circuit remanded the case to the
Judicial Officer to determine whether Respondent Morrison "allowed" the entry of a horse using
Burton test with a slight caveat. Burton v. United States Dep’t of Agric., 683 F.2d 280 (8th Cir.
1982), was erroneously decided and will only be followed in proceedings in which appeal would lie
to the Eighth Circuit and Lewis v. Secretary of Agric., 73 F.3d 312 (11th Cir. 1996), was
erroneously decided and will onty be followed in proceedings in which appeal would lie to the
Eleventh Circuit. Applying the Burton test, as modified by Lewis, Respondent Morrison "allowed"
the entry of a horse in a horse show for the purpose of showing or exhibiting the horse while the
horse was sore in violation of 5(2)(D) of the Horse Protection Act, (15 U.S.C. § 1824(2)(D)).

Tejal Mehta, for Complainant.

James D. Tumer, Tuscaloosa, AL, for Respondents.

Initial decision issued by Dorothea A. Baker, Administrative Law Judge.
Decision and Order on Remand issued by William G. Jenson, Judicial Officer.

This case is a disciplinary proceeding under the Horse Protection Act of
1970, as amended, (15 U.S.C. §§ 1821-1831) (hereinafter the Act). On
September 29, 1994, the Judicial Officer issued a Decision and Order in which
the Judicial Officer found that:

1. On May 11, 1991, Respondent Jerry Morrison, in violation
of section 5(2)(D) of the . . . Act (15 U.S.C. § 1824(2)(D)(1988)),
allowed, as owner, the entry for the purpose of showing or exhibiting
"Senator’s Mr. Big" as Entry No. 153 in Class No. 20, at the
Northport Civitan Horse Show at Tuscaloosa, Alabama, while the
horse was sore, as defined in the . . . Act.

2. On May 11, 1991, Respondent Johnny Lewis, in violation
of section 5(2)(B) of the . . . Act (15 U.S.C. § 1824(2)(B) (1988)),
entered for the purpose of showing or exhibiting the horse known as
"Senator’s Mr. Big" as Entry No. 153 in Class No. 20, at the
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Northport Civitan Horse Show at Tuscaloosa, Alabama, while the
horse was sore, as defined in the . . . Act.

3. The violations warrant the sanctions authorized by section
6(b) and (c) of the . . . Act (15 U.S.C. § 1825(b), (c) (1988)) and
contained in the order below.

In re Johnny E. Lewis, 53 Agric. Dec. 1327, 1334 (1994), aff’d in part, rev’'d
and remanded in part, 73 F.3d 312 (11th Cir. 1996).

Based upon the reasons set forth in the Decision and Order, the Judicial
Officer issued an Order that provides:

1. Respondent Jerry M. Morrison is assessed a civil penalty of
$2,000, which shall be paid by certified check or money order, made
payable to the Treasurer of the United States, and forwarded to Tejal
Mehta, Esq., Office of the General Counsel, Room 2014, South
Building, United States Department of Agriculture, Washington, D.C.
20250-1417, within 30 days from the date of service of this Order on
Respondent.

2. Respondent Johnny E. Lewis is assessed a civil penalty of
$2,000, which shall be paid by certified check or money order, made
payable to the Treasurer of the United States, and forwarded to Tejal
Mehta, Esq., Office of the General Counsel, Room 2014, South
Building, United States Department of Agriculture, Washington, D.C.
20250-1417, within 30 days from the date of service of this Order on
Respondent.

3. Respondent Jerry M. Morrison and Respondent Johnny E.
Lewis are each disqualified for 1 year from showing, exhibiting, or
entering any horse, directly or indirectly, through any agent,
employee, or other device, and from judging, managing, or otherwise
participating in any horse show, horse exhibition, horse sale or
auction.

The provisions of this disqualification order as to each
Respondent shall become effective on the 30th day after service of this
Order on said Respondent.
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In re Johnny E. Lewis, supra, 53 Agric. Dec. at 1356-57.

Both Respondents appealed the Decision and Order to the United States
Court of Appeals for the Eleventh Circuit which affirmed the decision that
Respondent Johnny E. Lewis violated the Act by entering Senator’s Mr. Big as
Entry No. 153 in Class No. 20, at the Northport Civitan Horse Show at
Tuscaloosa, Alabama, on May 11, 1991, while the horse was sore; reversed the
decision that Respondent Jerry M. Morrison violated the Act by allowing, as
owner, the entry for the purpose of showing or exhibiting Senator’s Mr. Big as
Entry No. 153 in Class No. 20, at the Northport Civitan Horse Show at
Tuscaloosa, Alabama, while the horse was sore; and remanded the case for
further proceedings. Lewis v. Secretary of Agric., 73 F.3d 312 (11th Cir.
1996).

The court held that proof of four elements is necessary to establish a
violation of 15 U.S.C. § 1824(2)(D) by an owner:

(1) the person charged is the owner of the horse in question;

(2) the horse was shown, exhibited, or entered in a horse show or
exhibition;

(3) the horse was sore at the time it was shown, exhibited, or entered,;
and

(4) the owner allowed such showing, exhibition, or entry. (Emphasis
in the original.)

Lewis v. Secretary of Agric., supra, 73 F.3d at 315.

The court found that Respondent Morrison owned Senator’s Mr. Big at all
relevant times; that Senator’s Mr. Big was entered in a horse show or
exhibition, the Northport Civitan Horse Show as Entry No. 153 in Class No.
20, on May 11, 1991; and that Senator’s Mr. Big was sore at the time the horse
was entered. Lewis v. Secretary of Agric., supra, 73 F.3d at 315. With respect
to the fourth element, the court adopted the test enunciated in Burton v. United
States Dep’t of Agric., 683 F.2d 280, 283 (8th Cir. 1982), with a "slight
caveat," holding that an owner could escape liability under 15 U.S.C. §
1824(2)(D) if all three of the following factors are shown:

(1) there is a finding that the owner had no knowledge that the horse
was in a "sore" condition,
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(2) there is a finding that a Designated Qualified Person examined and
approved the horse before entering the ring, and

(3) there was uncontradicted testimony that the owner had directed the
trainer in a meaningful rather than purely formal or ritualistic manner
not to show a "sore" horse.'

Lewis v. Secretary of Agric., supra, 73 F.3d at 315, 317.

The court found that "[t]he record developed by the ALJ is not sufficient
to evaluate the first and third factors under the Burton test.” Lewis v. Secretary
of Agric., supra, 73 F.3d at 317. Moreover, as to the second factor in the
Burton test, the court found that Senator’s Mr. Big was subjected to three
examinations by the Designated Qualified Person (hereinafier DQP) at the
Northport Civitan Horse Show on May 11, 1991, and passed the first two
examinations, but failed the third. The court found that the Judicial Officer’s
determination that the first two DQP examinations were irrelevant was in error.
The court stated that "it seems to us that all DQP examinations at the same show
on the same day are relevant,” Lewis v. Secretary of Agric., supra, 73 F.3d at
316, and held that "[t}he second factor [of the Burton test] must be reconsidered
with appropriate weight given to the three findings by the DQPs.” [Footnote
omitted.] Lewis v. Secretary of Agric., supra, 73 F.3d at 317

The record establishes that: (1) Respondent Morrison was the owner of
Senator’s Mr. Big at all relevant times; (2) Senator’s Mr. Big was entered in the
Northport Civitan Horse Show as Entry No. 153 in Class No. 20 on May 11,
1991; and (3) Senator’s Mr. Big was sore at the time the horse was entered. All
that remains to be determined on remand is whether, using the test adopted by

“The first two factors in Lewis are identical to the first two factors in Burton. In Burton, the
third factor that must be shown is that there is uncontradicted testimony that the owner had directed
the trainer not to show a "sore” horse. The "slight caveat" added by the United States Court of
Appeals for the Eleventh Circuit in Lewis is that there must be a showing that the owner’s direction
to the trainer was meaningful rather than purely formal or ritualistic.

*The court also found that "[h]ere, the owner fulfilled th[e] second factor [of the Burton test].
Lewis v. Secretary of Agric., supra, 73 F.3d at 316. 1 am unable to reconcile the court’s finding
that Respondent Morrison fulfilled the second factor in the Burton test with the court’s instruction
that "[t]he second factor [in Burton] must be reconsidered with appropriate weight given to the three
findings by the DQPs." [Footnote omitted.] Lewis v. Secretary of Agric., supra, T3 F. 3d at 718.
Nonetheless, the court has explicitly instructed that I reconsider the second factor in Burton, which
I have done herein.



250 HORSE PROTECTION ACT

the United States Court of Appeals for the Eleventh Circuit in Lewis v. Secretary
of Agric., supra, Respondent Morrison allowed the entry.>

The United States Court of Appeals for the Eleventh Circuit found that the
record developed by the ALJ was not sufficient to evaluate the first and third
factors under the Burton test, as modified by Lewis. However, rather than
remanding the case to the ALJ to further develop the record at great expense to
Respondent Morrison and the Department, I find for Respondent Morrison with
respect to the first and third factors under the Burton test, as modified by
Lewis.*

Moreover, as instructed by the United States Court of Appeals for the
Eleventh Circuit, I have reconsidered the second factor under the Burton test.
Thus, I find that each examination of Senator’s Mr. Big by the DQP on
May 11, 1991, is relevant, and I have given appropriate weight to all three
findings by the DQP regarding Senator’s Mr. Big that were made at the
Northport Civitan Horse Show in Tuscaloosa, Alabama, on May 11, 1991.
However, the fact that Senator’s Mr. Big was examined by the DQP and passed
prior to two events, Class No. 6 and Class No. 19, in the Northport Civitan
Horse Show on May 11, 1991, (CX 8, 9; Tr. 83, 180-82, 207-09, 216, 278,
292-94), cannot logically overcome the fact that Senator’s Mr. Big was
presented to the DQP prior to a third event, Class No. 20, at the Northport
Civitan Horse Show on May 11, 1991, found by the DQP to be bilaterally
sensitive, and disqualified by the DQP from the event, Class No. 20, at issue
in this proceeding. (CX 1, 2, 3, 6, 7; Tr. 18, 114-16, 134, 281-82, 306.)

’I adhere to the view expressed in In re Eldon Stamper, 42 Agric. Dec. 20 (1983), affd, 722
F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992), that Burton v. United States
Dep'’t of Agric., supra, was erroneously decided. I also view Lewis v. Secretary of Agric., supra,
as erroneously decided for the reasons set forth in In re Eldon Stamper, supra. Burton v. United
States Dep’t of Agric., supra, will continue to be followed only in proceedings in which an appeal
by the owner would lie to the United States Court of Appeals for the Eighth Circuit and Lewis v.
Secretary of Agric., supra, will be followed only in proceedings in which an appeal by the owner
would lie to the United States Court of Appeals for the Eleventh Circuit.

“The record: (1) supports a finding that Respondent Morrison did not know Senator’s Mr. Big
was in a "sore” condition, (Tr. 287, 289-90, 293, 301), and, therefore, met the first factor under
the Burton test; and (2) contains uncontradicted testimony that Respondent Morrison directed
Respondent Lewis, the trainer, in a meaningful rather than purely formal or ritualistic manner, not
to show a "sore"” horse, (Tr. 217, 287, 289-90, 301, 305), and, therefore, met the third factor under
the Burton test, as modified by Lewis.
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An argument could be made that the short time between the penultimate and
final DQP examinations did not allow time for soring. I reject this argument for
two reasons. First, the final examination by the DQP just prior to the event
identified as Class No. 20 was conducted approximately 20 minutes after the
second examination by the DQP which was conducted just prior to the event
identified as Class No. 19. (Tr. 181-82, 296-97.) Thus, the time between the
second and third DQP examinations of Senator’s Mr. Big was sufficient to sore
Senator’s Mr. Big. Second, Senator’s Mr. Big could have been sored to
compete unfairly in Class No. 19 and anesthetized to evade detection during the
DQP pre-Class No. 19 examination. The time that elapsed between the second
and third DQP examinations would have resulted in the dissipation of any
anesthetic used to numb pain caused by soring Senator’s Mr. Big for
participation in Class No. 19.°

The test enunciated in Lewis v. Secretary of Agric., supra, provides that an
owner can escape liability under 15 U.S.C. § 1824(2)(D) only if all three of the
factors listed in Lewis are shown to exist. The second factor listed in Lewis is
a finding that a DQP examined and approved the horse before entering the ring.
Here, the DQP examined Senator’s Mr. Big prior to three events at the
Northport Civitan Horse Show on May 11, 1991. The DQP approved Senator’s
Mr. Big before the horse entered the ring on the first two occasions.
Nonetheless, the DQP examined Senator’s Mr, Big prior to a third event, found

SCongress specifically noted the frequent use of anesthetics to mask soring during its
consideration of the 1976 amendments to the Horse Protection Act. "Thermovision machines detect
the abnormal presence of heat in the limbs of a horse, thereby providing the opportunity to
substantiate in court the existence of inflammation of the limbs. They are of particular importance
if the practice of soring is to be stopped, since sensitivity in the limbs of a horse is frequently
masked by application or injection of anesthetic substances.” (H. Rep. No. 1174, 94th Cong., 2d
Sess. 5 (1976), reprinted in 1976 U.S.C.C.A.N. 1696, 1700.) The Department has consistently
considered this tactic. "[A] quick-acting, short-lasting anesthetic can be applied to a horse’s legs
a few minutes prior to the pre-show examination, which would dissipate in about 15 to 20 minutes,
thereby masking pain symptoms during the pre-show examination but enabling the horse to perform
as intended during the show . . . ." In re Richard L. Thornton, 41 Agric. Dec. 870, 889 (1982),
aff'd, 715 F.2d 1508 (11th Cir. 1983), reprinted in 51 Agric. Dec. 295 (1992), quoting from In re
Rowland, 40 Agric. Dec. 1934, 1944 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983). (See also
Fleming v. United States Dep't of Agric., 713 F.2d 179, 187 n.11 (6th Cir. 1983) (Use of a quick-
acting anesthetic prior to the pre-show exam may mask otherwise existing soreness until the horse
is ready for actual showing); In re C.M. Oppenheimer, 54 Agric. Dec. 221, 316 (1995) (Results of
examinations conducted after the USDA veterinarians have determined a horse is sore are discounted
to some extent because of the possibility that a quick-acting anesthetic can be applied to the horse’s
legs to mask the pain symptoms).)
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Senator’s Mr. Big bilaterally sensitive, and disqualified Senator’s Mr. Big from
the event. This DQP examination was followed by an examination by two
United States Department of Agriculture veterinarians who each found that
Senator’s Mr. Big was sore. The circumstances are such that, even giving some
weight to the fact that the DQP examined and passed Senator’s Mr. Big on two
occasions in the same show on the same day, Respondent Morrison does not
fulfill the second factor in the test enunciated in Lewis v. Secretary of Agric.,
supra; and, thus, applying the Burton test, as modified by Lewis, Respondent
Morrison allowed, as owner, the entry for the purpose of showing or exhibiting
Senator’s Mr. Big as Entry No. 153 in Class No. 20, at the Northport Civitan
Horse Show at Tuscaloosa, Alabama, while Senator’s Mr. Big was sore, on
May 11, 1991.

Findings of Fact on Remand

1. OnMay 11, 1991, Johnny Lewis and Jerry Morrison entered Senator’s
Mr. Big as Entry No. 153 in Class No. 20, at the Northport Civitan Horse
Show at Tuscaloosa, Alabama. (Answer; CX 1-9; Tr. 205-07, 211, 213, 291-
92, 298, 309).

2. On Mayll, 1991, the Respondents, Johnny Lewis and
Jerry Morrison, entered Senator’s Mr. Big in three separate events. In the first
event, Senator’s Mr. Big was examined by the DQP and passed. In the second
event, Senator’s Mr. Big was again examined by the DQP and passed.
Senator’s Mr. Big was presented on a third occasion to the DQP for pre-show
examination, examined by the DQP, found by the DQP to be bilaterally
sensitive, and disqualified by the DQP from Class No. 20. (CX 6-7.)

3. Respondent Morrison, the owner of Senator’s Mr. Big at all times
relevant to this proceeding, had no knowledge that Senator’s Mr. Big was in a
"sore" condition.

4. The record contains uncontradicted testimony that Respondent
Morrison directed Respondent Lewis in a meaningful rather than purely formal
or ritualistic manner not to show a "sore" horse.

5. Each DQP examination of Senator’s Mr. Big at the Northport Civitan
Horse Show on May 11, 1991, is relevant to a determination of soring.
However, the fact that the DQP examined Senator’s Mr. Big before an event at
the Northport Civitan Horse Show identified as Class No. 20, found Senator’s
Mr. Big bilaterally sensitive, and disqualified Senator’s Mr. Big from Class No.
20 is not overcome by the two DQP examinations conducted during the same
horse show on the same day which Senator’s Mr. Big passed.
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Conclusions of Law on Remand

1. OnMay 11, 1991, Respondent Jerry Morrison, in violation of section
5(2)(D) of the Act, (15 U.S.C. § 1824(2)}(D) (1988)), allowed, as owner, the
entry for the purpose of showing or exhibiting Senator’s Mr. Big as Entry No.
153 in Class No. 20, at the Northport Civitan Horse Show at Tuscaloosa,
Alabama, while the horse was sore, as defined in the Act.

2. This violation warrants the sanctions authorized by section 6(b) and (c)
of the Act, (15 U.S.C. § 1825(b), (c) (1988)), and contained in the order below.

For the foregoing reasons and the reasons set forth in the Decision and
Order issued herein on September 29, 1994, the following Order should be
issued.

Order
I

Respondent Jerry M. Morrison is assessed a civil penalty of $2,000, which
shall be paid by certified check or money order, made payable to the Treasurer
of the United States, and forwarded to Tejal Mehta, Esq., Office of the General
Counsel, Room 2014, South Building, United States Department of Agriculture,
Washington, D.C. 20250-1417, within 30 days after the date of service of this
Order on Respondent Jerry M. Morrison.

11

Respondent Jerry M. Morrison is disqualified for 1 year from showing,
exhibiting, or entering any horse, directly or indirectly, through any agent,
employee, or other device, and from judging, managing, or otherwise
participating in any horse show, horse exhibition, horse sale or auction. This
disqualification order shall become effective on the 30th day after service of this
Order on Respondent Jerry M. Morrison.
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NONPROCUREMENT DEBARMENT AND SUSPENSION
DEPARTMENTAL DECISIONS

In re: LEWIS EUGENE McCRAVY, JR.
DNS Docket No. 95-15.
Decision and Order filed February 8, 1996.

Nonprocurement debarment and suspension - Decision of debarring official vacated - Time
limitations - Arbitrary, capricious, abuse of discretion - Mitigating factors and length of time
since Respondent’s conviction not considered.

Chief Judge Palmer vacated the decision of the debarring official as not in accordance with law
because the debarring official failed to issue his decision within the time limits imposed by the
Regulations. The debarring official is required to issue his decision within 45 days from the time
arguments and submissions are received from Respondent, unless he extends the time for good
cause. Although the debarring official extended the time for his decision, such extension was not
made in a timely manner. Chief Judge Palmer also found the debarring official’s decision to be
arbitrary, capricious, and an abuse of discretion because there was nothing in the Notice of
Debarment which indicated that the debarring official considered the length of time that had passed
since Respondent’s conviction or the mitigating factors presented by the Respondent.

William E. Ludwig, Debarring Official.

John B. Koch, for FCS.

Jacob B. Pompan, for Respondent.

Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge.

Preliminary Statement

This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, which
governs appeals of debarment and suspension actions under 7 C.F.R. §§
3017.100-.515 (1993), the regulations that implement a governmentwide system
for nonprocurement debarment and suspension (Regulations).! The objective of
the regulations is stated at 7 C.F.R. §§ 3017.115(a) and (b):

'The Regulations implement Exec. Order No. 12,549, 51 Fed. Reg. 6370 (1986), which
requires, to the extent permitted by law, executive departments and agencies to participate in a
governmentwide system for nonprocurement debarment and suspension. The Order further provides
that a person who is debarred or suspended shall be excluded from federal financial and nonfinancial
assistance and benefits under federal programs and activities.
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(a) In order to protect the public interest, it is the policy of the
Federal Government to conduct business only with responsible
persons. Debarment [is a] discretionary action[] that, taken in
accordance with Executive Order 12549 and [the] regulations, {is an]
appropriate means to implement this policy.

(b) Debarment . . . shall be used only in the public interest and for
the Federal Government’s protection and not for purposes of
punishment.

On December 7, 1995, Respondent, Lewis Eugene McCravy, Jr., filed an
appeal of the November 8, 1995, decision of the debarring official, William E.
Ludwig, Administrator, Food and Consumer Service (FCS), United States
Department of Agriculture (USDA or Department), which debarred Respondent
from participation in government programs for a three-year period beginning
November 8, 1995. The basis for the debarment is Respondent’s conviction on
July 6, 1990, in the Atlanta Division of the United States District Court for the
Northern District of Georgia, of conspiring to rig bids for contracts to supply
dairy products to public schools in various school districts in Georgia, beginning
at least as early as 1985 and continuing at least through June 1988, in violation
of section 1 of the Sherman Act (15 U.S.C. § 1). In connection with his
conviction, Respondent was ordered to pay a special assessment of $50 and was
sentenced to six months imprisonment and one year of probation. (AR 3). In
addition, Respondent was debarred from procurement and sales contracting with
the Federal Government by the Defense Logistics Agency (DLA) from
November 23, 1990 through June 14, 1993.

FCS instituted these debarment proceedings pursuant to 7 C.F.R. §§
3017.100-.515. On January 5, 1995, William E. Ludwig, Administrator of
FCS, issued by certified mail a Notice of Proposed Debarment that advised
Respondent that his debarment was proposed pursuant to 7 C.F.R. §
3017.305(a)(2), which authorizes debarment for "[v]iolation of Federal or State
anti-trust statutes, including those proscribing price fixing between competitors,
allocation of customers between competitors, and bid rigging.” (AR 6). Having
received no return receipt for the first notice, the debarring official mailed a
second Notice of Proposed Debarment to Respondent on April 20, 1995. (AR
7). Respondent received the January 5, 1995, Notice of Proposed Debarment
on April 26, 1995. (AR 8).

Pursuant to 7 C.F.R. § 3017.313(a), on May 6, 1995, Respondent
submitted a timely response in opposition to the Notice of Proposed Debarment.
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(AR 9). On July 6, 1995, August 22, 1995, and October 4, 1995, William E.
Ludwig, Administrator of FCS, advised Respondent that he had extended for 45
days the time for filing his decision on the basis of his "need to consider each
of the many factors in this case." (AR 10, 11, 12). On November 8, 1995,
Respondent was issued a Notice of Debarment, debarring him from participation
in Federal nonprocurement programs for a period of three (3) years. (AR 13).

Debarment decisions may be appealed to the Office of Administrative Law
Judges pursuant to 7 C.F.R. § 3017.515. The decision by the administrative
law judge is based solely upon the administrative record that must demonstrate
the evidentiary basis for the decision. The administrative law judge may vacate
the debarment if the implementing decision is found not in accordance with law;
not based on the applicable standard of evidence; or is arbitrary, capricious and
an abuse of discretion. Respondent appealed the decision of the debarring
official on December 7, 1995. (Appeal).

On December 8, 1995, I entered a ruling respecting procedural
requirements governing this proceeding. Pursuant to that ruling, FCS filed a
copy of the administrative record and a Response in Opposition to the Appeal
Petition (Response) on December 15, 1995. Respondent filed a timely reply to
the administrative record on December 28, 1995.

References to the record in the administrative proceeding below are cited
as "AR" followed by the number of the document.

Conclusion
The decision of the debarring official, which imposed a three-year period
of debarment upon Respondent, Lewis Eugene McCravy, Jr., is: 1) not in
accordance with law because it was not issued within the time limits imposed by
the regulations; and 2) arbitrary, capricious and an abuse of discretion.
Accordingly, the decision of the debarring official is vacated.
Discussion

A. Decision not Filed Within Prescribed Time Limits

The procedures with respect to debarment decisions are set forth in 7
C.F.R. § 3017.314(a), which specifies:

In actions based upon a conviction or civil judgment, or in which there
is no genuine dispute over material facts, the debarring official shall
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make a decision on the basis of all the information in the
administrative record, including any submission made by the
respondent. The decision shall be made within 45 days after receipt
of any information and argument submitted by the respondent, unless
the debarring official extends this period for good cause.

(emphasis added).

Pursuant to 7 C.F.R. § 3017.515, debarment decisions may be appealed to
the Office of Administrative Law Judges if filed within 30 days after receipt.
Appeals filed late are dismissed as untimely filed. In re Leon Howard, 53
Agric. Dec. 1400 (1994).

The enforcement of stringent time constraints must be applied in an
evenhanded manner. Accordingly, a debarment that is issued later than the time
specified by applicable regulation is vacated as not in accordance with law. In
re Young'’s Food Stores, Inc., 53 Agric. Dec. 1403 (1994); In re Prairie Farms
Dairy, Inc., 53 Agric. Dec. 1407 (1994); In re Robert M. Miller, 53 Agric.
Dec. 1411 (1994).

An examination of the administrative record in this proceeding fails to show
that the decision of the debarring official was issued within the time
requirements specified by the applicable regulation; thus, such decision is not
in accordance with the law. See, e.g., In re Newell Vance Williams, 54 Agric.
Dec. _ , DNS Docket No. 95-12 (Oct. 4, 1995).

A reading of the various procedural requirements relating to debarment
actions reveals that time is of the essence in these proceedings. A respondent
who has received a notice of proposed debarment has 30 days within which to
submit information and argument in opposition to the proposed debarment. 7
C.F.R. § 3017.313(a). If a respondent in a debarment proceeding fails to
provide a timely submission in opposition, the action is considered decided. 7
C.F.R. § 3017.314(a)(1). Section 3017.314(a) of the regulations makes clear
that the debarring official is required to issue his decision within 45 days from
the time arguments and submissions are received from Respondent, unless he
extends the time for good cause. Moreover, the appeal of a debarment must be
filed within 30 days of its receipt or the appeal will be dismissed. In re
Howard, 53 Agric. Dec. 1400 (1994). Furthermore, when reviewing debarment
decisions on appeal, administrative law judges are required to issue a decision
within 90 days of the date the appeal is filed. 7 C.F.R. § 3017.515(c).

FCS contends that a respondent is given 30 days within which to submit
information and argument in opposition to a Notice of Debarment and is not
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limited in the number of times such information may be submitted during that
period. (Response, at 4-5). This appears to be a reasonable interpretation of
the Regulations. FCS further asserts, however, that the debarring official’s 45-
day period for issuing his decision begins to run at the conclusion of the
Respondent’s 30-day period for response. In the instant case, Respondent’s
submission in opposition was dated May 6, 1995, 10 days after the Respondent
received the Notice of Proposed Debarment on April 26, 1995. FCS argues that
Respondent had an additional 20 days within which he could submit
supplemental information and that the time for the issuance of the debarring
official’s decision should not have begun to run until the end of the response
period had been reached--on May 25, 1995. FCS urges that an alternative
interpretation forces the debarring official to make the choice of either deferring
a final decision until the 30 days have run, thus cutting into the 45 day decision
making period or risk receiving additional timely submissions after already
rendering a decision upon receipt of the initial submission.

(Response, at 6).

In his Reply, Respondent articulates a compelling answer to the FCS
position: "If the debarring official decides to wait until a respondent’s 30 day
period expires before beginning a review of the case and finds that he requires
additional time for a decision, all he need do is timely extend the period for his
decision.” (Reply, at 9). I agree with Respondent’s argument. Respondent
submitted his information and arguments to the debarring official by letter dated
May 6, 1995. Depending upon the exact date that the debarring official
received this submission in opposition, he would have had more than three
weeks within which to decide the case or issue an extension. Even if a
respondent makes his only submission on the first day of the 30-day response
period, should the debarring official wait until the end of such response period
to assure that no further submissions are made, he still has 15 days from the end
of such period within which to issue his decision or extend his time by means
of a one-paragraph form letter and comply with the Regulations.

In the instant case, although the debarring official did extend the time for
filing his decision, such action was not taken until July 6, 1995, more than two
weeks after his debarment decision should have been issued. (AR 10). As
stated above, there is no indication as to what date Respondent’s submission in
opposition was received by the debarring official. In order for his extension to
have been timely, however, the debarring official would have had to receive
Respondent’s response in opposition on or after May 22, 1995, 16 days after the
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date on the letter. Nothing in the record suggests that this was the case. The
Notice of Debarment was ultimately issued on November 8, 1995.

The time limitations that apply to debarring officials must be enforced with
equal consistency. Finding nothing in the administrative record to indicate that
the debarring official extended in a timely manner the 45-day decision-making
time limit imposed upon him by the regulations, the debarment should be
vacated. Treating a failure to comply with the time limitations imposed by the
Regulations as harmless error unless the respondent proves how he has been
prejudiced, as counsel for FCS has argued (Response to Appeal Petition, at 7-
11), unfairly tilts the procedural scales in the government’s favor For that
reason, the argument is rejected.

B. Decision is an Arbitrary and Capricious Abuse of Discretion

In the alternative, Respondent contends that the debarring official’s decision
was "arbitrary, capricious and an abuse of discretion.” (Appeal). In his
Response in Opposition to the Proposed Debarment, Respondent stated (AR 9):

I would like to know what I will need to do to prevent any future
debarment against me or my present employer. My concern is that
this notice is coming almost five years after my conviction. I am
enclosing information that I received about the time of my conviction,
of a debarment notice against me. I believe the information at that
time covered all executive branches of the federal government. This
would have been for a period of no more than three years and would
have commenced in 1990.

When the investigation began in 1989, I made the decision to be
honest and take personal responsibility for my actions. I notified my
then current employer of my intentions, and made arrangements
through my attorney to meet with government officials and discuss the
areas of my responsibilities and my past work history. I did not try
to evade my responsibility, I did not give testimony based on
convenience of memory, nor did I try to pass responsibility on to
others. I met with the Justice Department and told the truth to the
best of my ability, which lead to my conviction. I pled guilty to one
count violation of the laws, resigned my job and served 6 months at
Maxwell Air Force, Montgomery, Alabama. I am not proud of some
of my poor business decisions, but I am proud that I told the truth.
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I joined my present employer, Yarnell Ice Cream Company in June of
1992. I shared with them my past experiences, and was hired by
them with knowledge of what had occurred. I have been a good
employee to them and they have been a great employer to me.

My present responsibilities do not require me to be involved in the bid
process. I know the anti-trust laws and their consequences better than
the majority of individuals in business today. And, I know I can be
trusted. But, as far as bid responsibility, I want no part of this area
of business whatsoever.

I want you to know that I have learned valuable lessons over the past
several years. I made mistakes in judgement that will not be repeated.
I encourage you to speak with my employer as to my job
performance, my job ethics and my job integrity. I request that my
present company not suffer any action due to my previous mistakes.
I can only give to you my total assurance that I will never place
myself in any situation that would be of question, and I promise to
uphold the laws of our government.

In the Notice of Debarment issued on November 8, 1995, the debarring
official concluded that Respondent’s submission consisted of three points and
dealt with them as follows (AR 13):

1. You believed that your earlier debarment covered all
executive branches of the federal government.

You argue that this notice of proposed debarment came almost
five years after your conviction and that you believed "the information
at that time covered all executive branches of the Federal government.
This would have been for a period of no more than three years and
would have commenced in 1990." Admin. Rec. 9, p. 1.

The debarment by DLA was made under separate authority
applying to Federal procurement programs. The debarment action
FCS is taking against you applies to Federal nonprocurement programs
and is independent of the action taken against you with regard to -
Federal procurement programs. As set in 7 C.F.R. § 3017.305(a)(2),
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FCS has the authority to debar you from Federal nonprocurement
programs based on your conviction.

2. When the investigation began in 1989, you made the
decision to be honest and take personal responsibility for your
actions. You cooperated willingly with government officials.

Your letter indicates that you notified your employer of your
intentions and made arrangements through your attorney to meet with
government officials and discuss the areas of your responsibilities and
your past work history. You stated, "I did not try to evade my
responsibility, I did not give testimony based on convenience of
memory, nor did I try to pass responsibility on to others....I am not
proud of some of my poor business decisions, but I am proud that I
told the truth.” Admin. Rec. Ex. 9, p. 1.

Your cooperation with the investigation and your acceptance of
responsibility for the bidrigging activity are definite factors in your
favor. They illustrate a desire to recognize misconduct in the past.
However, FCS has a responsibility to protect the interests of the
public and the Federal Government by conducting business only with
responsible parties. No information has been included in the
administrative record to indicate that you have undertaken any active
measures (i.e., training in business ethics and integrity, compliance
training, or information evidencing training programs and a code of
ethics at your current place of employment) to assure me that you
would not become involved in any unethical activities relating to
Federal nonprocurement programs in the future. Present responsibility
depends upon a determination that an individual is capable of
conducting business within the law.

Your letter asserts that you know the anti-trust laws and their
consequences better than the majority of individuals in the business
today. Admin. Rec. Ex. 9, p. 1. Your knowledge of antitrust laws
is a factor in your favor. However, mere knowledge of antitrust laws
does not demonstrate present responsibility.

In light of your past conduct, I cannot consider you to be
presently responsible simply based on remorse, statements of

261
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commitment, and your cooperation with government investigations.
The public interest and that of the Federal Government will be best
served by ensuring that you are prohibited from participating in
Federal nonprocurement programs for the period of your debarment.

3. Your responsibilities with your current employer do not
require you to be involved in the bid process.

Your letter states that your present responsibilities do not require
you to be involved in the bid process. Admin. Rec. Ex. 9, p. 1.

Your current position outside of the area of Federal
nonprocurement transactions means that the Federal Government is not
currently at risk. However, there is no guarantee that you will remain
in this position or that your employer will not in the future participate
in Federal nonprocurement transactions. Allowing you to potentially
participate in such transactions, in view of the gravity of your past
misconduct would not serve to adequately protect the public and the
Federal Government.

In making a debarment decision, the debarring official is required to
consider the seriousness of Respondent’s offense and any mitigating factors. 7
C.F.R. § 3017.300. The ultimate inquiry in a debarment decision must be
directed to the "present responsibility" of the Respondent. Robinson v. Cheney,
876 F.2d 152, 160 (D.C. Cir. 1989). The seriousness of the offense, the length
of time that has passed since the offense, and the Respondent’s conduct in the
interim must all be considered when determining "present responsibility."
Silverman v. United States Dep’t of Defense, 817 F. Supp. 846, 849 (S.D. Cal.
1993).

Respondent’s primary argument is that the debarring official failed to take
into consideration the mitigating factors in his case and whether he "poses a
threat to the Government’s business interests.” (Appeal). Respondent further
contends that the debarring official "failed to give due consideration to the length
of time and intervening events between the time the conduct that gave rise to the
debarment proceedings against McCravy occurred and the initiation of those
proceedings.” (Appeal).

As stated in Baltimore Gas & Electric Co. v. National Resources Defense
Council, Inc., 462 U.S. 87, 105 (1983), in assessing agency action under the
"arbitrary and capricious” standard, it is necessary to determine whether the
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agency "considered the relevant factors and articulated a rational connection
between the facts found and the choice made.” The debarring official’s decision
lacks this needed articulation.

When discussing the present responsibility and remorse of Respondent, the
debarring official stated in the Notice of Debarment (AR 13):

No information has been included in the administrative record to
indicate that you have undertaken any active measures (i.e., training
in business ethics and integrity, compliance training, or information
evidencing training programs and a code of ethics at your current
place of employment) to assure me that you would not become
involved in any unethical activities relating to Federal nonprocurement
programs in the future. Present responsibility depends upon a
determination that an individual is capable of conducting business
within the law.

Such language is unsupported by the Act and Regulations and constitutes
an arbitrary and capricious abuse of discretion. There is nothing in the record
to show that Respondent was ever asked to take such measures. Nor was
Respondent ever given the opportunity to demonstrate that he would take such
measures. See In re Robert Spring, 55 Agric. Dec. ___, DNS Docket No, 95-
13 (Jan. 24, 1996); In re George R. Reynolds, 54 Agric. Dec. ___ , DNS
Docket No. 95-8 (Aug. 9, 1995).

Moreover, the debarring official did not consider the length of time that had
passed since the conduct that gave rise to Respondent’s debarment. The
debarring official did not institute any action in this case until January 1995,
almost five years after the conviction upon which Respondent’s debarment is
based?, at which time Respondent’s debarment with another agency had already
ended. Common sense and equity suggest that such action should have been
initiated in a more timely fashion. Respondent was debarred by the Defense
Logistics Agency on November 23, 1990; his period of debarment lasted until
June 14, 1993. In his submission in opposition, Respondent asserted that he
believed that his DLA debarment covered all executive branches. In responding

2In contrast, two recently decided cases involved a conviction which was entered less than six
months before the debarment proceedings were instituted. See In re Robert Spring, 55 Agric. Dec.
___, DNS Docket No, 95-13 (Tan. 24, 1996); In re Mohawk Farms, Inc., 55 Agric. Dec. ___, DNS
Docket No. 95-14 (Jan. 24, 1996).
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to this argument in the Notice of Debarment, the debarring official stated (AR
13):

The debarment by DLA was made under separate authority
applying to Federal procurement programs. The debarment action
FCS is taking against you applies to Federal nonprocurement programs
and is independent of the action taken against you with regard to
Federal procurement programs. Assetin7 C.F.R. § 3017.305(a)(2),
FCS has the authority to debar you from Federal nonprocurement
programs based on your conviction.

It is unclear from the Administrative Record why FCS waited one and one-
half years after Respondent’s debarment with DLA had concluded to commence
its investigation.

FCS contends correctly that there is no precedent to support the contention
that the mere passage of time, without more, is sufficient to transform an
individual who was convicted of bidrigging into one who is presently
responsible. (Response to Appeal Petition, at 13). However, the length of time
that has passed since a respondent’s conviction clearly is relevant to a
consideration of present responsibility. Silverman, 817 F. Supp. at 849-50.
There is nothing in the debarring official’s decision that indicates that he
considered the time that had passed since the Respondent was convicted of
bidrigging. Therefore, the debarring official’s determination of Respondent’s
present responsibility was not based on the relevant factors as outlined in
Silverman.

The Notice of Debarment clearly indicates that the debarring official did not
fully consider the length of time that has passed since Respondent’s conviction
or the mitigating factors presented by the Respondent in this case. (AR 13).
Consequently, the decision of the debarring official is vacated as arbitrary,
capricious, and an abuse of discretion.

Order

The decision of the debarring official is hereby vacated.

This order shall take effect immediately. This decision is final and not
appealable within the Department. 7 C.F.R. § 3017.515(d).

Copies of this Decision and Order shall be served upon the parties.

[This Decision and Order became final February 8, 1996.--Editor]
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In re: DARYL L. ROBERTSON.
DNS Docket No. 96-2.
Decision and Order filed June 18, 1996.

Nonprocurement debarment and suspension - Decision of debarring official affirmed - Period
of debarment reduced - Selling property mortgaged or pledged to Farm Credit Agencies -
Suspension period not considered in Notice of Debarment - Laches not applicable.

Chief Judge Palmer affirmed the debarring official’s decision to debar Respondent but reduced the
period of debarment by 339 days. The Regulations provide that if a suspension precedes a
debarment, the suspension period shall be considered in determining the debarment period. There
is no indication in the Notice of Debarment that the debarring official actually considered the period
of suspension in making his decision. However, the Notice of Debarment ciearly indicates that the
debarring official’s decision to debar Respondent was reasonably related to a valid administrative
purpose and is not arbitrary and capricious. The doctrine of laches is not applicable to the
government acting in its sovereign capacity.

Grant Buntrock, Debarring Official.

Donald McAmis, for FSA.

Respondent, Pro se.

Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge.

This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, which
governs appeals of debarment and suspension actions under 7 C.F.R. §§
3017.100-.515 (1995), the regulations which implement a governmentwide
system for nonprocurement debarment and suspension (Regulations).! The
objective of the Regulations is stated at 7 C.F.R. §§ 3017.115(a) and (b):

(a) In order to protect the public interest, it is the policy of the
Federal Government to conduct business only with responsible
persons. Debarment [is a] discretionary action[] that, taken in
accordance with Executive Order 12549 and these regulations, [is an]
appropriate means to implement this policy.

The Regulations implement Exec. Order No. 12549, 51 Fed. Reg. 6,370 (1986), which
requires, to the extent permitted by law, executive departments and agencies to participate in a
governmentwide system for nonprocurementdebarment and suspension. The Order further provides
that a person who is debarred or suspended shall be excluded from federal financial and nonfinancial
assistance and benefits under federal programs and activities.



266 NONPROCUREMENT DEBARMENT AND SUSPENSION

(b) Debarment . . . shall be used only in the public interest and for
the Federal Government’s protection and not for purposes of
punishment.

The Regulations further provide that "[d]ebarment shall be for a period
commensurate with the seriousness of the cause(s).” 7 C.F.R. § 3017.320.

On April 1, 1996, Respondent, Daryl L. Robertson, filed an appeal of the
March 1, 1996, decision of the debarring official, Grant Buntrock,
Administrator, Farm Service Agency (FSA), United States Department of
Agriculture, which debarred Respondent from participation in government
programs for a three-year period beginning March 1, 1996. The basis for the
debarment is Respondent’s conviction on June 17, 1992, of the felony of selling
property mortgaged or pledged to Farm Credit Agencies.

These debarment proceedings were instituted initially by the Farmers Home
Administration (FmHA) pursuant to 7 C.F.R. § 3017.100-.515. On October 25,
1994, Michael Dunn, Administrator of FmHA, issued a Notice of Suspension
and Proposed Debarment received by Respondent on October 31, 1994 (AR 6).
Respondent was informed that suspension was being imposed in accordance with
7 C.F.R. § 3017.405(a)(2) based upon adequate evidence that a cause for
debarment may exist. The debarring official indicated that such action resulted
from Respondent’s criminal conviction for knowingly and willingly disposing of,
or converting, property mortgaged or pledged to FmHA with intent to defraud
FmHA. Pursuant to 7 C.F.R. § 3017.313(a), on November 27, 1994,
Respondent submitted a timely response in opposition to the Notice of
Suspension and Proposed Debarment (AR 5). In actions based upon a
conviction, the debarring official must make a decision "within 45 days after
receipt of any information and argument submitted by the respondent, unless the
debarring official extends this period for good cause.” 7 C.F.R. § 3017.314(a).
However, no action was taken by the debarring official until September 29,
1995, at which time the suspension and proposed debarment action was
withdrawn. On October 14, 1995, Respondent received the withdrawal letter
which stated, in pertinent part:

In October 1994, the Farmers Home Administration (FmHA)
initiated suspension and proposed debarment action against you. Since
that time, the FmHA farm programs have been assigned to the
Consolidated Farm Service Agency (CFSA) as part of the Department
of Agricuiture reorganization.
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After due consideration of the rules and regulations governing
suspension and debarment, we have made the determination to
withdraw this suspension and debarment action at this time. This
letter is your notification to that effect. This decision shall be without
prejudice to any subsequent debarment actions.

(AR 4).

Approximately two months later the current debarment proceeding was
instituted by the newly-reorganized FSA. On December 7, 1995, Grant
Buntrock, Administrator of FSA, issued a Notice of Proposed Debarment
received by Respondent on December 15, 1995 (AR 3). Respondent was
informed that his debarment was proposed pursuant to 7 C.F.R. §
3017.305(a)(1), which authorizes debarment for "[clonviction of or civil
judgment for commission of fraud or a criminal offense in connection with
obtaining, attempting to obtain, or performing a private agreement or
transaction,” 7 C.F.R. § 3017.305(a)(3), which authorizes debarment for
"[c]onviction of or civil judgment for commission of falsification or destruction
of records, making false statements, receiving stolen property, making false
claims, or obstruction of justice,” and 7 C.F.R. § 3017.305(d), which authorizes
debarment for "[a]ny other cause of so serious and compelling a nature that it
affects the present responsibility of a person. "

On January 11, 1996, Respondent again submitted a timely response in
opposition to the Notice of Proposed Debarment, received by the debarring
official on January 16, 1996 (AR 2). On March 1, 1996, Respondent was
issued a Notice of Debarment, debarring him from participation in Federal
nonprocurement programs for a period of three (3) years. Respondent received
the Notice of Debarment on March 7, 1996 (AR 1).

Pursuant to 7 C.F.R. § 3017.515, debarment decisions may be appealed to
the Office of Administrative Law Judges. The decision by the administrative
law judge is based solely upon the administrative record which must demonstrate
the evidentiary basis for the decision. The administrative law judge may vacate
the debarment if the implementing decision is found not in accordance with law;

2As pointed out by Respondent in his Submission in Opposition, the Notice of Proposed
Debarment contained a typographical error in the citation to the Code of Federal Regulations. The
letter stated that debarment was based on grounds as found in 7 C.F.R. § 3027.305. The correct
citation, as pointed out in the Notice of Debarment, should have been to 7 C.F.R. § 3017.305.
Since Respondent clearly was aware of the correct citation, no prejudice is demonstrated.
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not based on the applicable standard of evidence; or is arbitrary, capricious, and
an abuse of discretion. The standard of proof by which the cause for debarment
must be established is a preponderance of the evidence. Where the proposed
debarment is based upon a conviction, the standard is deemed to have been met.
7 C.F.R. § 3017.314(c). Respondent appealed the decision of the debarring
official on April 1, 1996 (Appeal). On April 5, 1996, I entered a ruling
respecting procedural requirements governing this proceeding. Pursuant to that
ruling, FSA filed a copy of the administrative record on April 15, 1995
(Response). Although the rules of practice provide that Respondent was entitled
to reply within ten days of the filing of the administrative record, no reply has
been filed.

References to the record in the administrative proceeding below are cited
as "AR" followed by the number of the document.

The administrative record supports the debarment of Respondent, Daryl L.
Robertson. However, Respondent was suspended previously for 339 days.
There is no indication that the debarring official considered this previous period
of suspension in making his decision. Accordingly, the decision of the
debarring official to debar Respondent is affirmed. However, the period of
debarment is reduced by 339 days.

Findings

The debarring official must reach a decision "on the basis of all of the
information in the Administrative Record, including any submission made by the
respondent.” 7 C.F.R. § 3017.314(a). The record before the debarring official
consisted of the criminal indictment filed against Respondent; his plea
agreement; and the Judgment on June 17, 1992, of the United States District
Court, Western District of Louisiana, convicting Respondent of the felony of
selling property pledged or mortgaged to Farm Credit Agencies, for which he
was sentenced to ten months in a federal penitentiary, fined $2,000.00, ordered
to pay restitution to the United States in the amount of $447.11 and a special
assessment fee of $50.00, and placed on supervised release for 12 months.

Respondent also submitted to the debarring official a letter dated January
11, 1996, contesting the proposed debarment (AR 2). Respondent raised five
basic arguments in this letter. First, Respondent contended that the September
29, 1995, letter withdrawing the previous suspension and proposed debarment
action "clearly indicates that you have determined there is no legal cause for
debarment.” To the same effect, Respondent stated that the second Notice of
Proposed Debarment violated 7 C.F.R. § 3017.325(d)(2), which states that "a
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decision not to impose debarment shall be without prejudice to a subsequent
imposition of debarment by ANY OTHER agency."” Respondent contended that
"[tlhis regulation clearly informs . . . [the debarring official] that subsequent
debarment action by the SAME agency is prejudiced and withdrawal of the
initial proposed debarment action (for the same offense) is final.”

Second, Respondent argued that the debarring official violated the doctrine
of laches because "[tjhe Notice of Suspension and Proposed Debarment . . . and
the Notice of Proposed Debarment . . . are the same action(s) for the same
offense made by the same agency.

Third, Respondent contended that the debarring official violated the ex post
facto doctrine because the offense upon which