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AGRICULTURAL MARKETING AGREEMENT ACT

COURT DECISIONS

DAN GLICKMAN v. WILEMAN BROS. & ELLIOTT, INC., ET AL.
No. 95-1184.
Filed June 25, 1997.

(Cite as: 117 S.Ct. 2130).

Marketing orders - Generic advertising - First Amendment - Assessments constitutional.

The Supreme Court reversed the Ninth Circuit Court of Appeals, finding that the First Amendment
right to free speech was not violated by compelling growers, handlers, and processors of California
tree fruits to finance generic advertising. Regulations promulgated by the Secretary under the AMAA
are subject to a strong presumption of validity. Generic advertising need not be the most effective
method to promote the products. Generic advertising is distinguishable from other laws found to
abridge free speech because the marketing orders do not impose any restraint on Respondents’
freedom to communicate any message to any audience; they do not compel any person to engage in
any actual or symbolic speech; and they do not compel the producers to endorse or finance any
political or ideological views. Generic advertising is germane to the purposes of the marketing orders
and the assessments are not used to fund ideological activities, therefore compelled financial
contributionsare not unconstitutionalunder Abood and subsequent cases. The Ninth Circuit’s use of
the Central Hudson test was inconsistent with the nature and purpose of the marketing order.

STEVENS, J., delivered the opinion of the Court, in which O'CONNOR,
KENNEDY, GINSBURG, and BREYER, JJ., joined. SOUTER, J., filed a
dissenting opinion, in which REHNQUIST, C.J.,, and SCALIA, J., joined, and
which THOMAS, J., joined except as to Part II. THOMAS, J., filed a dissenting
opinion, in which SCALIA, J., joined as to Part 1.

SUPREME COURT OF THE UNITED STATES

A number of growers, handlers, and processors of California tree fruits
(respondents) brought this proceeding to challenge the validity of various
regulations contained in marketing orders promulgated by the Secretary of
Agriculture. The orders impose assessments on respondents that cover the
expenses of administering the orders, including the cost of generic advertising of
Californianectarines, plums, and peaches. The question presented to us is whether
the requirement that respondents finance such generic advertising is a law
“abridging the freedom of speech” within the meaning of the First Amendment.
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I

Congress enacted the Agricultural Marketing Agreement Act of 1937 (AMAA),
ch. 296, 50 Stat. 246, as amended, 7 U.S.C. § 601 et seq., in order to establish and
maintain orderly marketing conditions and fair prices for agricultural commodities.
§ 602(1). Marketing orders promulgated pursuant to the AMAA are a species of
economic regulation that has displaced competition in a number of discrete
markets; they are expressly exempted from the antitrust laws. § 608b. Collective
action, rather than the aggregate consequences of independent competitive choices,
characterizesthese regulated markets. In order "to avoid unreasonable fluctuations
in supplies and prices," §§ 602(4), these orders may include mechanisms that
provide a uniform price to all producers in a particular market,' that limit the
quality and the quantity of the commodity that may be marketed, §§ 608c(6) (A)
(7), that determine the grade and size of the commodity, § 608¢(6) (A), and that
make an orderly disposition of any surplus that might depress market prices, ibid.
Pursuantto the policy of collective, rather than competitive marketing, the orders
also authorize joint research and development projects, inspection procedures that
ensure uniform quality, and even certain standardized packaging requirements. §§
608c(6) (D), (H), (I). The expenses of administering such orders, including
specific projects undertaken to serve the economic interests of the cooperating
producers, are "paid from funds collected pursuant to the marketing order.” §§
608c(6) (I), 610(b) (2) (ii).

Marketing order must be approved by either two-thirds of the affected producers
or by producers who market at least two-thirds of the volume of the commodity.
§ 608¢(9) (B). The AMAA restricts the marketing orders "to the smallest regional
productionareas . . . practicable." § 608c(11)(b). The orders are implemented by
committees composed of producers and handlers of the regulated commodity,
appointed by the Secretary, who recommend rules to the Secretary governing
marketing matters such as fruit size and maturity levels. 7 C.F.R. §§ 916.23,
916.62,917.25,917.30 (1997). The committee also determines the annual rate of
assessmentsto cover the expenses of administration inspection services, research,
and advertising and promotion. §§ 916.31(c), 917.35(f).

Among the collective activities that Congress authorized for certain specific
commoditiesis "any form of marketing promotion including paid advertising." 7

1See, e.g., United States v. Rock Royal Co-operative, Inc., 307 U.S. 533, 59 §.Ct. 993, 83 L.Ed.
1446 (1939); West Lynn Creamery, Inc. v. Healy, 512 U.S. 186, 188-189, 114 §.Ct. 2205, 2209, 129
L.Ed.2d 157 (1994).
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C.F.R. § 608¢(6)(I).2 The authorized promotional activities, like the marketing
orders themselves, are intended to serve the producers' common interest in
disposing of their output on favorable terms. The central message of the generic
advertising at issue is this case in that California Summer Fruits" are wholesome,
delicious, and attractiveto discerning shoppers. See App. 530. All of the relevant
advertising, insofar as it is authorized by the statute and the Secretary's regulations,
is designed to serve the producers'and handlers' common interest in promoting the
sale of a particular product.’

14

The regulations at issue in this litigation are contained in Marketing Order 916,
which regulates nectarines grown in California, and Marketing Order 917, which
originally regulated peaches, pears, and plums grown in California.*

A 1966 amendment to the former expressly authorized generic advertising of
nectarines, see 31 Fed. Reg. 8177, and a series of amendments beginning in 1971,
to the latter authorized advertising of each of the regulated commodities, see 36
Fed. Reg. 14381 (1971); 41 Fed. Reg. 14375, 17528 (1976).° The advertising

*Congress amended the AMAA in 1954 to authorize the Secretary to establish "marketing . . .
development projects.” See Agricultural Act of 1954, § 401(c), 68 Stat. 906.

Those regulations include provisions minimizing the risk that the generic advertising might
adversely affect the interests of any individual producer. See 7 U.S.C. § 608c(16) (A) (I) (providing
for termination or suspension of an order that does not "effectuate the declared policy” of the
AMAA); § 608c(16) (B) (providing for termination of an order if a majority of producers does not
support a regulation; § 608c(15) (A) (allowing handlers subject to a marketing order to petition for
modificationor exemption from an order that is inconsistent with the statute). For the purpose of this
case, we assume that those regulations accomplish their goals, and that the generic advertising
programs therefore further the interests of those who pay for them. We do not, however, rule out
the possibility that, despite the approval of generic advertising by at least two-thirds of the handlers,
individual advertising might be even more effective.

“The original marketing order for California peaches and plums was first issued in 1939. See 4
Fed. Reg. 2135 (1939). The marketing order for California nectarines was issued in 1958. See 7

C.F.R. § 937.45 (1959).

*The plum portion of Order 917 was terminated in 1991 after a majority of plum producers failed
to vote for its continuation, see 56 Fed. Reg. 23772, but because some of the respondents are seeking
a refund of 1991 assessments for plum advertising, the validity of that portion of the program is not
moot. .
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provisions relating to pears are not now being challenged, thus we limit our
discussion to generic advertising of California nectarines, plums, and peaches.

Respondent Wileman Bros.& Elliott, Inc., is a large producer of these fruits that
packs and markets its own output as well as that grown by other farmers. In 1987,
after encountering problems with some fruit varieties under the maturity and
minimum size standards in the orders, it refused to pay its assessments and filed a
petition with the Secretary challenging those standards. In 1988 it filed a second
petition challenging amendments to the maturity standards as well as the generic
advertising regulations. The Administrative Law Judge (ALJ), in two separate
decisions that are explained in a total of 769 pages, ruled in favor of Wileman on
the Administrative Procedure Act (APA) issues, without resolving the respondents’
First Amendment claims. App. to Brief in Opposition 393a.° In a comparably
detailed decision, the Judicial Officer of the Department of Agriculture entirely
reversed the ALJ. Wileman, along with 15 other handlers, then sought review of
the Judicial Officer'’s decision by filing this action in the District Court pursuant to
7 US.C. § 608c(15) (B). A number of enforcement actions brought by the
Secretary to collect withheld assessments were consolidated with the review
proceeding. Acting on cross-motions for summary judgment, the District Court
upheld both marketing orders and entered judgment of $3.1 million in past due
assessments against the handlers.

In the Court of Appeals the handlers challenged the generic advertising
provisions of the orders as violative of both the APA and the First Amendment.
The Court rejected the statutory challenge, concluding that the record contained
substantial evidence justifying both the original decision to engage in generic
advertising ” and continuation of the program. It explained:

The ALJ indicated that if respondents "were not to succeed in their nonconstitutional arguments”
it would rule in their favor on the First Amendment claim. App. to Brief in Opposition 393a.

The Court of Appeals quoted the following as a "typical excerpt™:
" *The record shows a wide consensus among the peach and pear industries that promotional activities
have been beneficial in increasing demand and should be continued.

LR R

"*Media generally is expensive but some things can be done selectively in this field that are
inexpensive and yet create an impact on the buying trade as well as the consuming public. Trade
paper ads, particularly at the beginning of the season, together with the editorial support which trade
papers are willing to accord an advertiserare helpful in launching a program for seasonal fruits such
as peaches and pears. Spot radio or TV commercialsin the principal markets during peak movement
periods have proved to be successful. It has been found in many fresh promotional programs that spot
announce ments, particularly when developed with a "dealer tag" ‘at the end of each spot, have
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"The Nectarine Administrative Committee and the Peach Commodity
Comnmittee engage in a careful process each year prior to and during their
annual spring meetings in approving the advertising program for the
upcoming season. Prior to the full committee meeting, the Subcommittee
on Advertising and Promotion meets to review in detail the program
developed by its staff. The staff in turn uses monthly reports on price
trends, consumer interests, and general market conditions in the formation
of the proposed advertising program.

"[1]tis only because the handlers themselves, through the committees,
recommend a budget with a generic advertising component that the program
is renewed by the Secretary every year. In fact, in most years the
recommendations have been unanimous. We cannot assume that the
handlers--theparties with firsthand knowledge of the state of their industry—
would make recommendations that have an adverse effect on their
businesses. Of course, the interests of the voting committee members may
not always coincide with those of every handler in the industry. However,
this court has previously noted that the Supreme Court ‘upheld the
constitutionality of the system despite the fact that it may produce results
with which some growers or handlers will disagree." Saulsbury Orchards
and Almond Processing, Inc. v. Yeutter, 917 F.2d 1190, 1197 (9th Cir.1990)
(citing United States v. Rock Royal Coop., 307 U.S. 533, 59 S.Ct. 993, 83
L.Ed. 1446 . . (1939))." Wileman Bros. & Elliott, Inc. v. Espy, 58 F.3d
1367, 1375-1376 (C.A.9 1995) (footnote omitted).

The Court of Appeals concluded, however, that government enforced
contributions to pay for generic advertising violated the First Amendment
contributionsto pay for generic advertising violated the First Amendment rights of
the handlers. Relying on an earlier Ninth Circuit decision that had cited our
decision in Abood v. Detroit Bd. of Ed., 431 U.S. 209,97 S.Ct. 1782, 52 L.Ed.2d
261 (1977), see Cal-Almond, Inc. v. United States Dept. of . Agriculture, 14 F.3d 429
(C.A.9 1993), the court began by stating that the "First Amendment right of
freedom of speech includes a right not to be compelled to render financial support
for others' speech." Wileman Bros., 58 F.3d, at 1377. It then reviewed the generic
advertising regulations under "the test for restrictionson commercial speech set out

considerable influence in triggering retail promoﬁons. 41 Fed. Reg. 14,375, 14,376-77 (1976).'

“Wileman Bros. & Elliott, Inc. v. Espy, 58 F.3d 1367, 1375 (C.A.9 1995).
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in Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n of N.Y., 447 U.S.
557,566 [100 S.Ct. 2324, 2351, 65'L.Ed.2d 341] (1980)." Id, at 1378. Although
it was satisfied that the government interest in enhancing returns to peach and
nectarine growers was substantial, it was not persuaded that the generic advertising
passes either the second or third "prongs" of Central Hudson. With respect to the
former, even though the generic advertising "undoubtedly"has increased peach and
nectarine sales, the government failed to prove that it did so more effectively than
individualized advertising. The court also concluded that the program was not
“narrowly tailored" because it did not give the handlers any credit for their own
advertising and because California was the only state in which such programs were
in place.®

The Court of Appeals' disposition of the First Amendment claim is in conflict
with a decision of the Court of Appeals for the Third Circuit that rejected a
challenge to generic advertising of beef authorized by the Beef Promotion and
Research Act of 1985, 7 U.S.C. §§ 2901-2911. United States v. Frame, 885 F.2d
1119, 1136, 1137 (C.A.3 1989). Characterizing that statute as "legislation in
furtherance of an ideologicallyneutral compelling state interest," id,, at 1137, and
noting that the "Cattlemen's Board is authorized only to develop a campaign to
promote the product that the defendant himselfhas chosen to market,"id,, at 1136,
despite the plaintiffs objections to the content of the advertising,’ the court found
no violation of his First Amendment rights.

We granted the Secretary's petition for certiorarito resolve the conflict, 517 U.S.
----, 116 S.Ct. 1875, 135 L.Ed.2d 171 (1996), and now reverse.

III
In challenging the constitutionality of the generic advertising program in the

Court of Appeals, respondents relied, in part, on their claimed disagreement with
the content of some of the generic advertising. 58 F.3d, at 1377, n.6. The District

*Respondentsalso challenged other features of the collective program including the fruit maturity
and minimum size requirements. Reviewing these aspects of the order pursuant to the deferential
standard of review provided in the APA, the Court of Appeals found that they were not arbitrary and
capricious. See 58 F.3d, at 1382, 1384,

The plaintiff had claimed that he disagreed with the point of view expressed in advertising that
the consumption of beef is ""desirable, healthy, nutritious'"; the court concluded that his claim was
not "a dispute over anything more than mere strategy.” Frame, 885 F.2d, at 1137.
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Court had found no merit to this aspect of their claim,' and the Court of Appeals
did not rely on it for its conclusion that the program was unconstitutional. Rather,
the Court of Appeals invalidated the entire program on the theory that the program
could not survive Central Hudson because the government had failed to prove that
generic advertising was more effective than individual advertising in increasing
consumer demand for Californianectarines, plums, and peaches. That holding did
not depend at all on either the content of the advertising, or on the respondents'
claimed disagreement with any particular message. Although respondents have
continued in this Court to argue about their disagreement with particular messages,
those arguments, while perhaps calling into question the administration of portions
of the program, have no bearing on the validity of the entire program.'!

For purposes of our analysis, we neither accept nor reject the factual assumption
underlying the Court of Appeals' invalidation of the program--namely that generic
advertising may not be the most effective method of promoting the sale of these
commodities. The legal question that we address is whether being compelled to

'°The District Court stated: "Scattered throughout plaintiffs’ briefs are additional objections which
are difficult to characterize or quantify. They assert that the advertising condones "lying' in that it
promotes the "lie' that red colored fruit is superior, that it rewards mediocrity by advertising all
varieties of California fruit to be of equal quality, that it promotes sexually subliminal messages as
evidenced by an ad depicting a young girl in a wet bathing suit, and that it promotes the "socialistic
programs' of the Secretary. It is impossible from these “vague claims' to determine that plaintiffs’
first amendment rights have been significantly infringed.” Wileman Bros. & Elliott, Inc. v. Madigan,
Civ. No. F-90473-OWW (ED Cal.1993), reprinted in App. to Pet. for Cert. 91a-92a.

""Respondents argue that assessments were used to fund advertisements conveying the message
that red nectarines are superior to other nectarines, Brief for Respondents 33, and advertisements
conveying the message that "all California fruit is the same,"” ibid.; Brief for Respondents Gerawan
Farming, Inc., et al. 46. They contend that they object to these messages because some of respondent
companies grow varieties of nectarines that are not red, and because they seek to promote the fact that
the commodities are highly varied. See Brief for Respondents 33; Brief for Respondents Gerawan
Farming, Inc., et al. 46. Respondents' argument concerning promotion of red varieties appears to
confuse complaints concerning maturity standards imposed on peach and nectarine growers with
complaints concerning advertising. See, e.g., App. 233; id. at 692. The argument that the
advertising promotes a view that all California fruit is the same is premised upon no particular
advertisement, but rather upon testimony by respondents’ executives concerning their general
oppositionto paying for generic advertising. See, e.g., id., at 588; id., at 662-663. Respondents also
suggest that assessments were improperly used to fund materials promoting fruit varieties grown
exclusively by their competitors. Brief for Respondents 19-20. The claim, however, arises simply
from a single reference to Red Jim nectarines, listed among 25 varieties, on a 1989 chart illustrating
the availability of mid-to late- season summer tree fruits. App. 531. These complaints, if they have
any merit, are all essentially challenges to the administration of the program that are more properly
addressed to the Secretary.
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fund this advertising raises a First Amendment issue for us to resolve, or rather is
simply a question of economic policy for Congress and the Executive to resolve.

In answering that question we stress the importance of the statutory context in
which it arises. Californianectarines and peaches are marketed pursuant to detailed
marketing orders that have displaced many aspects of independent business activity
that characterize other portions of the economy in which competition is fully
protected by the antitrustlaws. The business entities that are compelled to fund the
generic advertising at issue in this litigation do so as part of a broader collective
enterprise in which their freedom to act independently is already constrained by the
regulatory scheme. It is in this context that we consider whether we should review
the assessmentsused to fund collective advertising, together with other collective
activities, under the standard appropriae for the review of economic regulation or
under a heightened standard appropriate for the review of First Amendment issues.

Iv

Three characteristics of the regulatory scheme at issue distinguish it from laws
that we have found to abridge the freedom of speech protected by the First
Amendment. First, the marketing orders impose no restraint on the freedom of any
producer to communicate any message to any audience.'? Second, they do not
compel any person to engage in any actual or symbolic speech.”® Third, they do
not compel the producers to endorse or to finance any political or ideological
views.!* Indeed, since all of the respondents are engaged in the business of

12This fact distinguishesthe limits on commercial speech at issue in Central Hudson Gas & Elec.
Corp. v. Public Serv. Comm'n of N.Y., 447 U.S. 557, 100 S. Ct. 2343, 65 L. Ed.2d 341 (1980),
Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 96 S.Ct.
1817, 48 L. Ed.2d 346 (1976), and 44 Liquormart, Inc. v. Rhode Island, 517 U.S. -, 116 S. Ct.
1495, 134 L. Ed.2d 711 (1996).

1This fact distinguishes the compelled speech in West Virginia Bd. of Ed. v. Barnette, 319 U.S.
624,63 S. Ct. 1178, 87 L. Ed. 1628 (1943), Wooley v. Maynard, 430 U.S. 705, 97 8. Ct. 1428, 51
L. Ed. 2d 752 (1977), Riley v. National Federation of Blind of N.C., Inc., 487 U.S. 781, 108 §. Ct.
2667, 101 L. Ed. 2d 669 (1988), and the compelled association in Hurley v. Irish-American Gay,
Lesbian and Bisexual Group of Boston, Inc., 515 U.S. 557, 115 S. Ct. 2338, 132 L. Ed. 2d 487
(1995).

WThis fact distinguishes cases like International Ass'n of Machinists v. Street, 367 U.S. 740, 81
S. Ct. 1784, 6 L. Ed. 2d 1141 (1961), Abood v. Detroit Bd. of Ed., 431 U.S. 209, 97 S. Ct. 1782,
52 L. Ed. 2d 261 (1977) and Keller v. State Bar of Cal., 496 U.S. 1, 110 8. Ct. 2228, 110 L. Ed.
2d 1 (1990). .
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marketing Californianectarines, plums, and peaches, it is fair to presume that they
agree with the central message of the speech that is generated by the generic
program. Thus, none of our First Amendment jurisprudence provides any support
for the suggestion that the promotional regulations should be scrutinized under a
different standard than that applicable to the other anticompetitive features of the
marketing orders.

Respondents advance several arguments in support of their claim that being
required to fund the generic advertising program violates the First Amendment.
Respondents argue that the assessments for generic advertising impinge on their
First Amendmentrights because they reduce the amount of money that producers
have available to conduct their own advertising. This is equally true, however, of
assessmentsto cover employee benefits, inspection fees, or any other activity that
is authorized by a marketing order. The First Amendment has never been
construed to require heightened scrutiny of any financial burden that has the
incidental effect of constraining the size of a firm's advertising budget. The fact
that an economic regulation may indirectly lead to a reduction in a handler's
individual advertising budget does not itself amount to a restriction on speech.

The Court of Appeals, perhaps recognizing the expansive nature of respondents’
argument, did not rely on the claim that the assessments for generic advertising
indirectly limit the extent of the handlers' own advertising. Rather, the Court of
Appeals apparently accepted respondents’ argument that the assessments infringe
First Amendmentrights because they constitute compelled speech. Our compelled
speech case law, however, is clearly inapplicableto the regulatory scheme at issue
here. The use of assessments to pay for advertising does not require respondents
to repeat an objectionalmessage out of their own mouths, cf. West Virginia Bd. of
Ed. v. Barnette, 319 U.S. 624, 632, 63 S. Ct. 1178, 1182, 87 L. Ed. 1628 (1943),
require them to use their own property to convey an antagonistic ideological
message, cf- Wooley v. Maynard, 430 U.S. 705, 97 S. Ct. 1428, 51 L. Ed. 2d 752
(1977), Pacific Gas & Elec. Co. v. Public Util. Comm'nofCal. 475U.8. 1, 18, 106
S. Ct. 903, 912-913, 89 L. Ed. 2d 1 (1986) (plurality opinion), force them to
respond to a hostile message when they "would prefer to remain silent," see ibid.,
or require them to be publicly identified or associated with another's message, cf.
PruneYard Shopping Center v. Robins, 447 U.S. 74, 88, 100 S. Ct. 2035, 2044, 64
L. Ed. 2d 741 (1980). Respondents are not required themselves to speak, but are
merely required to make contributions for advertising. With trivial exceptions on
which the court did not rely,'® none of the generic advertising conveys any message

13See n. 12, supra.
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with which respondents disagree. Furthermore, the advertising is attributed not to
them, but to the.California Tree Fruit Agreement or "California Simmer Fruits."
See, e.g., App. 530.

Although this regulatory scheme may not compel speech as recognized by our
case law, it does compel financial contributions that are used to fund advertising.
As the Court of Appeals read our decision in Abood, just as the First Amendment
prohibits compelled speech, it prohibits--at least without sufficient justification by
the government--compelling an individual to "render financial support for others'
speech." 58 F.3d, at 1377. However, Abood, and the cases that follow it, did not
announce a broad First Amendmentright not to be compelled to provide financial
support for any organization that conducts expressive activities. Rather, Abood
merely recognized a First Amendment interest in not being compelled to contribue
to an organization whose expressive activities conflict with one's "freedom of
belief."” 431 U.S., at 235,97 S. Ct., at 1799. We considered, in Abood, whether it
was constitutional for the State of Michigan to require gopvernment employees who
objected to unions or union activities to contribute to an "agency shop"
arrangement requiring all employees to pay union dues as a condition of
employment. We held that compelled contributionsto support activities related to
collective bargaining were "constitutionally justified by the legislative assessment
of the important contribution of the union shop" to labor relations. /d., at 222, 97
S. Ct., at 1793. Relying on our compelled speech cases, however, the Court found
that compelled contributions for political purposes unrelated to collective
bargaining implicated First Amendment interests because they interfere with the
values lying at the "heart of the First Amendment[--] the notion that an individual
should be free to believe as he will, and that in a free society one's beliefs should
be shaped by his mind and his conscience rather than coerced by the State." /d,
at 234-235, 97 S. Ct., at 1799; see aiso id., at 235,97 S. Ct., at 1799.

Here, however, requiring respondents to pay the assessments cannot be said to
engender any crisis of conscience. None of the advertising in this record promotes
any particular message other than encouraging consumers to buy California tree
fruit. Neither the fact that respondents may prefer to foster that message
independentlyin order to promote and distinguish their own products, nor the fact
that they think more or less money should be spent fostering it, makes this case
comparable to those in which an objection rested on political or ideological
disagreementwith the content of the message. The mere fact that objectors believe
their money is not being well spent "does not mean [that] they have a First
Amendment complaint." Ellis v. Railway Clerks, 466 U.S. 435, 456, 104 S. Ct.
1883, 1896, 80 L. Ed. 2d 428 (1984). '
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Moreover, rather than suggesting that mandatory funding of expressive activities
always constitutes compelled speech in violation of the First Amendment, our cases
provide affirmative support for the proposition that assessments to fund a lawful
collective program may sometimes be used to pay for speech over the objection of
some members of the group. Thus, in Lehnert v. Ferris Faculty Assn., 500 U.S.
507, 111 S. Ct. 1950, 114 L. Ed. 2d 572 (1991), while we held that the cost of
certain publicationsthat were not germane to collective-bargainingactivities could
not be assessed against dissenting union members, id., at 527-528, 111 S. Ct,, at
1963-1964, we squarely held that it was permissible to charge them for those
portions of "the Teachers' Voice that concern teaching and education generally,
professional development, unemployment, job opportunities, award programs. . .,
and other miscellaneousmatter." Id, at 529, 111 S. Ct., at 1964. That holding was
an application of the rule announced in Abood and further refined in Keller v. State
Bar of Cal.,496 U.S. 1,110 S. Ct. 2228, 110 L. Ed. 2d 1 (1990), a case involving
bar association activities. .

As we pointed out in Keller, Abood held that a union could not expend a
dissenting individual'sdues for ideological activities not ‘germane' to the purpose
for which compelled association was justified: collective bargaining. Here the
compelled association and integrated bar are justified by the State's interest in
regulating the legal professional and improving the quality of legal services. The
State Bar may therefore constitutionally fund activities germane to those goals out
of the mandatory dues of all members. It may not, however, in such manner fund
activities of an ideological nature which fall outside of those areas of activity.” /d.,
at 13-14, 110 S.Ct., at 2236. This test is clearly satisfied in this case because (1)
the generic advertising of California peaches and nectarines is unquestionably
germane to the purposes of the marketing orders and, (2) in any event, the
assessments are not used to fund ideological activities.'®

1$The generic advertising program at issue here is even less likely to pose a First Amendment
burden than the programs upheld in Lehnert v. Ferris Faculty Assn., 500 U.S. 507, 111 §. Ct. 1950,
114 L. Ed. 2d 572 (1991). Lehnert involved collective programs in the context of a union agency-
shop agreement which arguably always poses some burden on First Amendment rights. See id., at
518, 111 S. Ct., at 1958-1959 (noting that agency-shop agreements inherently burden First
Amendment rights); see also Abood, 431 U.S., at 222, 97 S. Ct., at 1792-1793 (recognizing that all
compelled contributions for collective bargaining affect First Amendment interests because an
employee may have ideological, moral, or religious objections to the union's activities). By contrast,
the collective programs authorized by the marketing order do not, as a general matter, impinge on
speech or association rights. Cf. Roberts v. United States Jaycees, 468 U.S. 609, 643, 635, 104 S.
Ct. 3244, 3258, 82 L. Ed. 2d 462 (1984) (opinion of O'CONNOR, I.) (Finding "only minimal
constitutio nal protection of the freedom of commercial association" and that an association whose
~activities are not predominantly of the type protected by the First Amendment” is subject to
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We are not persuaded that any greater weight should be given to the fact that
some producers do not wish to foster generic advertising than to the fact that many
of them may well object to the marketing orders themselives because they might
earn more money in an unregulated market. Respondents' criticisms of generic
advertising provide no basis for concluding that factually accurate advertising
constitutes an abridgment of anybody's right to speak freely. Similar criticisms
might be directed at other features of the regulatory orders that impose restraints
on competition that arguably disadvantage particular producers for the benefit of
the entire market.'” Although one may indeed question the wisdom of such a
program its debatable features are insufficientto warrant special First Amendment
scrutiny. It was therefore error for the Court of Appeals to rely on Central Hudson
for the purpose of testing the constitutionality of market order assessments for
promotional advertising.'®

A\

The Court of Appeals' decision to apply the Central Hudson test is inconsistent
with the very nature and purpose of the collective action program at issue here.
The Court of Appeals concluded that the advertising program does not "directly
advance" the purposes of the marketing orders because the Secretary had failed to
prove that generic advertising is any more effective in stimulating consumer
demand for the commodities than the advertising that might otherwise be
undertaken by producers acting independently. We find this an odd burden of
proof to assign to the administrator of marketing orders that reflect a policy of
displacing unrestrained competition with government supervised cooperative
marketing programs. If there were no marketing orders at all to set maturity levels,
size, quantity and other features, competition might well generate greater
production of nectarines, peaches, and plums. It may also be true that if there were
no generic advertising, competition would generate even more advertising and an

"rationally related state regulations of its membership").

YAs we have already noted, n. 8 supra, respondents failed in their challenge to the other features
of the programs before the District Court and the Court of Appeals.

1*The Court of Appeals fails to explain why the Central Hudson test, which involved a restriction

on commercial speech, should govern a case involving the compelled funding of speech. Given the

fact that the Court of Appeals relied on Abood for the propositionthat the program implicates the First

Amendment, it is difficult to understand why the Court of Appcals did not apply Abood's
"germaneness” test.
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even larger consumer demand than does the cooperative program. But the potential
benefits of individual advertising do not bear on the question whether generic
advertising directly advances the statute's collectivist goals. Independent
advertising would be primarily motivated by the individual competitor's interest in
maximizing its own sales, rather than in increasing the overall consumption of a
particular commodity. While the First Amendment unquestionably protects the
individual producer's right to advertise its own brands, the statute is designed to
further the economic interests of the producers as a group. The basic policy
decision that underlies the entire statute rests on an assumption that in the volatile
markets for agricultural commodities the public will be best served by compelling
cooperation among producers in making economic decisions that would be made
independentlyin a free market. It is illogical, therefore, to criticize any cooperative
program authorized by this statute on the ground that competition would provide
greater benefits than joint action.

On occasion it is appropriate to emphasize the difference between policy
judgments and constitutional adjudication. Judges who have endorsed the view
that the Sherman Act is a charter of economic liberty,'® naturally approach laws
that command competitors to participate in joint ventures with a jaundiced eye.
Doubts conceming the policy judgments that underlie many features of this
legislation do not, however, justify reliance on the First Amendment as a basis for
reviewing economic regulations. Appropriate respect for the power of Congress
to regulate commerce among the States provides abundant support for the
constitutionality of these marketing orders on the following reasoning.

Generic advertising is intended to stimulate consumer demand for an agricultural
product in a regulated market. That purpose is legitimate and consistent with the
regulatory goals of the overall statutory scheme. See § 602(1). At least a majority
of the producers in each of the markets in which such advertising is authorized
must be persuaded that it is effective, or presumably the programs would be
discontinued.?® Whether the benefits from the advertising justify its cost is a
question that not only might be answered differently in different markets, but also

“See, ¢.g., Appalachian Coals, Inc. v. United States, 288 U.S. 344, 359-360, 53 S. Ct. 471, 473-
474,77 L. Ed. 825 (1933); Northern Pacific R. Co. v. United States, 356 U.S. 1, 4, 78 §. Ct. 514,
517-518, 2 L. Ed. 2d 545 (1958); Vendo Co. v. Lektro-Vend Corp., 433 U.S. 623, 647,97 8. Ct.
2881, 2895-2896, 53 L. Ed. 2d 1009 (1977) (STEVENS, J., dissenting).

®The Secretary must terminate an order if he determines that it does not further the policies of
the AMAA, see 7 U.S.C. § 608c(16) (A) (I), or that a majority of producers does not support it, see
§ 608¢(16) (B). The committee voted unanimously for generic advertising assessments in each of the
years at issue here. See 58 F.3d, at 1376. .
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involves the exercise of policy judgments that are better made by producers and
administrators than by judges.

As with other features of the marketing orders, individual producers may not
share the views or the interests of others in the same market. But decisions that are
made by the majority, if acceptable for other regulatory programs, should be
equally so for promotionaladvertising. Perhaps more money may be at stake when
a generic advertising program is adopted than for other features of the cooperative
endeavor, but that fact does not transform this question of business judgment into
a constitutional issue. In sum, what we are reviewing is a species of economic
regulationthat should enjoy the same strong presumption of validity that we accord
to other policy judgments made by Congress. The mere fact that one or more
producers "do not wish to foster" generic advertising of their product is not a
sufficientreason for overriding the judgment of the majority of market participants
bureaucrats, and legislators who have concluded that such programs are beneficial.

The judgment of the Court of Appeals is reversed.

It is so ordered.

Justice SOUTER, with whom The Chief Justice and Justice SCALIA join,
and with whom JUSTICE THOMAS joins except as to Part I1, dissenting.

The Court today finds no First Amendment right to be free of coerced
subsidization of commercial speech, for two principal reasons. First, the Court
finds no discernible element of speech in the implementation of the Government's
marketing orders, beyond what it sees as "germane" to the undoubtedly valid,
nonspeech elements of the orders. Second, the Court in any event takes the
position that a person who is neither barred from saying what he wishes, not subject
to personal attribution of speech he dislikes, has no First Amendment objection to
mandatory subsidization of speech unless it is ideological or political or contains
a message with which the objecting person disagrees. I part company with the
Court on each of these closely related points. The legitimacy of governmental
regulation does not validate coerced subsidies for speech that the government
cannot show to be reasonably necessary to implement the regulation, and the very
reasons for recognizing that commercial speech falls within the scope of First
Amendment protection likewise justifies the protection of those who object to
subsidizing it against their will. I therefore conclude that forced payment for
commercial speech should be subject to the same level of judicial scrutiny as any
restriction on communications in that category. Because I believe that the
advertising scheme here fails that test, I respectfully dissent.
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I

The nub of the Court's opinion is its reading of the line of cases following Abood
v. Detroit Bd. of Ed., 431 U.S. 209, 97 S. Ct. 1782, 52 L. Ed. 2d 261 (1977):

"Abood, and the cases that follow it, did not announce a broad First
Amendment right not to be compelled to provide financial support for any
organization that conducts expressive activities. Rather, Abood merely
recognized a First Amendment interest is not being compelled to contribute
to an organization whose expressive activities conflict with one's *freedom
of belief.' "Ante, at 13 (quoting Abood, supra, at 235).

While I certainly agree with the Court that a proper understanding of Abood is
necessary for the disposition of this case (and will dwell on the scope of its holding
at some length below), it seems to me that Abood appears more readily in its proper
size if we begin our analysis with two more basic principles of First Amendment
law: that speech as such is subject to some level of protection unless it falls within
a category, such as obscenity, placing it beyond the Amendment's scope, and that
protected speech may not be made the subject of coercion to speak or coercion to
subsidize speech.

A

Even before we first recognized commercial speech protection in Virginia Bd. of
Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 96 S. Ct.
1817, 48 L. Ed. 2d 346 (1976), we had stated a basic proposition of First
Amendment protection, that "[a]ll ideas having even the slightest redeeming social
importance. . . have the full protection of the guaranties [of the First Amendment]
* Roth v. United States, 354 U.S. 476, 484, 77 S. Ct. 1304, 1 L. Ed. 2d 1498
(1957). This premise was later echoed in Virginia Bd. of Pharmacy, where we
asked whether commercial speech "is so removed from any exposition of ideas, and
from truth, science, morality, and arts in general, in its diffusion of liberal
sentiments on the administration of Government, that it lacks all protection.” 425
U.S., at 762 (citations and internal quotation marks omitted). The answer, of
course, was no.

What stood against the claim of social unimportance for commercial speech was
not only the consumer's interest in receiving information, id., at 763-764, but the
commercial speaker's own economic interest in promoting his wares. "[W]e may
assume that the advertiser's interest is a purely economic one. That hardly
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disqualifieshim from protectionunder the First Amendment." Id, at 762. Indeed,
so long as self-interest in providing a supply is as legitimate as the self-interest
underlying an informed demand, the law could hardly treat the advertiser's
economic stake as "utterly without redeeming social importance” and isolate the
consumer's interest as the exclusive touchstone of commercial speech protection.

Nor is the advertiser's legitimate interest one-dimensional. While the value of a
truthful representation of the product offered is central, advertising's persuasive
function is cognizable,too. Like most advertising meant to stimulate demand, the
promotions for California fruit at issue here do more than merely provide objective
information about a product'savailability or price; they exploit all the symbolic and
emotional techniques of any modern ad campaign with messages often far removed
from simple proposals to sell fruit.' "Speech has the capacity to convey complex
substance, yielding various insights and interpretationsdepending upon the identity
of the listener or the reader and the context of its transmission. . . . The complex
nature of expression is one reason why even so-called commercial speech has
become an essential part of the public discourse the First Amendment secures.”
Florida Bar v. Went For It, Inc., 515U.S. 618,636, 115 S. Ct. 2371, 132 L. Ed. 2d
541 (1995)(KENNEDY,J., dissenting). Since persuasion is an essential ingredient
of the competition that our public law promotes with considerable effort, the
rhetoric of advertising cannot be written off as devoid of value or beyond
protection, any more than can its power to inform. Of course, that value may well
be of a distinctly lower order than the importance of providing accurate factual
information, and the inextricable linkage between advertising and underlying
commercial transaction "may give [the government] a concomitant interest in the
expression itself," Edenfieldv. Fane, 507 U.S. 761, 767, 113 S. Ct. 1792, 123 L.
Ed. 2d 543 (1993) (citation and internal quotation marks omitted); see also 44
Liquormart, Inc. v. Rhode Island, 517 U.S. ----,---- (1996) (slip op., at 12) (opinion
of STEVENS, J.). But these considerations amount to nothing more than the
premise justifying a merely moderate level of scrutiny for commercial speech
regulations generally: "the "common-sense' distinction between speech proposing
a commercial transaction, which occurs in an area traditionally subject to
government regulation, and other varieties of speech." Rubin v. Coors Brewing

"Thus, commercial advertising generally and these programs in particular involve messages that
go well beyond the ideal type of pure commercial speech hypothesized in Virginia Bd. of Pharmacy,
which would do "‘no more than propose commercial transaction,'” 425 U.S., at 762 (quoting
Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376, 385, 93 8. Ct. 2553,
37'L. Ed. 2d 669 (1973)), by communicatingthe idea "I will sell you the X prescription drug at the
Y price," 425 U.S., at 761. .
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Co.,514 U.S. 476,482, 115 S. Ct. 1585, 131 L. Ed. 2d 532 (1995) (citations and
internal quotation marks omitted).

B

Since commercial speech is not subject to any categorical exclusion from First
Amendment protection, and indeed is protectible as a speaker’s chosen medium of
commercial enterprise, it becomes subject to a second First Amendment principle:
that compelling cognizable speech officially is just as suspect as suppressing it, and
is typically subject to the same level of scrutiny. In Riley v. National Federation
of Blind of N.C., Inc., 487 U.S. 781, 108 S. Ct. 2667, 101 L. Ed. 2d 669 (1988), for
example, the State argued that "the First Amendment interest in compelled speech
is different [from] the interest in compelled silence," and ought therefore to merit
a more "deferential test." Id, at 796. We rejected that argument out of hand:
"There is certainly some difference between compelled speech and compelled
silence, but in the context of protected speech, the difference is without
constitutional significance, for the First Amendment guarantees ‘freedom of
speech,’ a term necessarily comprising the decision of both what to say and what
not to say." Id., at 796-797; see also Hurley v. Irish-American Gay, Lesbian and
Bisexual Group of Boston, Inc., 515 U.S. 557,573,115 S. Ct. 2338, 132 L. Ed. 2d
487 (1995) ("Since all speech inherently involves choices of what to say and what
to leave unsaid, one important manifestation of the principle of free speech is that
one who chooses to speak may also decide what not to say") (citations and intemal
quotation marks omitted); Wooley v. Maynard, 430 U.S. 705, 714, 97 S. Ct. 1428,
51 L. Ed. 2d 752 (1977) ("[T]he right of freedom of thought protected by the First
Amendment against state action includes both the right to speak freely and the right
to refrain from speaking at all"); West Virginia Bd. of Ed. v. Barnette, 319 U.S.
624, 633,63 S.Ct. 1178, 87 L. Ed. 1628 (1943) ("[IInvoluntary affirmation c{an]
be commanded only on even more immediate and urgent grounds than silence”).

As a familiar corollary to the principle that what may not be suppressed may not
be coerced, we have recognized (thus far, outside the context of commercial
speech) that individuals have a First Amendment interest in freedom from
compulsion to subsidize speech and other expressive activities undertaken by
private and quasi-private organizations.” We first considered this issue in Abood

The Secretary of Agriculture does not argue that the advertisements at issue represent so-called
"government speech,” with respect to which the government may have greater latitude in selecting
content than otherwise permissible under the First Amendment, see Keller v. State Bar of Cal., 496
U.S.1, 10-13, 110 S. Ct. 2228, 110 L. Ed. 2d 1 (1990); Aboodv. Detroit Bd. of Ed., 431 U.S. 209,
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v. Detroit Bd. of Ed,, 431 U.S. 209, 97 S. Ct. 1782, 52 L. Ed. 2d 261 (1977), in
addressing the First Amendment claims of dissenting employees subject to an
"agency-shop" agreement between their government employer and a union. The
agreement required each employee to pay the union a "service fee" equal to the
dues required of union members, but limited no one's right to speak separately and
obliged no employee to join the union, personally espouse unionism, or participate
in the union in any other way. /4., at 212. Thus, as in this case, the sole imposition
upon nonmembers was the assessment to help pay for the union's activities. And
yet, purely financial as the imposition was, we held that the union's use of
dissenters' service fees for expressive purposes unrelated to collective bargaining
violated the First Amendment rights of those employees. In so holding, Abood
drew together several lines of First Amendment doctrine; after recognizing the
parallels between expression per se and associating for expressive purposes, id., at
233-234, the Court relied on compelled-speech cases such as Bamette, supra, in
concluding that just as the government may not (without a compelling reason)
prohibit a person from contributingmoney to propagate ideas, neither may it force
an individual to contribute money to support some group's distinctly expressive
activities, id., at 234-235. We have repeatedly adhered to this reasoning in cases
of compelled contributions to unions in agency shops, see, e.g., Lehnert v. Ferris
Faculty Assn., 500 U.S. 507,111 S. Ct. 1950, 114 L. Ed. 2d 572 (1991); Teachers
v. Hudson, 475 U.S. 292, 106 S. Ct. 1066, 89 L. Ed. 2d 232 (1986); Ellis v.
Railway Clerks, 466 U.S. 435, 104 S. Ct. 1883, 80 L. Ed. 2d 428 (1984) (statutory
case); Machinistsv. Street, 367 U.S. 740, 81 S. Ct. 1784, 6 L. Ed. 2d 1141 (1961)
(statutory case anticipating Abood), and have followed the same rationale in
holding that state-compelled dues to an integrated bar association may not
constitutionally be used to advance political and ideological causes distinct from
the core objectives of professionalregulation, Keller v. State Bar of Cal., 496 U.S.
1,110 S. Ct. 2228, 110 L. Ed. 2d 1 (1990).

C

The Court recognizes the centrality of the Abood line of authority for resolving
today's case, but draws the wrong conclusions from it. Since 4bood struck down
the mandatory "service fee" only insofar as it funded the union's expression of
support for "ideological causes not germane to its duties as collective-bargaining

259, n. 13,97 S. Ct. 1782, 52 L. Ed. 2d 261 (1977) (Powell, J., concurring in judgment). See Brief
for Petitioper 25, n. 16 (waiving argument).
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representative,"431 U.S., at 235; see also id., at 232, the Court reads Abood for the
proposition that the First Amendment places no limits on government's power to
force one individual to pay for another's speech, except when the speech in
question both is ideological or political in character and is not germane to an
otherwise lawful regulatory program. Ante, at 13-15.2

1

The Court's first mistaken conclusion lies in treating 4bood as pcrmitting any
enforced subsidy for speech that is germane to permissible economic regulation,
in the sense that it relates to the subject matter of the regulation and tends to further
its objectives. But Abood and its subsequent line of cases is not nearly so
permissive as the Court makes out. In Abood, we recognized that even in matters
directlyrelated to collective bargaining, compulsory funding of union activities has
an impact on employees' First Amendment interests, since the employees might
disagree with positions taken by the union on issues such as the inclusion of
abortion in a medical benefit plan, or negotiating no-strike agreements, or even the
desirability of unionism in general. 431 U.S,, at 222. To be sure, we concluded
that any interference with such interests was "constitutionally justified by the
legislative assessment of the important contribution of the union shop to the system
of labor relations established by Congress." Ibid.; see also Keller, supra, at 13-14
("[T]he State's interest in regulating the legal profession and improving the quality
of legal services" justifies "the compelled association [inherent in the] integrated
bar"). But this was simply a way of saying that the government's objective of
guaranteeing the opportunity for a union shop, the importance and legitimacy of
which were already settled, see Abood, 217-232 (following Railway Employees v.
Hanson, 351 U.S. 225,76 S. Ct. 714, 100 L. Ed. 1112 (1956), and Machinists v.
Street, 367 U.S. 740, 81 S. Ct. 1784, 6 L. Ed. 2d 1141 (1961)), could not be
attained without the incidental infringements of the interests in unfettered speech
and association that petitioners there claimed. Collective bargaining, and related
activities such as grievance arbitration and contract administration, are part and

That is, the Court appears to hold that a compelled subsidy of speech does not implicate the First
Amendmentif the speech either is germane to an otherwise permissible regulatory scheme or is non-
ideological, so that each of these characteristics constitutes an independent, sufficient criterion for
upholding the subsidy. See, e.g., ante, at 15 ("[The Abood] test is clearly satisfied in this case
because (1) the generic advertising of California peaches and nectarines is unquestionably germane
to the purposes of the marketing orders and, (2) in any event, the assessments are not used to fund
ideological activities") (emphasis added).
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parcel of the very economic transactions between employees and employer that
Congress can regulate, and which it could not regulate without these potential
impingements on the employees' First Amendment interests. Abood is thus a
specific instance of the general principle that government retains its full power to
regulate commercial transactions directly, despite elements of speech and
association inherent in such transactions. See Ohralikv. Ohio State Bar Assn., 436
U.S. 447, 456 (1978) (commercial conduct may be regulated without offending
First Amendment despite use of language); Roberts v. United States Jaycees, 468
U.S. 609, 634, 104 S. Ct. 3244, 82 L. Ed. 2d 462 (1984) (opinion of O'CONNOR,
J., concurring in part and concurring in judgement) ( in contrast to right of
expressive association, “there is only minimal constitutional protection of the
freedom of commercial association,” because "the State is free to impose any
rational regulation on the commercial transaction itself"); see also New York State
Club Assn., Inc. v. City of New York, 487 U.S. 1, 13, 108 S. Ct. 2225, 101 L. Ed.
2d 1 (1988) (constitutional right of expressive association is not implicated by
every instance in which individuals choose their associates); Dallas v. Stanglin, 490
U.S. 19, 25, 109 S. Ct. 1591, 104 L. Ed. 2d 428 (1984) (funding of union social
activities, as opposed to expressive activities, has minimal connection with First
Amendment rights).

Decisions postdating Abood have made clear, however, that its limited sanction
for laws affecting First Amendment interests may not be expanded to cover every
imposition that is in some way "germane" to a regulatory program in the sense of
relating sympathetically to it. Rather, to survive scrutiny under Abood, a
mandatory fee must not only be germane to some otherwise legitimate regulatory
scheme; it must also be justified by vital policy interests of the government and not
add significantly to the burdening of free speech inherent in achieving those
interests. Lehnertv. Ferris Faculty Assn., 500 U.S. 507,519, 111 S. Ct. 1950, 114
L. Ed. 2d 572 (1991); accord Ellis, supra, at 456.

Thus, in Lehnert eight Justices concluded that a teachers' union could not
constitutionally charge objecting employees for a public relations campaign meant
to raise the esteem for teachers in the public mind and so increase the public's
willingness to pay for public education. See 500 U.S., at 528-529 (plurality
opinion); id,, at 559 (SCALIA, J., concurring in judgment in part and dissenting in
part). “expression of this kind extends beyond the negotiation and grievance-
resolution contexts and imposes a substantially greater burden upon First
Amendment rights than do [collective-bargaining functions]." Id., at 528-529
(plurality opinion). The advertising campaigns here suffer from the same defect
as the public relations effort to stimulate demand for the teachers' product: a local
union can negotiate a particular contract for the benefit of a shop's whole labor
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force without globally espousing the virtues of teachers, and (in the absence of
further explanation) produce markets can be directly regulated in the interest of
stability and growth without espousing the virtues of fruit. They were, indeed, for
a quarter century, and still are under the many agricultural marketing orders that
authorize no advertising schemes. See infra, at 19-25. In each instance, the
challenged burden on dissenters' First Amendment rights is substantially greater
than anything inherent in regulation of the commercial transactions. Thus, the
Abood line does not permit this program merely because it is germane to the
marketing orders.*

2

The Court's second misemploymentof Abood and its successors is its reliance on
them for the propositionthat when governmentneither forbids speech nor attributes
it to an objector, it may compel subsidization for any objectionable message that
is not political or ideological. But this, of course, is entirely at odds with the
principle that speech significantenough to be protected at some level is outside the
government's power to coerce or to support by mandatory subsidy without further
justification. Supra, dt 5-7. Since a commercial speaker (who does not mislead)’
may generally promote commerce as he sees fit, the government requires some

“The Court purports to find support for its more permissive reading of the Abood "germaneness
test” in a separate holding of Lehnert allowing mandatory charges for portions of the union's internal
pewsletter, the Teachers' Voice, that concerned "“teaching and education generally, professional
development, unemployment, job opporwnities, award programs. . ., and other miscellaneous
matters.'™ Ante at 14, (quoting Lehnertv. Ferris Faculty Assn., 500 U.S. 507, 529, 111 S. Ct. 1950,
114 L. Ed. 2d 572 (1991)). But the Lehnert Court noted that these communications, though plainty
speech, were not "public in natre,” 500 U.S., at 529; the Teachers' Voice was the union's means
of communicating with its members, not the public at large, see Lehnert v. Ferris Faculty Assn-MEA-
NEA, 643 F.Supp. 1306, 1328 (W.D. Mich.1986), aff'd, 881 F. 2d 1388 (C.A.6 1989), af°d. in part
and rev'd in part on other grounds, 500 U.S. 507, 111 8.Ct. 1950, 114 L.Ed.2d 572 (1991). In
upholding charges for this type of internal communication, Lehnert simply followed our earlier
decision in Ellis v. Railway Clerks, 466 U.S. 435, 104 S. Ct. 1883, 80 L. Ed. 2d 428 (1984), in
which we reasoned that "[i}he union must have a channel for communicating with the employees,
including the objecting ones, about its activities. . . . [The union surely may] charge objecting
employees for reporting to them about those activities it can charge them for doing.” Id., at 450-451.
In other words, this type of internal communication about chargeable activities, unlike the public
advertising campaign struck down in Lehnert, was necessary to the union's role as collective-
bargaining agent and imposed no greater burden on the employees’ First Amendment interest than
their compelled association with the union in the first instance. In these respects, however, the instant
advertising programs are much more like the impermissible public relations campaign that the
permissible internal communications at issue in Lehnert. .
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Justification (such as its necessity for otherwise valid regulation) before it may
force him to subsidize commercial speech to which he objects. While it is perfectly
true that cases like 4bood and Keller did involve political or ideological speech,
and the Court made reference to that character in explaining the gravity of the First
Amendment interest at stake, nothing in those cases suggests that government has
free rein to compel funding of nonpolitical speech (which might include art,’ for
example, as well as commercial advertising). While an individual’s First
Amendment interest in commercial speech, and thus the government's burden in
justifying a regulation of it, may well be less weighty than the interest in
ideological speech, Abood continues to stand for the proposition that being
compelled to make expenditures for protected speech "works no less an
infringementof . . . constitutionalrights" than being prohibited from making such
expenditures. Abood, 431 U.S., at 234. The fact that no prior case of this Court
has applied this principleto commercial and nonideologicalspeech simply reflects
the fortuity that this is the first commercial-speechsubsidy case to come before us.

3

An apparent third ground for the Court's conclusion that the First Amendment is
not implicated here is its assumption that respondents do not disagree with the
advertisementsthey object to subsidizing. See ante, at 11, 13. But this assumption
is doubtful and would be beside the point even if true. As the Court itself notes,
ante, at 8-9, and n. 11, respondentsdo claim to disagree with the messages of some
promotions they are being forced to fund: some of the ads promote specific
varieties of plums, peaches, and nectarines marketed by respondents' competitors
but not by respondents; other ads characterize Californiatree fruits as a generic and
thus fungible commodity, whereas respondents believe that their produce is
superior to most grown in California. While these points of disagreement may
seem trivial to the Court, they in fact relate directly to a vendor's recognized First
Amendment interest in touting his wares as he sees fit, so long as he does not
mislead. Supra, at 3-4. Whetherthe "central message,” ante, at 11, of the generic
advertising is that all California peaches, plums, and nectarines are equally good,
or that only the varieties and characteristics featured in the advertisements are
desirable, respondents do indeed disagree with that message.

5Cf. Schad v. Mount Ephraim, 452 U.S. 61, 101 S. Ct. 2176, 68 L. Ed. 2d 671 (1981)
("Entertainment,as well as political and ideological speech, is protected; motion pictures, programs
broadcast by radio and television, and live entertainment, such as musical and dramatic works, fall
within the First Amendment guarantee”). .
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In any event, the requirement of disagreement finds no legal warrant in our
compelled-speechcases. In Riley, for example, we held that the free-speech rights
of charitable solicitors were infringed by a law compelling statements of fact with
which the objectors could not, and did not profess to, disagree. See Riley v.
National Federation of Blind of N.C., Inc., 487 U.S., at 797-798. See also Hurley,
515 U.S,, at 573 ("[The] general rule, that the speaker has the right to tailor the
speech, applies not only to expressions of value, opinion, or endorsement, but
equally to statements of fact the speaker would rather avoid . . ."); Barnette, 319
U.S., at 635 (if the Free Speech Clause bars the government from making the flag
salute a legal duty, nonconformist beliefs are not required to exempt one from
saluting). Indeed, the Abood cases themselves protect objecting employees from
being forced to subsidize ideological union activities unrelated to collective
bargaining, without any requirement that the objectors declare that they disagree
with the positions espoused by the union. See, e.g., Teachersv. Hudson, 475 U.S.,
at 301-302; Abood, 431 U.S,, at 234. Requiring a profession of disagreement is
likewise at odds with our holding two Terms ago that no articulable message is
necessary for expression to be protected, Hurley, 515 U.S., at 569; protection of
speech is not limited to clear-cut propositions subject to assent or contradiction, but
covers a broader sphere of expressive preference. What counts here, then, is not
whether respondents fail to disagree with the generalized message of the generic
ads that California fruit is good, but that they do indeed deny that the general
message is as valuable and worthy of their support as more particular claims about
the merits of their own brands. One need not "disagree" with an abstractionist
when buying a canvas from a representational painter; one merely wishes to
support a different act of expression.

D

The Secretary of Agriculture has a further argument for minimizing or
eliminating scrutiny of this subsidization mandate, which deserves some mention
even though the Court does not adopt it. The Secretary calls for lesser scrutiny of
forced payments for truthful advertising and promotion than for restrictions on
commercial speech, on the ground that the effect of compelled funding is to
increase the sum of information to the consuming public. This argument rests,
however, on the assumption that regulation of commercial speech is justified solely
or largely on preservation of public access to truthful information, an assumption
we have already seen to be inaccurate. Supra, at 2-5. Truth is indeed a justifiable
objective of commercial speech protection, but so is nonmisleading persuasion
directed to the advertiser's own choice of what to promote.
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Although not cited by the Secretary, the closest pass at authority for his limited
rationale of commercial speech protection is Zauderer v. Office of Disciplinary
Counsel of Supreme Court of Ohio, 471 U.S. 626, 105 S. Ct. 2265, 85 L. Ed. 2d
652 (1985), our only examination of a commercial speech mandate before today.
The state law there required disclosures about the method of calculating a
contingent fee when legal representationon that basis was advertised. In speaking
of the objecting lawyer's comparatively modest interest in challenging the state
requirement, we referred to protection of commercial speech as "justified
principally by the value to consumers of the information such speech provides. "
Id,, at 651 (citation omitted); see also Virginia Bd. of Pharmacyv. Virginia Citizens
Consumer Council, Inc., 425 U.S., at 765, 770; Rubin v. Coors Brewing Co., 514
U.S., at 481 (1995). But this proposition will not bear the weight of the
government's position. We said "principally," not exclusively, and proceeded to
uphold the state requirementnot because a regulation adding to public information
is immune from scrutiny, but because the mandate at issue bore a reasonable
relation to the "State's interest in preventing deception of consumers,” 471 U.S,, at
651, who might otherwise be ignorant of the real terms on which the advertiser
intended to do business. Zauderer thereby reaffirmed a longstanding preference
for disclosure requireménts over outright bans, as more narrowly tailored cures for
the potential of commercial messages to mislead by saying too little. See id., at
651-652, n. 14; see also Hurley, 515 U.S., at 573; Riley v. National Federation of
Blind of N.C., Inc., supra at 796, n. 9 (1988); Central Hudson, 447 U.S., at 565;
Virginia Bd, of Pharmacy, supra, at 771-772. But however long the pedigree of
such mandates may be, and however broad the government's authority to impose
them, Zauderer carries no authority for a mandate unrelated to the interest in
avoiding misleading or incomplete commercial messages.

11

For the reasons discussed above, none of the Court's grounds suffices for
discounting respondents' interests in expression here and treating these compelled
advertising schemes as regulations of purely economic conduct instead of
commercial speech. [ would therefore adhere to the principle laid down in our
compelled-speech cases: laws requiring an individual to engage in or pay for
expressive activities are reviewed under the same standard that applies to laws
prohibiting one from engaging in or paying for such activities. Under the test for
commercial speech, the law may be held constitutionalonly if (1) the interest being
pursued by the government s substantia, (2) the regulation directly advances that
interest and (3) is narrowly tailored to serve it. Central Hudson, supra, at 566
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(1980).° The burden is on the government. Edenfield v. Fane, 507 U.S., at 770;
Board of Trustees of State Univ. of N.Y. v. Fox, 492 U.S. 469, 480, 109 S. Ct. 3028,
106 L. Ed. 2d (1989). In this case, the Secretary has failed to establish that the
challenged advertising programs satisfy any of these three prongs of the Central
Hudson test.

A

The express purposes of the Agriculture Marketing Agreement Act, 7 U.S.C.
§601 et seq. (AMAA or Act), including the advertising programs established under
it, are to stabilize markets for covered agricultural products and maintain the prices
received by farmers. 7 U.S.C. §§ 602(1), (4); see also Federal Agriculture
Improvementand Reform Act of 1996 (FAIR Act) §§ 501(b)(1), (3), Pub. L. 104-
127, 110 Stat. 888, 1030 (finding by Congress that the purpose of agricultural
commodity promotion laws is to maintain-and expand the market for covered
commodities).” It is doubtless true that at a general level these are substantial

‘Contrary to some arguments offered by respondents, these advertising schemes are not removed
from the commercial category on the grounds that they are content-based, producing not mere
"dissemination of purely factual and uncontroversial information, ' "Hurley v. Irish-American Gay,
Lesbian and Bisexual Group of Boston, Inc.,515 U.S. 557, 573, 115 S. Ct. 2338, 132 L. Ed. 2d 437
(1995) (quoting Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626,
651, 105 S. Ct. 2265, 85 L. Ed. 2d 652 (1985)), but controversialand ideological messages, and even
objectionable sexual imagery. Regulationof commercial speech necessarily turns on some assessment
of content, Virginia Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 761,
96 S. Ct. 1817,48 L. Ed. 2d 346 (1976), yet that fact has never been thought sufficient to require a
standard of strict scrutiny. And we have consistently held that advertising does not automatically lose
its character as commercial speech simply because it may do much more than propose a transaction
or disseminate purely factual information. See, e.g., Board of Trustees of State Univ. of N.Y. v. Fox,
492 U.S. 469, 473-375, 109 S. Ct. 3028, 106 L. Ed. 2d 388 (1989); Bolgerv. Youngs Drug Products
Corp., 463 U.S. 60, 66-68, 103 S. Ct. 2875, 77 L. Ed. 2d 469 (1983). The concept of commercial
speech would be reduced to a relic if the threshold for imposing strict scrutiny were reached simply
because certain advertisements evoke vaguely nostalgic themes of indeterminate political import or
because the hypersensitive may see the specter of sex in the film of a child eating a peach.

7A subtitle of the FAIR Act, which was enacted on April 4, 1996, authorizes promotion and
advertising orders for any agricultural commodity. Its procedural mechanisms are similar to those
put in place by the AMAA, although there is one noticeable difference (other than breadth of
coverage) between the two laws: orders issued under FAIR, unlike those under the AMAA, must be
national in scope. FAIR Act §§ 511-526, 110 Stat. 1032-1048. The new Act does not, however,
affect or pre-empt any other federal or state law, such as the AMAA, authorizing promotion or
research relating to an agriculturalcommodity. § 524, id., at 1047. The FAIR Act also includes new
findings in support of "commodity promotion laws,” including the advertising provisions of the
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government interests, and unless there were some reason to doubt that undue
market instability or income fluctuation has in fact affected a given segment of the
economy, governmental efforts to address such problems would require little to
satisfy the first Central Hudson criterion that a substantial government interest be
the object of the regulation. Thus, if the government were to attack these problems
across an interstate market for a given agricultural commodity or group of them,
the substantiality of the national interest would not be open to apparent question,
and the sole issues under Central Hudson would seem to be whether the means
chosen were sufficiently direct and well tailored. But when the government's
program targets expression in only a narrow band of a broad spectrum of similar
market activities in which its interests appear to be at stake, a question naturally
does arise. For the arbitrarinessor underinclusivenessof the scheme chosen by the
government may well suggest that the asserted interests either are not pressing or
are not the real objects animating the restriction on speech. See Rubin v. Coors
Brewing Co., 514 U.S,, at 489 ("[E]xemptions and inconsistencies" in alcohol
labeling ban "bring into question the purpose of the. . . ban ," such that it does not
survive the Central Hudson test); City of Ladue v. Gilleo, 512 U.S. 43, 52-53, 114
S. Ct. 2038, 129 L. Ed. 2d 36 (1994) ("Exemptions frqm an otherwise legitimate
regulation of a medium of speech . . . may diminish the credibility of the
government's rationale for restricting speech in the first place"); Cincinnati v.
Discovery Network, Inc., 507 U.S. 410, 424-426, 113 S. Ct. 1505, 123 L. Ed. 2d
99 (1993) (same); Florida Star v. B.J. F., 491 U.S. 524, 540, 109 S. Ct. 2603, 105
L. Ed. 2d 443 (1989) ("[T)he facial underinclusiveness” of a regulation of speech
"raises serious doubts about whether Florida is, in fact, serving, with this statute,
the significantinterests" invoked in support of it). Under such circumstances, the
government's obligation to establish the empirical reality of the problems it
purports to be addressing, see Turner Broadcasting System, Inc., v. FCC, 512 U.S.
622,664,114 S. Ct. 2445, 129 L. Ed. 2d 497(1994); Edenfield v. Fane, supra, at
770-771, requires a sensible reason for drawing the line between those instances
in which the government burdens First Amendment freedom in the name of the
asserted interest and those in which it does not.

Here, the AMAA's authorization of compelied advertising programs is so random
and so randomly implemented, in light of the Act's stated purposes, as to unsettle
any inference that the Government's asserted interest is either substantial or even
real. First, the Act authorized paid advertising programs in marketing orders for
25 listed fruits, nuts, vegetables, and eggs, but not for any other agricultural

AMAA. § 501, id., at 1029.
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commodity. See 7 U.S.C. § 608¢(6) (I).® The list includes onions but not garlic,
tomatoes but not cucumbers, Tokay grapes but not other grapes, and so on. The
selectionis puzzling. The only thing the limited list unambiguously shows is that
a need for promotional control does not go hand-in-hand with a need for market
and economic stability, since the authorization for marketing orders bears no such
narrow restriction to specific types of produce. But no general criterion for
selection is stated in the text, and neither Congress nor the Secretary has so much
as suggested that such a criterion exists. Instead, the legislative history shows that
from time to time Congress has simply amended the Act to add particular
commodities to the list at the request of interested producers or handlers, without
ever explaining why compelled advertising programs were necessary for the
specific produce chosen and not others.” The legislative history for the bill
authorizing paid advertising programs for plums, nectarines, and several other
commoditiesis a good case on point. The record indicates merely that “[o]ver the

*Section 608c(6) (I) currently provides that marketing orders may include terms “[e]stablishing
or providing for the establishment of production research, marketing research and development
projects designed to assist, improve, or promote the marketing, distribution, and consumption or
efficient productionof any such commodity or product, the expense of such projects to be paid from
funds collected pursuant to the marketing order; Provided, that with respect to orders applicable to
almonds, filberts (otherwise known as hazelnuts), California-grown peaches, cherries, papayas,
carrots, citrus fruits, onions, Tokay grapes, pears, dates, plums, nectarines, celery, sweet corn, limes,
olives, pecans, eggs, avocados, apples, raisins, walnuts, tomatoes, or Florida-grown strawberries,
such projects may provide for any form of marketing promotion including paid advertising and with
respect to almonds, filberts (otherwise known as hazelnuts), raisins, walnuts, olives, and Florida
Indian River grapefruit may provide for crediting the pro rata expense assessment obligations of a
handler with all or any portion of his direct expenditures for such marketing promotion including paid
advertising as may be authorized by the order. . . .

*The substantive terms of marketing orders under the AMAA as originally enacted were generally
limited to restrictionson the total marketable quantity of the commodity, allocations among handlers,
dispositionof surplus quantities, and maintenance of reserve supplies 7 U.S.C. § 608c (6) (1934 ed.,
Supp. I). For the first time in 1954, Congress permitted marketing orders to establish “marketing
research and developmentprojects designed to assist, improve, or promote the marketing, distribution,
and consumption [of a] commodity or product, the expense of such projects to be paid from funds
collected pursuant to the marketing order.” 68 Stat. 907; 7 U.S.C. § 608¢c(6) (I). Since then,
Congress has repeatedly amended the Act to authorize, but only for specified commodities, “any form
of marketing promotion including paid advertising. § 608¢(6) (I). The first such amendment, in 1962,
allowed advertising programs for cherries, Pub. L. 87-703, 76 Stat. 632; similar schemes for plums
and nectarines followed in 1965, Pub. L. 89-330, 79 Stat. 1270, and for “California-grown peaches”
in 1971, Pub. L. 92-120, 85 Stat. 340; and today, various authorizations cover the 25 commodities
listed in § 608c(6) (). The Act now also permits crediting some or all of a handler’s independent
expenditures for advertising against his assessment obligations with respect to 6 commodities (but not
nectarines, plums, or peaches). § 608c(6) (I).



28 AGRICULTURAL MARKETING AGREEMENT ACT

past several years, numerous commodity groups have come to the Congress and
asked for authority to provide for [market development and advertising] activities
under the terms of their agreement and it has always been granted. This bill
combines several such individual requests made by various producer groups
operating under marketing agreements or order.” H.R. Rep. No. 89-846, 89*
Cong,, Ist Sess., 2 (1965). A letter from the Acting Secretary of Agriculture
appended to the cited House Report similarly accounts for the choice of covered
products solely by reference to grower and handler interest. Id,, at 3-4. Or, again,
the legislative history of the amendment adding “California-grown peaches” to the
list refers only to the view of the Department of Agriculture that “any fruit or
vegetable commodity group which actively supports the development of a
promotion program by this means should be given an opportunity to do so.” S.
Rep. No. 92-295, p. 2 (1971). Nor do the proposed rulemakings for authorizing
advertising programs in marketing orders carry findings that might explain why.
such programs might be needed for the specified commodities but not others; the
announcementsrely instead on a “consensus of the industry . . . That promotional
activities . . . have been beneficial in increasing demand,” 36 Fed. Reg. 8736
(1971) (plums); see also 41 Fed. Reg. 14376-14377 (1976) (peaches)."’

Of course, when government goes no further than regulating the underlying
economic activity, this sort of piecemeal legislation in answer to expressions of
interest by affected parties is plainly permissible, short of something so arbitrary
as to fail the rational basis test. See, e.g., Williamson v. Lee Optical of Okla., Inc.,
348 U.S. 483, 487-489, 75 S. Ct. 461, 99 L. Ed. 563 (1955). But when speech is
at stake, the government fails to carry its burden of showing a substantial interest
when it does nothing more than refer to a “consensus” within a limited interest
group that wants the regulation. Instead, the erratic pattern of regulation itself
places the reality of any public or governmental interest in question, and a
correlation with nothing more than the priorities of particular interest groups gives
no reassuring answer."!

1A possible exception is the proposed rulemaking for nectarines, which refers to the relative
unfamiliarity of the consuming public with nectarines, due in part to the fact that new varieties that
could be marketed nationally had only recently been developed. See 31 Fed. Reg. 5635, 5636 (1966).
This solitary finding does not cure the other defects of the statutory scheme, however.

!This does not mean that taking the views of the industry into account in itself renders a program
suspect. Both the AMAA and the more general authorization of compelled agricultural advertising
programs recently enacted as part of the FAIR act require orders implementing such programs to be
approved by producers and/or handlers in periodic referenda. See 7 U.S.C. §8 608c(8) (A), (B), (9)
®) (D, (16), (19); FAIR Act.§ 518, 110 Stat. 1043-1044. Since the asserted purpose of these
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A second element of the arbitrary in this statutory and regulatory scheme inheres
in the geographical limitations on the marketing orders that include the advertising
programs challenged in this case, which apply only to peaches, plums, and
nectarines grown in California, unaccompaniedby counterparts for advertising the
same commodities grown elsewhere. Some geographical restriction, it must be
said, follows from the general provision of the AMAA limiting marketing orders
to the smallest production or marketing area practicable and consistent with the
policy of the Act. See 7U.S.C. § 608c(11)(B). But this provision merely explains
why a substantial governmental interest in advertising a type of produce would
have to be manifested in as many orders under the AMAA as there are defined
production or marketing areas; it does nothing to explain the oddity that a
government interest worth vindicating should occur within such geographically
select boundaries and nowhere else, or to negate the suggestion of the evidence
already mentioned, that the government’sasserted interest is nothing more than the
preference of a local interest group.

The oddity is most pronounced in the instance of peaches, since the statute itself
authorizes forced advertising only in marketing orders for “California-grown
peaches,” not in orders for peaches grown anywhere else in the country. § 608c(6)
(D). Although California is the biggest peach-growing State, more than 30 others’
also grow peaches commercially and together typically account for about half of
the national crop, and roughly two-thirds of the peaches sold fresh. See App. 380;
U.S. Dept. of Agriculture, Agricultural Statistics, 1995-96, p. V-23 (Table 294).
Yet the non-California peaches are utterly ignored in the Government’s
promotionalorders. The challenged advertising campaign for “California Summer
Fruits,” running in markets throughout United States and in Canada, see App. 341-
343, 477-479, does not proclaim simply that peaches or the other fruits are good
things. Rather, as the Secretary tells us, the Advertising Program “promotes
California fruit as unique.” Brief for Petitioner 31. It may or may not be, but
promoting a crop from one State at the expense of essentially the same thing grown
in the others reveals nothing about a substantial national interest justifying the
National Government in restricting speech. Without more, the most reasonable

advertising schemes is to increase demand for the covered commodities and thereby maintain the
income of producers and handlers, requiring periodic approval by those most likely to benefit if a
program is working as planned may serve as an additional check on whether the purpose of the
programis in fact being achieved. Contrary to what the majority implies, see ante, at 19, however,
the mere vote of a majority is never enough to compel dissenters to pay for private or quasi-private
speech whose message they do not wish to foster; otherwise, the First Amendment would place no
limitation on this types of majoritarian action.
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inference is not of a substantial government interest, but effective politics on the
part of producers who see the chance to spread their advertising costs. Nothing
more appears.'?

The Secretary makes no attempt to explain how the Act’s geographical scope
restrictions relate to the asserted goals of the advertising programs. The general
restriction of marketing orders to the smallest practicable area has been part of the
Actsince it became law, long before Congress permitted compelled advertising, the
authorization for which was simply grafted onto the existing Act as a convenient
vehicle for the funding schemes. See n. 9., supra; see also S. Rep. No. 92-295, p.
2 (letter from Department of Agriculture indicating that the AMAA “could provide
the facility for” financing commodity advertising programs). Nor does any
explanation appear for restricting peach advertising programs to California
produce. Without some explanatian, one would expect something quite different,
that a compelled advertising program of the National Government intended to
increase consumer demand for an agricultural commodity would apply to produce
grown throughout the land. Indeed, in recently enacting the FAIR Act, which
authorizes compulsory advertising programs for all agricultural commodities on a
national basis (but also leaves the separate provisions of the AMAA intact, see §
524, 110 Stat. 1047), Congress specifically found that “[t]he cooperative
development, financing, and implementation of a coordinated national program of
research, promotion, and information regarding agricultural commodities are
necessary to maintain and expand existing markets and to develop new markets for
these commodities.” § 512(a) (7), id ., at 1033 (emphasis added); see also § 514(a)
(2), id., at 1035 (“Each order issued under this section shall be national in scope™).
The AMAA, of course, actually prohibits orders of and regulatory history so
remote from the government’s asserted interests as to undermine the reality, let
alone the substantiality, of the claims put forward by the Secretary in attempting
to satisfy Central Hudson’s first requirement.

B
Even if the Secretary could establish a sufficiently substantial interest, he would

need also to show how the compelled advertising programs directly advance that
interest, that is, how the schemes actually contribute to stabilizing agricultural

?While plum and nectarine production is more highly concentrated in California, see U.S. Dept.
of Agriculture, Agricultural Statistics, 1995-96, pp. V-21, V-27 to V-28 (Tables 288, 304-398). the
AMAA’s requirementthat marketing orders cover the smallest geographicalarea prgcticable still lacks
any reasonable connectionto the asserted purposes of the advertising programs instituted thereunder.
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markets and maintaining farm income by stimulating consumer demand. To show
this required causation, the Secretary relies on cases concerning governmental bans
on particular advertising content, where we have accepted the unremarkable
presumption that advertising actually works to increase consumer demand, so that
limiting advertisingtends to soften it. See United States v. Edge BroadcastingCo.,
509 U.S. 418,428, 113 S. Ct. 2696, 125 L. Ed. 2d 345 (1993); Posadas de Puerto
Rico Associates v. Tourism Co., of P.R., 478 U.S. 328, 341-342, 106 S. Ct. 2968,
92 L. Ed. 2d 266 (1986); Central Hudson, 447 U S., at 569. This presumption is
not, however, automatically convertible into support for the Secretary here. In the
cases mentioned, the question has been whether some advertising (in the absence
of the government’s ban) would be more effective in stimulating demand than no
advertising (due to the ban). Here, in contrast, the causal question of direct
advancement does not involve comparing the effectiveness of something with
nothing, for even without the coercive promotional schemes there would be some
effectivenessof advertisingunder the Government’sprogram with the effectivenes
of whatever advertising would likely exist without it."*

For this purpose, the Secretary correctly notes that the effectiveness of the
Govemment’sregulatiqn must be viewed overall, considering the mark'et behavior
of growers and handlérs generally, not just in its isolated application to one or a
few individuals such as respondents. Edge Broadcasting, supra, at 427. The
Secretary therefore argues that though respondents have voiced the desire to do
more individual advertising if the system of mandatory assessments were ended,
other handlers who benefit from the Government’s program might well become
“free riders” if promotion were to become wholly voluntary, to the point of cutting
the sum total of advertising done. That might happen. It is also reasonable
conceivable, though, that pure self-interest would keep the level of voluntary
advertising high enough that the mandatory program could only be seen as
affecting the details of the ads or shifting their costs, in either event without effect

BAlthough they do not apply the Central Hudson test, the majority does criticize that Court of
Appeals’ application of it as “illogical” insofar as that court enquired whether collective advertising
or purely private advertising is more effective at stabilizing markets, because the Act’s basic policy
is to achieve its economic goals by compelling cooperationin lieu of independent, competitive decision
making. Ante at 16-17. But the extent to which the Act eliminates competition varies among different
marketing orders, and the spottiness of collective advertising schemes under the Act demonstrates that
there is no necessary connection between some compelied economic cooperationand forced collective
advertising. There is nothing “illogical” in comparing the effectiveness of collective and private
advertising schemes in the context of the marketing order regime. .
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on market stability or income to producers as a group.'* We, of course, do not
know, but these possibilities alone should be fatal to the Government here, which
has the burden to establish the actual justification for ordering a subsidy for
commercial speech. Mere speculation about one or another possibility does not
carry the burden, see Turner Broadcasting System, 512 U.S., at 664; Edenfield v.
Fane, 507 U.S., at 770-771, and the Government has to show that its mandatory
scheme appreciably increases the total amount of advertising for a commodity or
somehow does a better job of sparking the right level of consumer demand than a
wholly voluntary system would. There is no evidence of this in the record here.

C

Finally, a regulation of commercial speech must be narrowly tailored to achieving
the government’sinterests; there must be a “‘fit’ between the legislature’sends and
the means chosen to accomplish those ends, —a fit . . . that represents not
necessarily the single best disposition but one whose scope is in proportion to the
interestserved.” Board of Trustees of State Univ. of N.Y. v. Fox, 492 U.S., at 480
(citations and internal quotation marks omitted). This sense of fitness is not
precise, to be sure, but it rules out a regulation if “far less restrictivé and mere
precise means” are available. /d, at 479 (internal quotation marks omitted).
Respondents argue that the mandatory advertising schemes for California peaches,
plums, and nectarines fail this narrow tailoring requirement, because they deny
handlers any credit toward their assessments for some or all of their individual
advertising expenditures. The point is well-taken. On its face, at least, a credit
system would be a far less restrictive and more precise way to achieve the
government’s stated interests, eliminating as it would much of the burden on
respondent’s speech without diminishing the total amount of advertising for a
particular commodity. Indeed, the remarkable thing is that the AMAA itself
provides for exactly such credits for individual advertising expenditures under
marketing orders for almonds, filberts, raisins, walnuts, olives, and Florida Indian
River grapefruit, but not for other commodities. 7 U.S.C. § 608¢(6) (I).

. “While even on the cost-shifting scenario the Government would have reduced the “problem” of
free riders referred to by the Secretary, that would not be a sufficient free-standing justification for
the program. “[Plrivate speech often furthers the interests of nonspeakers, and that does not alone
empower the state to compel the speech to the paid for,” Lehnert v. Ferris Facuity Assn., 500 U.S.,
at 556 (SCALIA, J., concurring in judgment in part and dissenting in part). We have never sustained
a restriction on speech solely because some individuals would ride free on the private speech of
others, but only when the free-rider problem arises in serving other substantial governmental interests.
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The Secretary contends, however, that the purpose of individual “branded”
advertising is to increase the market share of a single handler, and so is at odds with
the purpose of the Government’s mandatory program, which is to expand the
overallsize of the market through the use of “generic” advertising for a commodity .
generally. See also FAIR Act §§ 501(b) (6), (7), 110 Stat. 1030-1031
(congressional finding of same). Perhaps so, but that does not tell us what to make
of the credit for, say, private raisin advertising. It would be hard to imagine more
effectively “branded” advertising than promotions for Sun-Maid raisins, but the
statute would allow Sun-Maid a credit. Why would that be consistent with the
Government’s generic objective, but a credit for respondents’ nectarine ads not be?
The Governmentgives us no answer. Without some further explanation, the statute
on raisin advertising seems to reflect a conclusion that could reasonably be drawn
after examining some of the “branded” advertising in the record before us. A
consumer galvanized by respondents’ depiction of “Mr. Plum,” App 542, might
turn down a plum by any other name, but I doubt it.'*

I'acknowledge that in implementing a credit program for individual advertising
in an otherwise valid compulsory program, the government would need substantial
leeway in determining whether such expenditures do i in fact further the goal of
expanding market$ generally. But where, as here,no pamcular evaluation has been
made, and the statute dealing with other fruit apparently assumes that some private
advertising does serve the common good, and everything else is left to assertion,
there could be no finding that a program completely denying credits for all
individual advertising expendituresis narrowly tailored to an interest in the stability
or expansion of overall markets for a commodity.

!*The Secretary also maintains that credit programs are appropriate for market conditions specific
to the almond industry, where a single producer cooperative has a 92% share of the market for direct
sales to consumers, see Cal-Almond, Inc. v. United States Dept. of Agriculture, 14 F.3d 429, 438,
n. 9(C.A.91993), because in such circumstances “certain types of individual and brand advertising
may accomplish the government’s goals of market stability and increased consumption without
creating a significant free-rider problem.” Brief for Petitioner 47. As with the Secretary’s other
proffered justificationsfor the seemingly arbitrary choices made in the AMAA provisions concerning
advertising this explanation rests on nothing more than an unsubstantiated assertion, here about the
effects of brand advertising. Moreover, the legislative and regulatory history provides no indication
that this was the reason for permitting credits for almonds, but not plums, nectarines, or California-
grown peaches. To the extent the record says anything, it seems to say quite the contrary of what the
Secretary claims. See S. Rep. No. 91-1204, p. 2 (1970) (incorporating letter from Almond Growers
Council noting that commodities™); 37 Fed. Reg. 3983 (1972). The Secretary’sexplanationonly leads
one to wonder about filberts, for example; is their production, too, under the domination of a large
cooperative? Is the grapefruit market structured in a way that renders virtually generic the brand-
specific advertising for the Indian River crop?
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*k %

Although the government’sobligation is not a heavy one in Central Hudson and
the cases that follow it, we have understood it to call for some showing beyond
plausibility, and there has been none here. I would accordingly affirm the
judgment of the Ninth Circuit.

Justice THOMAS, with whom Justice SCALIA joins as to Part 11, dissenting
I

I join JUSTICE SOUTER ’s dissent, with the exception of Part II. My join is thus
limited because I continue to disagree with the use of the Central Hudson balancing
test and the discounted weight given to commercial speech generally. See 44
Liquormart, Inc. v. Rhode Island, 517 U.S.+----, ---- (1996) (THOMAS, J.,
concurring in part and concurring in judgment) (criticizing Central Hudson Gas &
Elec. Corp. v. Public Serv. Comm’n of N.Y., 447 U.S. 557, 100 S. Ct. 2343, 65 L.
Ed. 2d 341 (1980). Because the regulation at issue here fails even the more Jenient
Central Hudson test, however, it, a fortiori, would fail the higher standard that

~ should be applied to all speech, whether commercial or not.

I

I write separately to note my disagreement with the majority’s conclusion that
coerced funding of advertising by others does not involve “speech” at all and does
not even raise a First Amendment “issue.” See ante, at 11-13. It is one thing to
differ about whether a particular regulation involves an “abridgment” of the
freedom of speech, but is entirely another matter—and a complete repudiation of our
precedent—for the majority to deny that “speech” is even at issue in this case.

In numerous cases, this Court has recognized that paying money for the purposes
of advertising involves speech.! The Court also has recognized that compelling

1See Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n of N.,Y., 447 U.S. 557, 100
S. Ct. 2343, 65 L. Ed. 2d 341 (1980) (advertising to promote the use of electricity is speech); First
Nat. Bank of Boston v. Bellotti, 435 U.S. 765, 98 S. Ct. 1407, 55 L. Ed. 2d 707 (1978) (corporate
advertising regarding referendum); Buckley v. Valeo, 424 U.S. 1, 96 S. Ct. 612, 46 L. Ed. 2d 659
(1976) (contributions for political advertising).
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speech raises a First Amendment issue just as much as restricting speech.? Given
these two elemental principles of our First Amendment jurisprudence, it is
incongruous to suggest that forcing fruit-growers to contribute to a collective
advertising campaign does not even involve speech, while at the same time
effectively conceding that forbidding a fruit-grower from making those same
contributions voluntarily would violate the First Amendment. Compare ante , at
11 (promotionalregulations should be scrutinized under the same standard as other
anticompetitive aspects of the marketing orders), with ante, at 11, and n. 12
(distinguishingthis case as not involving a “restraint” on any producer’s freedom
to communicate with any audience). Yet, that is precisely what the majority
opinion does.?

‘What we are now left with, if we are to take the majority opinion at face value,
is one of two disturbing consequences: Either (1) paying for advertising is not
speech at all, while such activities as draft card burning, flag burning, armband
wearing, public sleeping, and nude dancing are,* or (2) compelling payment for

2See Turner Broadcasting System, Inc. v. FCC, 520 U.S. ---- (1997) (coerced carriage of
broadcast signals over cable television facilities); Pacific Gas & Elec. Co. v. Public Util. Comm’n of
Cal., 475 U.S. 1, 106 S. Ct. 903, 89 L. Ed. 2d 1 (1986) (coerced inclusion of private messages in
utility bill envelopes); PruneYard Shopping Center v. Robins, 447 U.S. 74, 100 S. Ct. 2035, 64 L.
Ed. 2d 741 (1980) (coerced creation of a speaker’s forum on private property); Abood v. Detroit Bd.
Of Ed., 431 U.S. 209, 97 S., Ct. 1782, 52 L. Ed. 2d 261 (1977) (coerced payment of dues used to
engage in speech); Wooley v. Maynard, 430 U.S. 705, 97 S. Ct. 1428, 51 L. Ed. 2d 752 (1977)
(coerced display of state license plate); Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 94
S. Ct. 2831, 41 L. Ed. 2d 730 (1974) (coerced right of reply to newspaper editorials); West Virginia
Bd. Of Ed. v. Barnette, 319 U.S. 624, 63 S. Ct. 1178, 87 L. Ed. 1628 (1943) (coerced pledge of
allegiance).

*The majority’s grounds for distinguishing certain of our precedents are, to say the least,
unpersuasiveand contradictory, as JUSTICE SOUTER s dissent amply demonstrates. Moreover, the
majority’s excessive emphasis on the supposed collectivization of the fruit industry, ante, at 10, 16-
18, likewise fails to support its conclusion. Although the Constitution may not “enact Mr. Herbert
Spencer’s Social Statics,” Lochner v. New York, 198 U.S. 45, 75, 25 S. Ct. 539, 49 L. Ed. 937
(1905) (Holmes, J., dissenting), and thus the Government has a considerable range of authority in
regulating the Nation’s economic structure, part of the Constitution-the First Amendment-does enact
a distinctly individualistic notion of “the freedom of speech,“ and Congress may not simply
collectivize that aspect of our society, regardless of what it may do elsewhere.

4See United States v. O'Brien, 391 U.S. 367, 88 S. Ct. 1673, 20 L. Ed. 2d 672 (1968) (draft card
burning); Texas v. Johnson, 491 U.S. 397, 109 S. Ct. 2533, 105 L. Ed. 2d 342 (1989) (flag burning);
Tinker v. DesMoines Independent Community School Dist., 393 U.S. 503, 89 S. Ct. 733, 21 L. Ed.
2d 731 (1969) (armbands); Clark v. Community for Creative Non-Violence, 468 U.S. 288, 104 S. Ct.
3065, 82 L. Ed. 2d 221 (1984) (prohibitionon sleeping in park raises First Amendmentissues); Schad
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third party communication does not implicate speech and thus, the Government
would be free to force payment for a whole variety of expressive conduct that it
could not restrict. In either case, surely we have lost our way.

DEPARTMENT OF AGRICULTURE v. CAL-ALMOND, INC., ET AL.
No. 95-1879

Filed June 27, 1997.
(Cite as: 117 S. Ct. 2501).
SUPREME COURT OF THE UNITED STATES
The petition for a writ of certiorari is granted. The judgement is vacated and
the case is remanded to the United States Court of Appeals for the Ninth Circuit

for further consideration in light of Glickman v. Wileman Brothers & Elliont, Inc.
521 U.S. (1997).

v. Mount Ephraim, 452 U S. 61, 101 S. Ct. 2176, 68 L. Ed. 2d 671 (1981) (nude dancing).
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AGRICULTURAL MARKETING AGREEMENT ACT

DEPARTMENTAL DECISIONS

In re: GARELICK FARMS, INC.
94 AMA Docket No. M 1-1.
Decision and Order filed January 14, 1997.

Burden of proof — Butterfat tests — T-test — Bartlett formula tolerances — Market
Administrator's authority to verify tests — Rulemaking — Underpayment notice.

The Judicial Officerreversed Judge Kane's (ALJ) Initial Decision and Qrder granting a Petition, filed
by a milk handler under section 8c(15)A) of the Agricultural Marketing Agreement Act of 1937,
seeking cancellation of an underpayment notice issued by the Market Administrator of Federal Milk
Marketing Order No. 1. Petitionerasserts that the Market Administrator does not have authority under
Federal Mitk Marketing Order No. 1 to require Petitioner to substitute the Market Administrator's
average butterfattest results for Petitioner's average butterfat test results and require Petitioner to pay
producerson the basis of the Market Administrator's test results. The burden of proof in a proceeding
under 7 U.S.C. § 608c(15)(A)rests with Petitioner,and Petitionerhas not met its burden of proof. The
Market Administrator has authority under the Agricultural Marketing Agreement Act and Federal
Milk Marketing Order No. 1: to test milk for butterfat content; to require handlers to use the Market
Administrator's average butterfat test result for each producer to calculate the amount to be paid for
milk received from each producer; and to issue an underpayment notice to a handler, requiring the
handlerto pay producerson the basis of the Market Administrator's average butterfattest results. Both
the Market Administrator's method of determining butterfat content in milk samples and the Market
Administrator's use of the Bartlett formula tolerances and t-test, (to determine the significance of the
difference between his test result and Petitioner's test result), are lawful and reasonable. The Bartlett
formula is not a rule under the Administrative Procedure Act; therefore, the Market Administrator's
use of the Bartlett formulatolerances need not be preceded by a rulemaking proceeding conducted in
accordance with the notice-and-comment procedures in the Administrative Procedure Act, (5 U.S.C.
§ 553).

Garrett B. Stevens and Denise Hansberry, for Respondent.
Petitioner, Pro se.

Initial decision issued by Paul Kane, Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

Garelick Farms, Inc. (hereinafter Petitioner), instituted this proceeding under
section 8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, as
amended, (7 U.S.C. § 608c(15)(A)), and the Rules of Practice Governing
Proceedings on Petitions To Modify or Be Exempted From Marketing Orders
(hereinafter Rules of Practice), (7 C.F.R. §§ 900.50-.71), by filing a Petition on
October 6, 1993.
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Petitioner is a handler regulated under Federal Milk Marketing Order No. 1,
(7C.F.R. §§ 1001.1-.86(1993)), (Milk in the New England Marketing Area). As
a handler regulated under Federal Milk Marketing Order No. 1, Petitioner is
required to pay each milk producer, from whom Petitioner receives milk, not less
than the basic blended price per hundredweight adjusted for, inter alia, a butterfat
differential, the computation of which is based upon the average butterfat content
of milk received from the producer.

The Market Administrator for Federal Milk Marketing Order No. | (hereinafter
Market Administrator) tested samples of milk collected from 157 producers from
whom Petitioner received milk during February 1993 and found the average
butterfat content in the milk samples from the 157 producers to be significantly
higher than the average butterfat content reported by Petitioner for milk received
from the same 157 producers during February 1993. The Market Administrator
sent Petitioner an underpayment notice, dated August 13, 1993, that requires
Petitioner to adopt the Market Administrator'saverage butterfat test results, in lieu
of Petitioner's average butterfat test results, on milk samples from 35 of the 157
producers whose milk samples the Market Administrator tested and requires
Petitioner to pay those 35 producers an additional $3,502.29 for milk received by
Petitioner from those 35 producers during February 1993. (Petition at 2.)
Petitioner asserts that the Market Administrator does not have authority under
Federal Milk Marketing Order No. 1 to require Petitioner to substitute the Market
Administrator's average butterfat test results for Petitioner's average butterfat test
results and require Petitioner to pay producers on the basis of the Market
Administrator's average butterfat test results. (Petition at 2, 1§ B(3), B(4).)
Petitioner seeks cancellation or rescission of the Market Administrator's
underpayment notice of August 13, 1993, (Petition at 2, § B(5)).

The Acting Administrator, Agricultural Marketing Service, United States
Departmentof Agriculture(hereinafterRespondent), filed an Answeron November
4, 1993, denying that the Market Administratorlacks authority to issue the August
13, 1993, underpayment notice to Petitioner and contending that the Market
Administrator's determination of Petitioner's underpayment of 35 producers is
"supported by substantialrecord evidence and is otherwise fully in accordance with
law." (Answer at2.)

Administrative Law Judge Paul Kane (hereinafter ALJ) presided over a hearing
conducted on June 27, 1995, and June 28, 1995, in Boston, Massachusetts Jeffrey
Earl, quality control manager for Petitioner, and Richard A. Lahar, controller for
Petitioner, appeared on behalf of Petitioner. Denise Hansberry, Esq., Office of the
General Counsel, United States Department of Agriculture, appeared on behalf of
Respondent.
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On December 28, 1995, the ALJ issued an Initial Decision and Order granting
Petitioner's Petition and relieving Petitioner of the obligation to pay an additional
$3,502.29 for milk that Petitioner received from 35 producers during February
1993. (Initial Decision and Order at 20.)

On February 23, 1996, Respondent appealed to the Judicial Officer to whom
authority to act as final deciding officer in the Department's adjudicatory
proceedings subject to 5 U.S.C. §§ 556 and 557 has been delegated. (7 C.F.R.
§2.35.)' On March 21, 1996, Petitioner filed a response to Respondent's Appeal
Petition (hereinafter Petitioner's Response), and on March 22, 1996, the case was
referred to the Judicial Officer for decision.

It is well settled that the burden of proof in a section 8¢c(15)(A) proceeding rests
with Petitioner.> Petitioner in this proceeding, instituted under section 8c(15)(A)
of the Agricultural Marketing Agreement Act of 1937, as amended, (7 U.S.C. §
608c(15)(A)),has the burden of proving that the challenged provisions of the order
or the challenged obligations imposed in connection with the order are not in

'The position of Judicial Officer was established pursuant to the Act of April 4, 1940, (7 U.S.C.
§§ 450c-4509); Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 U.S.C.
app. at 1490 (1994); and section 212(a)(1) of the Department of Agriculture Reorganization Act of
1994, (7 U.S.C. § 6912(a)(1)).

United States v. Rock Royal Co-op., Inc., 307 U.S. 533 (1939); Lewes Dairy, Inc. v. Freeman, 401

F.2d 308, 316-17 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969); Boonville Farms Coop., Inc. v.
Freeman, 358 F.2d 681, 682 (2d Cir. 1966); United States v. Mills, 315 F.2d 828, 836, 838 (4th Cir.),
cert. denied sub nom. Willow Farms Dairy, Inc. v. Freeman, 374 U.S. 832 (1963), cert. denied, 375
U.S. 819 (1963); Sterling Davis Dairy v. Freeman, 253 F. Supp. 80, 83 (D.N.J. 1965); Windham
Creamery, Inc. v. Freeman, 230 F. Supp. 632, 635-36 (D.N.J. 1964), aff'd, 350 F.2d 978 (3d Cir.
1965), cert. denied, 382 U.S. 979 (1966); Bailey Farm Dairy Co. v. Jones, 61 F. Supp 209, 217 (E.D.
Mo., 1945),aff'd, 157 F.2d 87 (8th Cir.), cert. denied, 329 U.S. 788 (1946); Wawa Dairy Farms, Inc.
v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa. 1944), aff’d, 149 F.2d 860 (3d Cir. 1945); In re Mil-Key Farm,
Inc., 54 Agric. Dec. 26, 54 (1995); In re Hershey Chocolate U.S.A., 53 Agric. Dec. 17, 32 (1994), aff'd,
No. 1:CV-94-
945 (M.D. Pa. Feb. 3, 1995); In re Andersen Dairy, Inc., 49 Agric. Dec. 1, 11 (1990); In re Belridge
Packing Corp., 48 Agric. Dec. 16, 72-73 (1989), aff'd sub nom. Farmers Alliance for Improved
Regulations(FAIR) v. Madigan, No. 89-0959-RCL, 1991 WL 178117 (D.D.C. Aug. 30, 1991); Inre
Borden, Inc., 46 Agric. Dec. 1315, 1374 (1987), aff'd, No. H-88-1863 (S.D. Tex. Feb. 13, 1990),
printed in 50 Agric. Dec. 1135 (1991); In re County Line Cheese Co., 44 Agric. Dec. 63, 81 (1985),
affd, No. 85-C-1811 (N.D. Ill. June 25, 1986), aff'd, 823 F.2d 1127 (7th Cir. 1987); In re Aldovin
Dairy, Inc., 42 Agric. Dec. 1791, 1797 (1983), aff’d, No. 84-0088 (M.D. Pa. Nov. 20, 1984); In re
Moser Farms Dairy, Inc., 41 Agric. Dec. 7, 8-9 (1982); In re Michaels Dairies, Inc., 33 Agric. Dec.
1663, 1701 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), printed in 34 Agric. Dec. 1319 (1975),
aff'd mem., 546 F.2d 1043 (D.C. Cir. 1976); In re Yasgur Farms, Inc., 33 Agric. Dec. 389, 401-02
(1974); In re Fitchett Brothers, Inc., 31 Agric. Dec. 1552, 1571 (1972); In re Clyde Lisonbee, 31 Agric.
Dec. 952, 961 (1972); In re Adam L. Liptak, 24 Agric. Dec. 1176, 1181 (1965).
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accordance with law. Based upon a careful consideration of the record, I find that
Petitioner has not met its burden of proof. I agree with Respondentthat the Market
Administratorhas authority to test milk for butterfat content and to require handlers
to use the Market Administrator'saverage butterfat test result for each producer to
calculate the amount to be paid for milk received from each producer. Further, |
agree with Respondentthat the Market Administrator'sdisallowance of Petitioners
average butterfat test results on milk Petitioner received from 35 producers during
February 1993 and issuance of the August 13, 1993, underpayment notice to
Petitioner, requiring Petitionerto pay those 35 producers on the basis of the Market
Administrator's average butterfat test result for each of those 35 producers, was
reasonable and in accordance with law.

1 not only disagree with the ALJ's conclusion in this case, but I also disagree with
much of the ALJ's discussion. Therefore, I have not adopted the ALJ's Initial
Decision and Order as the final Decision and Order.

Applicable Statutory Provisions and Regulations
7US.C.:
§ 608c. Orders regulating the handling of commodity
(1) Issuance by Secretary

The Secretary of Agriculture shall, subject to the provisions of this
section, issue, and from time to time amend, orders applicableto processors
associations of producers, and others engaged in the handling of any
agricultural commodity or product thereof specified in subsection (2) of this
section. Such persons are referred to in this chapter as "handlers." Such
orders shall regulate, in the manner hereinafter in this section provided, only
such handling of such agricultural commodity, or product thereof, as in the
current of interstate or foreign commerce, or which directly burdens,
obstructs, or affects, interstate or foreign commerce in such commodity of
product thereof . . . .

(5) Milk and its products; terms and conditions of orders
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In the case of milk and its products, orders issued pursuant to this
section shall contain one or more of the following terms and conditions and
(except as provided in subsection (7) of this section) no others:

(A) Classifying milk in accordance with the form in which or the
purpose for which it is used, and fixing, or providing a method for fixing,
minimum prices for each such use classification which all handlers shall
pay, and the time when payments shall be made, for milk purchased from
producers or associations of producers. Such prices shall be uniform as to
all handlers, subject only to adjustments for (1) volume, market, and
production differentials customarily applied by the handlers subject to such
order, (2) the grade or quality of the milk purchased, and (3) the locations
at which delivery of such milk, or any use classification thereof, is made to
such handlers. Throughoutthe 2-year period beginning on the effective date
of this sentence (and subsequent to such 2-year period unless modified by
amendment to the order involved), the minimum aggregate amount of the
adjustments, under clauses (1) and (2) of the preceding sentence, to prices
for milk of the highest use classificationunder orders that are in effect under
this section on December 23, 1985, shall be as follows:

Minimum Aggregate Dollar Amount of
Such Adjustments Per Hundredweight
of Milk Having 3.5 Percent Milkfat

Marketing Area
Subject to Order
New England..........cooevniiicninininniencnene $3.24

Effective at the beginning of such two-year period, the minimum prices for
milk of the highest use classification shall be adjusted for the locations at
which delivery of such milk is made to such handlers.

(B) Providing:

(i) for the payment to all producers and associations of
producers delivering milk to the same handler of uniform prices
for all milk delivered by them; Provided, That, except in the case
of orders covering milk products only, such provision is approved
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or favored by at least three-fourths of the producers who, during
a representative period determined by the Secretary of
Agriculture, have been engaged in the production for market of
milk covered in such order or by producers who, during such
representative period, have produced at least three-fourths of the
volume of such milk produced for market during such period; the
approval required hereunder shall be separate and apart from any
other approval or disapproval provided for by this section: or

(ii) for the payment to all producers and associations of
producersdelivering milk to all handlers of uniform prices for all
milk so delivered, irrespective of the uses made of such milk by
the individual handler to whom it is delivered;

subject, in either case, only to adjustments for (a) volume, market, and
production differentials customarily applied by the handlers subject to such
order, (b) the grade or quality of the milk delivered, (c) the locations at
which delivery of such milk is made, (d) a further adjustment to encourage
seasonal adjustments in the production of milk through equitable
apportionmentof the total value of the milk purchased by any handler, or by
all handlers, among producers on the basis of their marketings of milk
during a representative period of time, which need not be limited to one
year, (€) a provision providing for the accumulation and disbursement of a
fund to encourage seasonal adjustments in the production of milk may be
included in an order, and (f) a further adjustment, equitably to apportion the
total value of milk purchased by any handler or by all handlers among
producerson the basis of the milk components contained in their marketings
of milk.

(C) In order to accomplish the purposes set forth in paragraphs(A) and
(B) of this subsection, providing a method for making adjustments in
payments, as among handlers (including producers who are also handlers).
to the end that the total sums paid by each handler shall equal the value of
the milk purchased by him at the prices fixed in accordance with paragraph
(A) of this subsection.

(E) Providing (i) except as to producers for whom such services are
being rendered by a cooperative marketing association, qualified as
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provided in paragraph (F) of this subsection, for market information to
producers and for the verification of weights, sampling, and testing of milk
purchased from producers, and for making appropriate deductions therefor
from payments to producers, and (ii) for assurance of, and security for, the
payment by handlers for milk purchased.

(15) Petition by handler for modification of order or exemption; court
review of ruling of Secretary '

(A) Any handler subject to an order may file a written petition with the
Secretary of Agriculture, stating that any such order or any provision of any
such order or any obligation imposed in connection therewith is not in
accordance with law and praying for a modification thereof or to be
exempted therefrom. He shall thereupon be given an opportunity for a
hearing upon such petition, in accordance with regulations made by the
Secretary of Agriculture, with the approval of the President. After such
‘hearing, the Secretary shall make a ruling upon the prayer of such petition
which shall be final, if in accordance with law.

7U.S.C. § 608c(1), (5XA)-(C), (E), (15)(A).
7C.FR.

PART 1000—GENERAL PROVISIONS OF FEDERAL
MILK MARKETING ORDERS

§ 1000.1 Scope and purpose of Part 1000.

This part sets forth certain terms, definitions, and provisions which
shall be common to and part of each Federal milk marketing order except
as specifically defined otherwise, or modified, or otherwise provided, in an

individual order.

7C.F.R. § 1000.1 (1993).
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§ 1000.3 Market administrator.

(a) Designation. The agency for the administration of the order shall
be a market administrator selected by the Secretary and subject to removal
at the Secretary's discretion. The market administrator shall be entitled to
compensation determined by the Secretary.

(b) Powers. The market administratorshall have the following powers
with respect to each order under his administration:

(1) Administer the order in accordance with its terms and provisions;

(2) Make rules and regulations to effectuate the terms and provisions
of the order;

(3) Receive, investigate, and report complaints of violations to the
Secretary; and

(4) Recommend amendments to the Secretary.

-(c) Duties. The market administrator shall perform all the duties
necessary to administer the terms and provisions of each order under his
administration, including, but not limited to, the following:

(7) Prescribe reports required of each handler under the order. Verify
such reports and the payments required by the order by examining records
.. by examining such handler's milk handling facilities; and by such other
investigation as the market administrator deems necessary for the purpose
of ascertaining the correctness of any report or any obligation under the
order. Reclassify skim milk and butterfat received by any handler if such
examinationand investigation discloses that the original classification was
incorrect.

7 C.F.R. § 1000.3(a), (b), (cX7) (1993).
PART 1001—MILK IN THE NEW ENGLAND MARKETING AREA

Subpart—Order Regulating Handling

REPORTS
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§ 1001.32 Reports regarding individual producers and dairy farmers.

(c) Each handler shall submit to the market administrator, within 10
days after his request made not earlier than 20 days after the end of the
month, his producer payroll for the month, which shall show for each
producer: _

(1) The daily and total pounds of milk delivered and its average
butterfat test; and

(2) The net amount of the handler’s payments to the producer, with the
prices, deductions, and charges involved.

7 C.F.R § 1001.32(c) (1993).

PAYMENTS FOR MILK

§ 1001.73 Payments to producers.

(a) On or before the 5th day after the end of the month, each handler
shall pay each producer for milk received from him during the first 15 days
of the month at a rate that is not less than the Class III price for the
preceding month.

(b) On or before the 20th day after the end of the month, each handler
shall make final payment to each producer for the total value of milk
received from him during the month at not less than the basic blended price
per hundredweight computed under § 1001.62, adjusted by the location
adjustment applicable under §§ 1001.52 and 1001.53 and the butterfat
differential applicable under § 1001.76, minus the amount of the payment
made to the producer under paragraph (a) of this section. If the handler has
not received full payment from the market administratorunder § 1001.72(b)
by the date payments are due under this paragraph, he may reduce pro rata
his payments to producers by an amount not to exceed such underpayment.
Such payments shall be completed after receipt of the balance due from the
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market administratorby the next following date for making payments under
this paragraph.

(c) If the handler'snet payment to a producer is for an amount less than
the total amount due the producer under this section, the burden shall rest
upon the handler to prove to the market administrator that each deduction
from the total amount due is properly authorized and properly chargeable to
the producer.

(d) In making payment to producers under paragraph (b) of this section
for milk diverted from a pool plant the handler may elect to pay such
producersat the price applicable at the zone location of the plant from which
the milk was diverted, if the resulting net payment to each producer is not
less than that otherwise required under this section and the rate of payment
and the deductions shown on the statement required to be furnished under
§ 1001.75 are those used in computing the payment.

7 C.F.R. § 1001.73 (1993).

§ 1001.76 Butterfat differential.

(a) In making the payments to producersrequired under § 1001.73 and
the payments to cooperative associationsrequired under § 1001 .74(d), each
handler shall add for each one-tenth of one percent of average butterfat
content above 3.5 percent, or may deduct for each one-tenth of one percent
of average butterfat content below 3.5 percent, as a butterfat differential, an
amount per hundredweight that shall be computed by the market
administrator under paragraph (b) of this section.

(b) Round to the nearest one-tenth cent, 0.138 times the butter price
less 0.0028 times the average price per hundredweight, at test, for
manufacturing grade milk, f.o.b. plants in Minnesota and Wisconsin, as
reported by the Department for the month. The butter price means the
simple average for the month of the daily prices per pound of Grade A (92-
score) butter. The prices used shall be those of the Chicago Mercantile
Exchange as reported and published weekly by the Dairy Division,
Agricultural Marketing Service. The average shall be computed by the
Director of the Dairy Division, using the price reported each week as the
daily price for that day and for each following day until the next price is
reported.
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7 C.F.R. § 1001.76 (1993).
§ 1001.77 Adjustment of accounts.

(a) Whenever the market administrator's verification of a handler's
reports or payments discloses an error in payments to or from the market
administrator under § 1001.72, § 1001.85, or § 1001.86, the market
administrator shall promptly issue to the handler a charge bill or a credit, as
the case may be, for the amount of the error. Adjustment charge bills issued
during the period beginning with the 11th day of the prior month and ending
with the 10th day of the current month shall be payable by the handler to the
market administrator on or before the 18th day of the current month.
Adjustmentcredits issued during that period shall be payable by the market
administratorto the handler on or before the 20th day of the current month.

(b) Whenever the market administrator's verification of a handler's
payments discloses payment to a producer or a cooperative association of an
amount less than is required by §§ 1001.73 and 1001.74, the handler shall
make payment of the balance due the producer or the cooperative
association not later than the 20th day after the end of the month in which
the handler is notified of the deficiency.

7 C.F.R. § 1001.77 (1993).
ADMINISTRATIVE ASSESSMENT AND MARKETING SERVICE DEDUCTION
§ 1001.85 Assessment for order administration.

On or before the 18th day after the end of the month, each handler shall
pay to the market administrator his pro rata share of the expense of
administrationof this order. The payment shall be at the rate of 4 cents per
hundredweight, or such lesser rate as the Secretary may prescribe. The
payment shall apply to:

(a) All of a handler's receipts at pool plants during the month of fluid
milk products from all sources, except receipts from pool plants, receipts
from regulated plants or pool bulk tank units under other Federal orders if
such receipts were subject to an administrativeexpense assessmentunder the
other order, and receipts of exempt milk processed at plants other than pool
plants;
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(b) All receipts and beginning inventory of a cooperative association
in its capacity as a handler under § 1001.9(d) for the month less its
disposition to pool plants and ending inventory for the month; and

(c) The quantity distributed as route disposition in the marketing area
from a partially regulated distributing plant for which a value is determined
under § 1001.61.

7 CF.R. § 1001.85 (1993).
§ 1001.86 Deduction for marketing services.

(a) In making the payments required by § 1001.73 to producers, other
than himselfand any producer who is a member of a cooperative association
that the Secretary determines is performing the services specified in this
section, each handler shall deduct 5 cents per hundredweight, or such lesser
rate as the Secretary shall determine to be sufficient, for marketing services.
The handler shall pay the amount deducted to the market administrator on
or before the 18th day after the end of the month.

(b) The market administrator shall expend amounts received under
paragraph (a) of this section only in providing for market information to
such producers and for verification of weights, samples, and tests of milk
received from them. The market administrator may contract with a
cooperative association for the furnishing of the whole or any part of these
services.

7 C.F.R. § 1001.86 (1993).
Discussion

Petitioner, Garelick Farms, Inc., is a Massachusetts corporation whose address is
IR B Vi2ssachusetts . (Petition at 1, § B(1).)
Petitioner was incorporatedon October 23, 1973. (Petitionat 1, § B(1).) Mr. Peter
M. Bernon is the chairman and chief executive officer of Petitioner, (Petition at 1,
q B(1)); Mr. Alan J. Bernon is the president and secretary of Petitioner, (Petition
at 1, { B(1)); Mr. Richard A. Lahar is the controller of Petitioner, (Petition at 2; Tr.
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Volume B at 1); and Mr. Jeffrey Earl is the quality control manager of Petitioner,
(Tr. Volume [ at 1),

Petitioner is the largest milk dealer in New England, (Petition at 2, § B(6); Tr.
Volumel at 137), and is a handler® regulated under Federal Milk Marketing Order
No. 1, (7 C.F.R. §§ 1001.1-.86 (1993)), (Milk in the New England Marketing
Area). (Tr. Volume I at 200; Initial Decision and Order at 11, Findings of Fact No.
2.) As ahandler regulated under Federal Milk Marketing Order No. 1, Petitioner
is required to pay each producer,’ from whom Petitioner receives milk, not less
than the basic blended price per hundredweight adjusted for, inter alia, a butterfat
differential, the computation of which is based upon the average butterfat content
of milk received from the producer. (7 U.S.C. § 608¢c(5); 7 C.F.R. §§ 1001.73, .76
(1993); Tr. Volume I at 65-66, 205.)

Petitionertested samples of the milk it received from producers during February
1993 and determinedthat the average butterfat content of the milk it received from
157 of those producers was 3.693 percent. (Tr. Volume [ at 193, 195;RX 9 at 15).
The Market Administrator tested samples of milk that the Market Administrator
collected from these same 157 producers during February 1993 and determined that
the average butterfat content of the milk was 3.755 percent. (Tr. Volume [ at 193,
195; RX 9 at 15.) The Market Administrator determined, on the basis of his
average butterfat test results on milk samples from each producer, that Petitioner
had underpaid 35 of the 157 producers for milk received during February 1993, a
total of $3,502.29. (RX 22.)

Petitioner ascertains the average butterfat content of milk received from each
producer by performing tests on samples of the milk it receives from each producer
in Petitioner'slaboratory. (Petitionat 2, § B(3).) Other than the difference between

The hearing in this proceeding was conducted on June 27, 1995, and June 28, 1995. The portion
of the transcript that relates to that segment of the hearing conducted on June 27, 1995, is in a single
volume containing pages numbered 1 through 217. The portion of the transcript that relates to that
segment of the hearing conductedon June 28, 1995, is in a single volume containing pages numbered
1 through 75. Referencesin this Decisionand Order to Tr. Volume I are to the volume of the transcript
that relates to the June 27, 1995, segment of the hearing, and references in this Decision and Order to
Tr. Volume II are to the volume of the transcript that relates to the June 28, 1995, segment of the

hearing.

#The word handler is definedin 7 U.S.C. § 608c(1) and in Federal Milk Marketing Order No. 1 at
7 C.F.R. § 1001.9 (1993).

5The word producer is defined in Federal Milk Marketing Order No. 1 at 7 C.F.R. § 1001.12
(1993). .
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Petitioner's average butterfat test results and the Market Administrator's average
butterfat test results, there is no evidence in the record that the milk samples tested
by Petitionerin February 1993 were handled in a manner that resulted in Petitioner
obtaining inaccurate butterfattest results in February 1993. (Tr. Volume I at 9-10.)
However, Mr. Schaefer, a milk-sample tester employed by the Market
Administrator, (Tr. Volume I at 8, 19), who, at the time of the hearing, had been
inspecting Petitioner'stesting facilities and milk samples received by Petitioner for
18 years, testified that he was on vacation in February 1993. Furthermore,
Mr. Schaefer testified that on 19 occasions, during the period 1992 through 1994,
he found that milk samples tested by Petitioner were handled in a manner which
could cause Petitioner to obtain butterfat test results that are lower than the actual
butterfat content of the milk received by Petitioner, as follows:

CROSS-EXAMINATION BY MS. HANSBERRY:

Q. Mr. Shafer [sic], you stated that you've been with the Market
Administrator's office for 35 years; is that correct?

" [BY MR. SCHAEFER:]

A. Yes, ma'am.
Q. Okay. And your supervisor is Gordon Hawkins?
A. Yes, ma'am.
Q. So do you report directly to him?
A. Ido.

Q. Now, you stated that in February of 1993 you were on the
vacation; is that correct?

A. Yes.

Q. Okay. And what exactly -~ In starting, say, in '93 to the present
what were your exact duties in relation to Garelick?
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A.  Well, twofold. We sample milk. We travel with the tank trucks
and sample milk, and we also check the testing of their original testing of
the samples.

Q. Okay. In just taking the year 1993 what were you doing with
Garelick? Were you traveling with the milk haulers? Were you going to the
laboratory or both?

A. Well, both.
Q. Both?
A. Both.

Q. Okay. Other than February of '93, did you observe any other
problems either with the milk haulers or at the lab in '93?

A. Yes.

Q. Okay. Can you tell us -- What was that?

A. Well, with the milk haulers I've had warm and frozen samples in
the years -- well, I've got '92, '93, '94. I've got 19 unsatisfactory, which we
call Form 7s.

Q. Inthe years 92 to '94?

A. Yes.

Q. Okay. Now, you stated that a problem that you had found was a
warm or a frozen sample?

A. Oh,itcouldbe. Yes. Ihave found them, yes.
Q. How would that affect a butter fat test?
A. It would lower the test.

Q. Okay. Can it ever raise the test?
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A. No.

Q. Now, if do you find -- or at the time that you did find a warm or frozen
sample, how did you handle that?

A. Iwriteup whatl calia Form 7, and I bring -- I bring them in and
try to discuss this unsatisfactory condition with Mr. Moynihan.

Q. Who is Mr. Moynihan?

A. Well, at the time he was vice-president of milk procurement at
Garelick Farms, and he took care of that end of it.

Q. Wasthis infhe years '92, '93, '94?

A. Yes.

Q. Can you tum to the document that's been marked Respondent's
Exhibit 14.

A. Yes.

Q. Is this -- Are these the Form 7s that you have referred to in your
testimony?

A. Yes.

Q. Now, I know that you do not fill out all of these reports, but of the
ones you have filled out how many, if you know, resulted in a finding of
unsatisfactory between 1992 and '94?

A. Nineteen that I filled out.

Tr. Volume [ at 19-23.

Mr. David Paul Herrington, a milk-sample tester employed by the Market
Administrator, (Tr. Volume I at 35-36), also testified that he occasiopally found
milk samples sent to Petitioner that were handled in a manner which could cause
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Petitioner to obtain butterfat test results that are lower than the actual butterfat
content of the milk received by Petitioner. (Tr. Volume 1 at 46-47; RX 14.)
However, during February 1993, Mr. Herrington only observed one milk sample
sent to Petitioner that was not properly handled. This sample was not clearly
identified and Mr. Herrington testified that the lack of clear identification of the
milk sample could have resulted in Petitioner attributing butterfat test results from
this sample to the wrong producer. (Tr. Volume I at 42-43; RX 13 at 1.)

Petitioner uses a Milko-Tester to test milk samples for butterfat content. (Tr.
Volume I at 12, 61, 156.) Mr. Gordon C. Hawkins, the laboratory director
employed by the Market Administrator, (Tr. Volume I at 64-65), testified that
while the Milko-Tester is not the most precise instrument available to test milk
samples for butterfat content, it is approved for determining the butterfat content
of milk and can be accurate, as follows:

[BY MS. HANSBERRY]

Q. And whatkind of testing equipment is used by your lab in White
River Junction?

[BY MR. HAWKINS:]

A. We have a Multi Spec. Mark 2 infrared, multiple component
analyzer. :

Q. Now, is this instrument considered to be the most modern and
up-to-date equipment?

A. Well, it's the currenttechnology, the method that most milk testing
is done by today.

Q. Okay. Now, we know from the petitioner's case that they use a
different instrument, the Milko-Tester. Are you familiar with that
instrument?

A. Yes,Iam.

Q. Inyour opinion is that a less precise instrumentthan the infrared?
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A. Well, the Milko-Testeris an approved method, and it certainly has
the capability of meeting the requirements for accuracy at any one point in
time. The Milko-Tester doesn't have quite as good a precision as the
infrared, and the Milko-Tester, in my experience, has more tendency to drift
off from its calibration than the infrared.

When we first put in an infrared instrument, we were impressed
with its, number one, its precision, and number two, its ability to, once you
got it calibratedto a set of samples, got it locked in, it just tends to hold that
calibration very well.

Q. Okay. What does it mean to drift off of a calibration?

A. Well, it means it doesn't hold its accuracy. It can change. It can
drift either high or low.

Q. So it can be accurate for some tests and then kind of drift and
become --

A. Overaperiod of time. It can change, in other words.

Tr. Volume I at 156-57.

Other than the difference between Petitioner's average butterfat test results and
the Market Administrator'saverage butterfattest results, there is no evidence in the
record that Petitioner operated its Milko-Tester in February 1993 in a manner that
resulted in Petitioner obtaining inaccurate butterfat test results in February 1993.
(Tr. Volume I at 9-10, 36-37, 41-42.) However, Mr. Schaefer testified that one of
his duties is to ensure that Petitioner operates its Milko-Tester in accordance with
state regulations and that he observed several instances, during the period 1992
through 1994, in which Petitioner's Milko-Tester was "out of tolerance.” (Tr.
Volume I at 25-28; RX 15 at 2-3, 5-12.) Similarly, Mr. Herrington testified that,
in April 1993 and June 1994, he observed Petitioner operating its Milko-Tester
improperly. (Tr. Volume I 48-53; RX 15 at 1,4.) The record reveals that, when
Petitioner was informed of the improper operation of its Milko-Tester, Petitioner
corrected the operational deficiencies before performing any additional butterfat
tests on milk samples. (Tr. Volume I at 27-28.)

Petitioner uses the average butterfat test results obtained from its Milko-Tester to
calculate the butterfat differential for each producer. Petitioner then uses the
butterfat differential for each producer to determine the amount to be paid to each
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producer. (7 C.F.R. §§ 1001.73, .76 (1993).) Each month, Petitioner is required
to report its average butterfat test results for each producer to the Market
Administrator. (7 C.F.R. § 1001.32(c) (1993).)

The Market Administrator administers Federal Milk Marketing Order No. 1.
(7C.FR. § 1000.3(b), (c) (1993); Tr. Volume I at 199.) Federal Milk Marketing
Order No. 1 requires each handler making payments for milk received from
producers, other than the handler itself and any producer who is a member of a
cooperative association® that the Secretary determines is performing the services
specifiedin 7 C.F.R. § 1001.86 (1993), to deduct a portion of the sum owed each
producer and pay it to the Market Administrator to be used by the Market
Administrator for marketing services. (7 C.F.R. § 1001.86(a) (1993); Tr. Volume
Lat 155.) One of the marketing services performed by the Market Administrator,
in accordance with Federal Milk Marketing Order No. 1, is a butterfat verification
program under which the Market Administrator tests fresh milk samples for
butterfat content and compares his butterfat test results to the butterfat test results
reported by handlers, in order to determine the accuracy of each handler's butterfat
test results. (7 C.F.R. § 1001.86(b) (1993).)

Market Administrator employees collect milk samples for butterfat verification
testing from producers who are not members of a cooperative association. (Tr.
Volume I at 180-81.) Mr. Hawkins testified about the frequency and method of
collection of producer milk samples for testing by the Market Administrator, as
follows:

[BY MS. HANSBERRY']

Q. Do you know how often a nonmember producer who supplies a
handler will have its fresh milk samples tested about?

[BY MR. HAWKINS:]

A. Our goal is to verify the test for each nonmember about once
every third month or four times a year.

Q. How do you decide which nonmember's milk will be tested in a
given month?

“The term cooperative association is defined in Federal Milk Marketing Order No. 1 at 7 C.F.R.
§ 1001.20 (1993). (See also Tr. Volume I at 81.)
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A. Well, it's done on a rotational basis. I think it was mentioned
earlier, in each geographical area the nonmembers are divided up into two
or three groups. There are usually three groups, and they're simply done on
arotational basis. So the technician gets around to all of the nonmembers
about every third month.

Q. How do you obtain the fresh milk samples from the nonmember
producers?

A. Well, there'sabout three different ways we can get them. The first
way is for our technician to personally travel to the farm and take his own
sample out of the farm's milk tank. We get roughly one-third of our samples
that way,

Secondly, they sometimes make arrangements with the bulk milk
hauler and driver to have the hauler or driver take extra samples for us, and
our technician picks these up wherever he can that's convenient, the last
farm on the route or a garage or a reload station and collect them at that
point. )

Thirdly, many of our samples -- With many handlers our
technicians are able to make arrangements with the handler ahead of time,
and on selected days to go to the handler's plant and use samples out of the
handler's regular supply that is coming in everyday.

Q. Do your technicians follow the same rules and regulations as
handlers when you obtain these fresh milk samples?

A. Yes, they do.
Q. What rules are you following? Is it state regulations for --

A. The state regulations, and the law in all states are identical as far
as sampling requirements.

Q. So whateverstate you would be in or the technicians are in, they
would follow those state reg.'s?

A. That's correct.
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Q. What exactly is the procedure for obtaining these samples from
the producers?

A. Well, per the state regulations we have to test at least three
samples during the month from each producer assuming every other day
pick up of the milk. If the milk is picked up everyday, then we have to test
six samples during the month. These are stratified random samples that are
divided into three ten-day periods, and the sample has to be taken within
each shown period of the month.

Q. Who does the testing?

A. Our laboratory at White River Junction, Vermont.
And who obtains the samples? It would be the --
Who obtains the samples?

Yes.

> o > L

Our field technicians.

Q. And you said all the testing is done in the laboratory in White
River Junction?

A. That's correct.

Q. And how long do you keep the fresh milk samples in your lab
before you test them?

A. Per the state regulationsall samples have to be tested within three
days, 72 hours after taken.

Tr. Volume 1 at 180-83.

After Market Administrator employees collect fresh milk samples, the samples
are tested in the Market Administrator’slaboratory located in White River Junction,
Vermont, by licensed technicians employed by the Market Administrator, (Tr.
Volume I at 58, 155-56, 178-81), on a Multispec Mark II infrared multiple
componentanalyzer, which is operated in compliance with State of Vermont laws,
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rules, and regulations concerning weighing, sampling, and testing milk and cream,
(RX 4); Official Methods of Analysis for Operating Infrared Testing Instruments,
published by the Association of Official Analytical Chemists, (RX 2); and
Guidelines for Controlling the Accuracy of Electronic Testing Instruments for Milk
Components, published by the Northeast Dairy Practices Council, (RX 3). (Tr.
Volume I at 157-60.)

Mr. Hawkins testified that the accuracy of the Market Administrator's Multispec
Mark II infrared multiple component analyzer is maintained by using control
samples which are prepared in the Market Administrator's laboratory. These

-control samples are prepared on a weekly basis and are chemically tested in
triplicate using the ether extraction method, conducted in accordance with the Milk
Market Administrators' Laboratory Manual, (RX 1), which is approved by the
Association of Official Analytical Chemists, to measure the exact butterfat content
in a sample. (Tr. Volume I at 160-62.) The samples are tested on the Market
Administrator'sMultispec Mark II infrared multiple component analyzer which is
then calibrated to the samples so the instrument readings are identical to the
chemical tests. (Tr. Volume I at 163.) Mr. Hawkins testified that the calibration
of the infrared component analyzer is maintained by using these control samples
"daily, hourly and even more often to monitor the accuracy of the instrumeént." (Tr.
Volume I at 163.)

Mr. Hawkins further testified that during February 1993, 59 control samples were
tested on the Market Administrator's equipment and that a comparison of the
Market Administrator'stest results to the chemical reference test results reveals that
the Market Administrator's butterfat test results were extremely accurate, as
follows:

[BY MS. HANSBERRY:]

Q. Okay. Can you turn now to Exhibit No. 12 [RX 12]. Thave one
question before that. When do you test these control samples?

[BY MR. HAWKINS:]

A. They're tested on the instrument. As soon as the sample is
prepared and ready we do the fine tuning, which has been referred to
previously, and then they're tested continuously for the next week as
necessary for maintaining and checking the accuracy of the instrument.
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Q. Now, can you turn to Exhibit No. 12, Respondént's Exhibit No.
12.

A. (Witness complying). Okay.
Q. Can you identify that document?

A. This is a summary of control samples which were tested in our
laboratory during the month of February 1993. These were control samples
that were tested along with the producer samples everyday. This is an extra
quality assurance program which we use. This goes above and beyond the
state regulations to give us added assurance of the accuracy of our
instrument.

I'd just like to point out the accuracy checks required by the state
regulations, that is, one per hour, are fine and good, but they don't tell the
whole story necessarily. You see, with the state regulations to perform an
accuracy check on the instrument first you stop testing, you flush the
machine, that is, you use either the diluent or distilled water to clean the
machine, flush it, then you check the zero setting, you adjust the zero setting
if necessary to make sure it's where it's supposed to be, Then you test the
control sample in triplicate to -- and you use the last two readings of the
three to -- as the official test to compare with the reference test.

Needless to say, they usually come out good. It's possible if an
instrument isn't operating properly, it can drift away from its calibration
during the one-hour testing period and be somewhat off either high or low,
and once you've flushed, cleaned and reset to zero, then it would be back in
tolerance again and the control would come out okay. These additional
controls that we run with the producer samples, they're mixed right in with
the producer samples. There's no stopping, no zeroing, no flushing or
anything. It's just producer sample, control, another producer sample.
They'reright in line. It tells you exactly what the instrument is doing at that
moment in time.

In addition, another thing I like about these with our instrument
at White River, when these are tested along with -- mixed in with the
producer samples, the results are recorded automatically. It's a single test
just like the producer samples are a single test. It's automatically recorded
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by the equipment. It's in the data, and the data, for example, when it comes
down to Boston, I can check these results on these controls and get an
excellent picture of what the -- how the instrument is performing.

“The first three pages -- the first two pages of this document show
all the individual controls that were run with the producer samples for the
month of February. It shows the average for the 59 samples for the month,
and the last four pages are simply pages that show what the reference tests
were for those samples during the month.

Q. For the control samples?
A. For the control samples, yes.

Q. You stated this is a quality assurance program that is implemented
by your lab, but is not required by state law?

A. That's correct.
Can you just look at Page 2 of that document.
Yes.

Now, this is for the month of February of 1993?

> o R

Right.

Q. You ran -- Looking at the very last line on Page 2 you ran 59
controls; is that correct?

A. Yes.
Q. Can you explain what those other figures show?

A. It shows the average for those 59 controls, the instrument average
was 4.232 percent. The referencetest average was 4.232 percent, so for the
month as a whole there was absolutely no difference between our instrument
readings and the chemical reference test on these control samples.
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Q. Soaccording to this document your instrument was performing --
well, the average test run by your instrument exactly matched the control
sample?

A. That's correct.

Q. Do you know whether Garelick does any -- has any type of
program like this, any quality assurance programs?

A. To my knowledge they do not.

Q. And was this document prepared in '93, was it prepared in the
regular course of business by your office?

A. Yes, it was.

Tr. Volume I at 163-67.

Mr. Hawkins testified that the Market Administrator's laboratory also performs
instrument checks during the operation of the irfrared multiple component
analyzer, as required by state law. During February 1993, 43 instrument checks
were performed and the average difference between the chemical reference and the
Multispec Mark II infrared multiple component analyzer reading was .004 percent,
which reveals that the Multispec Mark II infrared multiple component analyzer was
operating in accordance with state law. (Tr. Volumel at 168-69; RX 11.) Further,
Mr. Hawkins testified that state law requires repeatability checks, (10 tests of the
same milk sample to determine if the testing equipment identifies approximately
the same butterfat content in the sample in each of the 10 tests), and that the results
of the repeatability checks performed during February 1993 demonstrate that the
Market Administrator's Multispec Mark II infrared multiple component analyzer
"was performing accurately." (Tr. Volume I at 171-72; RX 20.)

Further still, Mr. Hawkins testified that the Market Administrator's laboratory
participatesin a bi-monthly national sample testing exchange program endorsed by
the Association of Official Analytical Chemists and that the results of the exchange
program indicate that the testing performed at the Market Administrator's
laboratory is accurate. (Tr. Volume I at 172-78; RX 24, 26.)

Once the Market Administrator concludes the butterfat testing on producer
samples for the month, the Market Administrator compares the handler's average
butterfat test result for producers from whom the handler received milk during that
month to the Market Administrator's average butterfat test result for the same
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producers. (Tr. Volume I at 183-85.) The Market Administrator uses two
objective criteria, the t-test and the Bartlett formula tolerances, when comparing the
Market Administrator'saverage butterfattest result to a handler's average butterfat
test result, to determine if any difference between the Market Administrator's
average and the handler's average is significant. (Tr. Volume I at 186.) Mr.
Hawkins described the t-test and the Bartlett formula tolerances, as follows:

[BY MS. HANSBERRY:]
Q. Whatis the T Test?
[BY MR. HAWKINS:]

A. TheT Test is a common statistical procedure for comparing two
sets of sample data to determine if they both represent the same population.
It mathematicallysakes into consideration the difference between the mean
for the two sets of samples and also the deviation of the differences in the
two sets of samples, and it determines whether the difference -- whether
there is a significant difference or whether the difference that occurred is
merely due to chance. We use the T Test at the 99.95 percent confidence
level.

Q. What does that mean?
A. It means that a decision made by the T Test is -- would be correct
99,95 percent of the time or, in other words, five chances out of 10,000 that

the T Test would give a wrong decision.

Q. So is the T Test a widely accepted method of testing the
significance of the difference between two test averages?

A. It's a commonly accepted procedure, yes.

Q. Can you turn now to Exhibit No. 8 [RX 8] and identify that
document.

A. This is an explanationof the T Test and a handwritten example of
how the calculation was performed.
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Q. Okay. Can you turn to Page 3 of the document.
A. Okay.

Q. Can you explain -- Looking at the far left side of this document,
what does that column represent?

A. The far left column is the degrees of freedom in the calculation,
which is one less than the number of comparisons.

Q I meant‘at the far left where they have the numbers.

A. Yes. Thatis the degrees of freedom which equates to the number
of producers in the comparison, less one.

Q. Okay. So if you have, according to this document or Page 3 of
Exhibit 8, [RX 8 at 3] if you have between 100 and 200 producers --

A. Right.

Q. --who are being sampled, whose milk is being sampled, can you
say what those figures would mean? I mean, what would be a statistically
significant figure under the T Test?

A. Weusethe, as I mentioned, the 99.95 percent confidence level, so
we use the column on the far right, and for a group of producers between
100 and 200 the T value would be 3.39.

Q. Okay. So ifthe test results indicate that the T Test exceeds 3.390,
would it be statistically significant?

A. That'scorrect. If the calculated T exceeds the value in the table,
that means it's statistically significant.

Q. Okay. Where did you get this document, Exhibit No. 8 [RX 8]?
A. This is a copy from a statistical manual.

Q. Is it the statistical method -- is this it?
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A. Thatis it, yes.
Q. What is the Bartlett Formula?

A. The Bartlett Formula tolerances were developed for the dairy
division by a market service committee of market administratorsquite a few
years ago. A Mr. Bartlett was a statistician with the Agricultural Market
Service of U.S.D.A. The tolerances were developed from actual producer
test data that was collected in a nine-market study by a Dr. Herman, who
was an agricultural economist with the U.S.D.A. The test data were used to
develop the expected -- the statistically expected difference between two
series of tests of the same farms, and these expected differences are then
expressed at the three standard error level which is 99.7 percent probability.

Q. What does that mean?

A. Again, that means that the decision would be correct 99.7 percent
of the time or there would be only three chancés out of a thousand that the
formula would give the wrong decision.

Q. So when something is outside the Bartlett Tolerance, there'sa 99.7
percent chance that it's correct?

A. Correct. Yes.

Q. And can you turn to Exhibit No. 6 [RX 6] and identify that
document.

A. Okay. Exhibit 6, [RX 6] the first three pages are the tolerances
which we follow. Since in New England we always test three fresh milk
samples from each producer based on state regulations, and all the handlers
are also testing three fresh milk samples per month, these tolerances become
a constant, so we made up this table to show for a given number of
producers what the maximum difference would be. This simplifies our work
in checking the tolerance.

Q. So can you say what the last -- Pages 4  through 9 of the
document are?
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A. Okay. Pages4, 5, 6 and 7 are copies of correspondence between
our Boston office and the dairy division in Washington that were written
when these tolerances were being accepted by our office. The last two
pages are a table and a graph from the original Market Service Committee
Report which are some of the steps that are used in arriving at the tolerances.

Q. Okay. So the last two pages, Pages 8 and 9, are they -- is this
documentation summarized in these charts on Pages 1 through 3 of the
exhibit?

A. Yeah, that's correct. Following the steps in the formula using
those last two pages you would arrive at the tables that are Pages 1 through
3.

Q. Soif you look at Page 2 of Respondent's Exhibit 6, [RX 6]--

A. Okay.

Q. -- if you look down, I guess, in the fourth column over where it
says "number of producers.”

A. Yes.

Q. Ifyouhavea 157 producers whose samples are tested, what does
it show? What is the Bartlett Tolerance?

A. It shows the maximum sampling would be .038 percent. That is
the Bartlett Tolerance.

Tr. Volume I at 186-90.
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The Market Administratoronly finds a handler's butterfat tests unverifiable if the
difference between the Market Administrator'saverage butterfat test result and the
handler's average butterfat test result is statistically significant on the t-test and

exceeds the Bartlett formula tolerances. (Tr. Volume I at 185-86, 191.)

The Market Administrator rarely finds a significant difference between his
average butterfat test result and a handler's average butterfat test result. (Tr.
Volumel at 104, Volume II at 12; RX 18.) During the period from 1990 through
1994, the Market Administratorconducted 204 butterfat test comparisons, and the
Market Administrator only found three instances, (two of which involve
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Petitioner), in which a handler had underpaid producers based upon the handler's
butterfat test results, (Tr. Volume II at 12-14).

If the Market Administrator's butterfat verification program discloses that a
handler has paid a producer less than required under 7 C.F.R. § 1001.73 (1993), the
Market Administrator may notify the handler and require the handler to pay the
deficiency to the producer. (Tr. Volume I at 205-06; 7 C.F.R. § 1001.77(b)
(1993).) The Market Administrator, as a matter of policy, only includes in the
underpaymentnotices referencesto those producers that the Market Administrator
determines have been underpaid by more than $50. (Tr. Volume IT at 11-12.)

In February 1993, the Market Administrator conducted a routine sampling of
milk from approximately 160 producers who were not members of a cooperative
association who delivered milk to Petitioner. (Tr. Volume I at 192.) The Market
Administratorconducted tests on milk samples from 157 of these producers. (Tr.
Volume I at 192-93.) At the end of February 1993, the Market Administrator
compared the Market Administrator's average butterfat test result from milk
samples from these 157 producers to Petitioner's average butterfat test result from
milk samples from the same 157 producers. (Tr. Volume I at 192.) The maximum
allowable difference, under the Bartlett formula tolerances, between the Market
Administrator's and Petitioner's average butterfat test results for February 1993,
based on the number of samples the Market Administrator and Petitioner tested (3
fresh milk samples from each producer) and the number of producers whose milk
samples were tested (157), is .038 percent. (Tr. Volume I at 189-91; RX 6 at 2.)
The Market Administrator's average butterfat test result is 3.755 percent, and
Petitioner'saverage butterfat test result is 3.693 percent. (Tr. Volume I at 193; RX
9 at 1.) The difference between the Market Administrator's average butterfat test
result and Petitioner's average butterfat test result is .062 percent and exceeds the
Bartlett formula tolerance. (Tr. Volume I at 192-93.)

Moreover, under the t-test, if the calculatedt exceeds the value on the Cumulative
t Distribution Table, (RX 8 at 3), there is a statistically significant difference
between two test averages. Based on the average butterfat test results obtained by
the Market Administrator and Petitioner on milk samples from 157 producers
during February 1993 and the t-test at the 99.95 percent confidence level, the t
value should not have exceeded 3.39. (Tr. Volume I at 188; RX 8 at 3.) Mr.
Hawkins testified that, when using the t-test to determine the statistical significance
of the difference between Petitioner's average butterfat test result and the Market
Administrator'saverage butterfat test result, the 7 value is 9.451, nearly three times
the value allowed under the t-test, as follows:

[BY MS. HANSBERRY]
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Q. Can you turn to Exhibit No. 10 [RX 10].
[BY MR. HAWKINS:]

A. Okay.

Q. Can you just explain what that document is.

"A. This is the statistical analysis that our computer does on our test
comparisonseach month. This is for February 1993. It shows some of the
calculations conducted in the T Test. The first line is for Garelick Farms,
and it shows, as I mentioned, some of the data, some of the figures in the
calculation, and over on the right it shows the T results are 9.451, and the
table -- the table t value at 99.95 percent confidence level which was a 3.39,
So it shows that the T results was actually nearly three times the table value
indicating the test difference was highly significant.

Q. Okay.

A. Thisalso showsthe two other handlers that we sampled and tested

in February of '93. The second line, that handler had no tests of his own or

" had an inadequate number of tests, and, therefore, there was no comparison,
and he ended up using our laboratory's tests for payment to his producers.

The third line is another handler which was sampled and tested by
our laboratory in February of '93. It shows that with that handler we tested
103 producers, and that the difference was -- the average difference was
.012 percent plus, so that handler's average test was higher than our
laboratory'saverage by .012, and it shows that the T results for that handler
are 2.12 which was below the table value of 3.39.

Q. So that was not statistically significant?
A. That was not significant.

Q. So in the month of February of '93 the only handler that you tested
who was statistically significant under the T Test was Garelick?

67



68 AGRICULTURAL MARKETING AGREEMENT ACT

A. That's correct.

Tr. Volume I at 196-98.

Based upon the comparison between the Market Administrator's February 1993
average butterfat test results and Petitioner's February 1993 average butterfat test
results, the Market Administrator issued an underpayment notice to Petitioner,
dated August 13, 1993, requiring Petitioner to pay a total of $3,502.29 to 35
producers that the Market Administrator determined had been underpaid by
Petitioner, (RX 22). Mr. Erik Rasmussen, the Market Administrator, (Tr. Volume
I at 198), testified that the failure of Petitioner to pay producers, as provided in the
underpaymentnotice dated August 13, 1993, would result in a violationof 7 U.S.C.
§ 608c(5)(A)which requires handlers to pay minimum and uniform prices for each
use classification of milk. (Tr. Volume I at 206.)

Federal Milk Marketing Order No. 1 does not specificallyrequire or authorize the
Market Administratorto test milk samples from producers on a Multispec Mark 11
infrared multiple component analyzer and use the t-test and the Bartlett formula
tolerances, when comparing the Market Administrator'saverage butterfat test result
to a handler's average butterfat test result. (7 C.F.R. §§ 1001.1-.86 (1993).)
Nonetheless, Federal Milk Marketing Order No. 1 provides that "[o]n or before the
20th day after the end of the month, each handler shall make final payment to each
producer for the total value of milk received from him during the month at not less
than the basic blended price per hundredweight . . . adjusted by the location
adjustment. . . and the butterfat differential. . .." (7C.F.R. § 1001.73(b) (1993).)
“The market administrator shall expend amounts received [in accordance with 7
C.F.R.§1001.86(a)]. . . only . . . for verification of weights, samples, and tests of
milk...." (7 C.F.R. § 1001.86(b)(1993).) "Whenever the market administrator's
verification of a handler's payments discloses payment to a producer . . . of an
amount less than is required by [7 C.F.R.] § 1001.73 . . ., the handler shall make
payment of the balance due the producer . . . not later than the 20th day after the
end of the month in which the handler is notified of the deficiency." (7 C.F.R. §
1001.77(b) (1993).) Moreover, the Judicial Officer has previously held that a
market administrator may test milk samples for butterfat content and direct
handlers to pay producers on the basis of the market administrator's butterfat test
results. In re Adam L. Liptak, supra; In re Banner Dairies, 15 Agric. Dec. 355
(1956); In re Pet Milk Co., 10 Agric. Dec. 322 (1951).

I find that the Agricultural Marketing Agreement Act of 1937, as amended
(hereinafter Agricultural Marketing Agreement Act), and Federal Milk Marketing
Order No. 1 clearly authorize the Market Administrator to perform the butterfat
tests that he performed on milk samples from milk which Petitioner received from
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producers in February 1993. Moreover, Federal Milk Marketing Order No. 1
clearly authorizes the Market Administrator to issue the August 13, 1993,
underpayment notice to Petitioner, requiring Petitioner to pay producers on the
basis of the Market Administrator's average butterfat test results. Further, based
upon the record, I find that the Market Administrator's issuance of the August 13,
1993, underpayment notice to Petitioner was reasonable.

Findings of Fact

1. Petitioner, Garelick Farms, Inc., is a Massachusetts corporation whose

address is WMmchusem - Petitioner
was incorporated on October 23, .

2. Mr. Peter M. Bemnon is the chairman and chief executive officer of
Petitioner; Mr. Alan J. Bernon is the president and secretary of Petitioner;
Mr. Richard A. Lahar is the controller of Petitioner; and Mr. Jeffrey Earl is the
quality control manager of Petitioner.

3. Atall times material to this proceeding, Petitioner was a handler regulated
under Federal Milk Marketing Order No. 1, (7 C.F.R. §§ 1001.1-.86) (1993)),
(Milk in the New England Marketing Area).

4.  Atall times material to this proceeding, Petitioner was required by Federal
Milk Marketing Order No. 1, (7 C.F.R. § 1001.73 (1993)), to pay each producer,
from whom Petitioner received milk, not less than the basic blended price per
hundredweightadjusted for, inter alia, a butterfat differential, the computation of
which was based upon the average butterfat content of milk received from the
producer.

5. During February 1993, Petitioner ascertained the average butterfat content
of milk received from each producer by performing tests in Petitioner's laboratory
on samples of the milk received from each producer. Petitioner performed these
tests on a Milko-Tester.

6. Petitioner used its average butterfat test results from samples of milk
received from each producer to calculate the butterfat differential applicable to
each producer. Petitioner used the butterfat differential applicable to each producer
to determine the amount to be paid to each producer from whom Petitioner
received milk during February 1993.

7. Petitionerreported its February 1993 average butterfat test results applicable
to each producer to the Market Administrator.

8. At all times material to this proceeding, the Market Administrator
administered Federal Milk Marketing Order No. 1.
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9.  Atalltimes material to this proceeding, Federal Milk Marketing Order No.
1 required each handler making payments for milk received from producers, other
than the handler itself and any producer who was a member of a cooperative
association that the Secretary determined was performing services specified under
7C.F.R. §1001.86 (1993), to deduct a portion of the sum owed each producer and
pay it to the Market Administrator to be used by the Market Administrator for
marketing services.

10. At all times material to this proceeding, one of the marketing services
performed by the Market Administratorwas a butterfat verification program under
which the Market Administratortested fresh milk samples for butterfat content and
compared the results of the butterfat tests to the results reported by handlers, in
order to determine the accuracy of each handler's butterfat test results.

11, Market Administrator employees collected fresh milk samples from 160
producers from whom Petitionerreceived milk during February 1993 for butterfat
testing and handled the samples in a manner so that the butterfat content in the
samples could be accuratelytested. Licensed technicians employed by the Market
Administrator tested milk samples from 157 of these producers in the Market
Administrator's laboratory located in White River Junction, Vermont, on a
Multispec Mark I infrared multiple component analyzer, which was operated in
compliance with State of Vermont laws, rules, and regulations concerning
weighing, sampling, and testing milk and cream; Official Methods of Analysis for
Operating Infrared Testing Instruments, published by the Association of Official
Analytical Chemists; and Guidelines for Controlling the Accuracy of Electronic
Testing Instruments for Milk Components, published by the Northeast Dairy
Practices Council.

12. At all times material to this proceeding, the accuracy of the Market
Administrator's Multispec Mark II infrared multiple component analyzer was
maintained by using control samples which were prepared in the Market
Administrator'slaboratory. These control samples were prepared on a weekly basis
and were chemically tested in triplicate using the ether extraction method,
conducted in accordance with the Milk Market Administrators' Laboratory Manual,
which is approved by the Association of Official Analytical Chemists to measure
the exact butterfat content in a sample. Control samples were tested on the Market
Administrator'sMultispec Mark II infrared multiple componentanalyzer which was
then calibrated to the control samples so the Multispec Mark II infrared multiple
component analyzer instrurnent readings were identical to the chemical tests.

13. During February 1993, 59 control samples were tested on the Market
Administrator's Multispec Mark II infrared multiple component analyzer with
producer milk samples. A comparison of the Market Administrator’s control



GARELICK FARMS, INC. va|
56 Agric. Dec. 37

sample test results to the chemical control sample test results reveals an average of
a 0 percent difference between the chemical reference test results and test results
on the infrared multiple component analyzer. The comparison demonstrates that
the butterfat test results on producer samples obtained from the Market
Administrator'sinfrared multiple component analyzer during February 1993 were
extremely accurate.

14. During February 1993, the Market Administrator'slaboratory performed 43
instrument checks, as required by state law. The results of the 43 instrument
performance checks demonstrate that the Multispec Mark 11 infrared multiple
component analyzer was operated in accordance with state law during February
1993.

15. During February 1993, the Market Administrator performed repeatability
checks, as required by state law, (10 tests on the same milk sample to determine if
the testing equipment identifies approximately the same butterfat content in the
sample in each of the 10 tests). The results of the repeatability checks demonstrate
that the Market Administrator's Multispec Mark II infrared multiple component
analyzer was performing accurately during February 1993.

16. In January and March 1993, the Market Administrator's labora}ory
participated in a national sample testing exchange program endorsed by the
Association of Official Analytical Chemists, and the results of the exchange
program indicate that the testing performed at the Market Administrator's
laboratory was accurate.

17. Atall times material to this proceeding, the Market Administrator used two
objectivecriteria, the t-test and the Bartlett formula tolerances, when comparing the
Market Administrator'saverage butterfattest result to a handler's average butterfat
test result to determine if any difference between the Market Administrator's
average butterfat test result and the handler's average butterfat test result was
significant. The Market Administratoronly found a handler’s average butterfattest
result unverifiable if the difference between the Market Administrator's average
butterfat test result and the handler's average butterfat test result was statistically
significanton the t-test and exceeded the Bartlett formula tolerances. The t-test is
a widely-recognized, commonly-accepted, and accurate method of statistically
measuring the significance of the difference between two test averages. The
Bartlett formula tolerances accurately measure the significance of the difference
between two series of tests.

18. Duringperiod from 1990 through 1994, the Market Administratorconducted
204 butterfat test comparisons, and the Market Administrator only found three
instances, (two of which involve Petitioner), in which a handler had underpaid
producers based upon the handler's butterfat test results.
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19. If the Market Administrator's butterfat verification program discloses that
a handler has paid a producer less than required under 7 C.F.R. § 1001.73 (1993),
the Market Administratormay notify the handler of the underpayment and require
the handier to pay the deficiency to the producer. At all times material to this
proceeding, the Market Administrator, as a matter of policy, only included in
underpaymentnotices references to those producers that the handler had underpaid
by more than $50.

20. In February 1993, the Market Administrator conducted a routine sampling
of milk from approximately 160 producers who were not members of a cooperative
association who delivered milk to Petitioner. The Market Administrator conducted
tests on milk samples from 157 of these producers. At the end of February 1993,
the Market Administrator compared the Market Administrator's average butterfat
test result from milk samples from these 157 producers to Petitioner's average
butterfat test result from milk samples from the same 157 producers.

21. The maximum allowable difference, under the Bartlett formula tolerances,
between the Market Administrator's and Petitioner's average butterfat test results
for February 1993, based on the number of samples the Market Administrator and
Petitioner tested (3 fresh milk samples from each producer) and the number of
producers whose milk samples were tested (157), is .038 percent. The Market
Administrator's average butterfat test result is 3.755 percent and Petitioner's
average butterfat test result is 3.693 percent. The difference between the Market
Administrator's average butterfat test result and Petitioner's average butterfat test
result is .062 percent and exceeds the Bartlett formula tolerance.

22. Under the t-test, if the calculated t exceeds the value on the Cumulative t
Distribution Table, there is a statistically significant difference between two test
averages. Based on the average butterfat test results obtained by the Market
Administratorand Petitioner on milk samples from 157 producers during February
1993 and the t-test at the 99.95 percent confidence level, the ¢ value should not
have exceeded 3.39. When using the t-test to determine the statistical significance
of the difference between Petitioner's average butterfat test result and the Market
Administrator'saverage butterfat test result, the ¢ value is 9.451, nearly three times
the value allowed under the t-test, indicating that the difference between the Market
Administrator's test result and Petitioner's test result is statistically significant.

23. Based upon the comparison between the Market Administrator's February
1993 average butterfat test results applicable to 157 producers from whom
Petitioner received milk in February 1993 and Petitioner's February 1993 average
butterfat test results applicable to the same 157 producers, the Market
Administratorissued an underpaymentnotice to Petitioner dated August 13, 1993,
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requiring Petitioner to pay a total of $3,502.29 to 35 prodﬁcers that the Market
Administrator determined had been underpaid by Petitioner.

Conclusions of Law

1. The Market Administrator's performance of butterfat tests on samples of
milk from producers who delivered milk to Petitioner in February 1993 is in
accordance with law and reasonable.

2. The Market Administrator's determination that Petitioner's February 1993
average butterfat test results are not verifiable and disallowance of Petitioner’s
February 1993 average butterfat test results on milk Petitioner received from 35
producers are in accordance with law and reasonable.

3. The Market Administrator's issuance of the underpayment notice dated
August 13, 1993, to Petitionerrequiring Petitionerto pay 35 producers on the basis
of the Market Administrator's average butterfat test results for each of these 35
producers is in accordance with law and reasonable.

Issues Raised By Respondent on Appeal

Respondent raises six issues in Respondent's Appeal Petition.

First, Respondent contends that the ALJ erroneously held that the Market
Administratorcould not use the Bartlett formula tolerances without first publishing
the Bartlett formula tolerances in accordance with the notice-and-comment
rulemaking requirements in 5 U.S.C. § 553, as follows:

First, while [the ALJ] recognized and acknowledged the Market
Administrator's authority under the [Agricultural Marketing Agreement
Act] and [Federal Milk Marketing] Order [No.] 1 to verify weights and
insure the accuracy of butterfat payments made by handlersto . . . producers
[who are not members of a cooperative association},he held that the Market
Administrator's issuance of an underpayment notice to Garelick was
nonetheless invalid because it was based on "unpublished interpretations”
of the provisions of the Order. The "unpublished interpretations" to which
the ALJ referred was the Market Administrator'suse of the Bartlett formula
tolerances as a means of verifying the accuracy of Garelick's butterfat
payments to . . . producers [who are not members of a cooperative
association]. (Initial Decision and Order 19). According to the ALJ, the
Market Administraor should not have used the Bartlett formula tolerances
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to analyze and compare statistical data without first insuring that the analysis
was "subjected to the rigors of rulemaking." (Id. at 17).

Respondent's Appeal Petition at 7-8. [Footnote omitted.]
Petitioner agrees with the ALJ's holding, as follows:

THE ARGUMENT PRESENTED BY THE RESPONDENT'S
APPEAL PETITION LEANS HEAVILY ON THE ALJS
INTERPRETATION OF THE MARKET ADMINISTRATOR'S USE OF
THE BARTLETT FORMULA TOLERANCES. THE USE OF THE
BARTLETT FORMULA TOLERANCES ANALYZE AND COMPARE
STATISTICALDATA WITHOUT FIRST INSURING THE ACCURACY
OF THESE FORMULATIONS.

THE BARTLETT FORMULA WAS PUT TOGETHER IN 1967 AS
A TOOL FOR [FEDERAL MILK MARKETING] ORDER [NO.] 1. ITIS
NOT USED BY MORE THAN A COUPLE OF FEDERAL [MILK
MARKETING] ORDERS, IF ANY. IN 1967 BUTTERFAT TESTING
WAS DONE USING THE BABCOCK METHOD OF TESTING. THE
BARTLETT FORMULA GEARED TO THIS BABCOCK METHOD OF
TESTING DOESN'T TAKE INTO CONSIDERATION ANY OF THE
NEW AND MORE ACCURATE TESTING PROCEDURES (SUCH AS
MILKO TESTER MACHINE AND INFRARED EQUIPMENT). IF THE
BARTLETT FORMULA IS TO BE USED AS THE MARKET
ADMINISTRATOR'S "TOOL", WE FEEL THAT IT SHOULD BE
SUBJECT TO THE "RIGORS OF RULEMAKING" AND SHOULD BE
REDONE TO INCLUDE THE ADVANCES MADE IN THE ACCURACY
OF BUTTERFAT TESTING, THEN GIVEN TO THE INDUSTRY, AND
NOT HELD AS A CLUB OVER ITS HEAD.

Petitioner's Response at 1-2.

I agree with Respondent that the Bartlett formula is not a rule and need not be the
subject of a rulemaking proceeding in accordance with 5 U.S.C § 553 prior to the
use of the Bartlett formula by the Market Administrator to determine whether

Petitioner's butterfat tests are verifiable.

The Bartlett formula is a method of measuring the significance of the difference
between two series of tests. (Tr. Volume I at 189.) A "rule" under the

Administrative Procedure Act is defined as:
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[T]he whole or a part of an agency statement of general or particular
applicability and future effect designed to implement, interpret, or prescribe
law or policy or describing the organization, procedure, or practice
requirements of an agency and includes the approval or prescription for the
future of rates, wages, corporate or financial structures or reorganizations
thereof, prices, facilities, appliances, services or allowances therefor or of
valuations, costs, or accounting, or practices bearing on any of the
foregoing].]

5U.S.C. §551(4). .

"Rule making" is defined as the "agency process for formulating, amending, or
repealing arule." (5 U.S.C. § 551(5).)

The Attorney General's Manual on the Administrative Procedure Act describes
rule making, as follows:

Rule making is agency action which regulates the future conduct of either
groups of persons or a single person; it is essentially legislative in nature,
not only because it operates in the future but also because it is primarily
concerned with policy considerations. The object of the rule making
proceeding is the implementation or prescription of law or policy for the
future, rather than the evaluation of a respondent's past conduct. Typically,
the issues relate not to the evidentiary facts, as to which the veracity and
demeanor of witnesses would often be important, but rather to the policy-
making conclusions to be drawn from the facts.

Attorney General's Manual on the Administrative Procedure Act 14 (1947).

The Agricuitural Marketing Agreement Act specifically provides that, in the case
of milk and its products, orders issued pursuant to 7 U.S.C. § 608c may provide for
the verification of weights, sampling, and testing of milk purchased from
producers, (7 U.S.C. § 608c(5)E)); Federal Milk Marketing Order No. 1 requires
the Market Administratorto expend amounts received in accordance with 7 C.F.R.
§ 1001.86(a) (1993) on the verification of weights, samples, and tests of milk, (7
C.F.R. § 1001.86(b) (1993)); and Federal Milk Marketing Order No. 1 provides
that whenever the Market Administrator's verification of a handler's payments
discloses payment to a producer of an amount less than is required by 7 C.F.R. §
1001.73 (1993), the handler must adjust the payment after receiving notice of the
deficiency from the Market Administrator, (7 C.F.R. § 1001.77(b) (1993)).
However, the method by which the Market Administrator tests milk and compares
the test results to a handler's test results is not in Federal Milk Marketing Order No.
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1 and has not been published in the Federal Register in accordance with the
rulemaking procedures in 5 U.S.C. § 553.

The use of the Bartlett formula tolerances by the Market Administrator to
measure the significance of the difference between two series of tests is not an
agency statement of future effect designed to implement, interpret, or prescribe law
or policy and does not describe the organization, procedure, or practice
requirements of the United States Department of Agriculture. The Bartlett formula
does not relate to policy-making or regulate conduct. Neither Petitioner nor any
other handler is required to use the Bartlett formulatolerances. Rather, the Bartlett
formula is one of the methods of measurement that the Market Administrator uses
for the narrow purpose of assisting in the Market Administrator's determination of
the significance of the difference between his butterfat test results and handlers'
butterfat test results.

I find, under these circumstances, that the Bartlett formula is not a rule under the
Administrative Procedure Act. Therefore, the Market Administrator's use of the
Bartlett formula tolerances need not be preceded by a rulemaking proceeding
conducted in accordance with the notice-and-comment procedures in the
Administrative Procedure Act, (5 U.S.C. § 553).

The Market Administrator's use of the Bartlett forinula tolerances is clearly in
accordance with law, and unless the use of the Bartlett formula tolerances is found
arbitrary and capricious, its use must be upheld.

The record clearly establishes that the Bartlett formula is a highly accurate’
method of measurement. (Tr. Volume I at 188-91; RX 6.) Further, the Market
Administrator uses the Bartlett formula in combination with the t-test, a widely-
recognized, commonly-accepted, and highly accurate® method of statistically
measuring the significance of the difference between two test averages. (Tr.
Volume I at 186-88.) The Market Administrator only finds a handler's average
butterfat test results unverifiable if the difference between the Market
Administrator's average butterfat test result and a handler’s average butterfat test
result is statistically significant on the t-test and exceeds the Bartlett formula
tolerances. (Tr. Volume I at 185-86, 191.) Significant differences between the
Market Administrator's average butterfat test result and a handler's average
butterfat test result rarely occur. (Tr. Volume I at 104, Volume II at 12; RX 18.)
During the period from 1990 through 1994, the Market Administrator conducted

"Tr. Volume I at 189.

5Tr. Volume I at 186, 188.
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204 butterfat test comparisons, and the Market Administrator only found three
instances, (two of which involve Petitioner), in which a handler had underpaid
producers based upon the handler's butterfattest results. (Tr. Volume II at 12-14.)

I find that the Market Administrator's use of the Bartlett formula tolerances to
assist in his determination of the significance of difference between the Market
Administrator'sand a handler's average butterfat test results is not only lawful, but
also, reasonable.®

Second, Respondent contends that the ALJ's finding that the Market
Administratar's laboratory was not operated with the care necessary to ensure the
accuracy of butterfat test results is in error. (Respondent's Appeal Petition at 17.)

The ALJ did find that:

5. Uponreceiptof an invitation from the Administrator, employees
of Garelick visited the Administrator's Laboratory at White River Junction,
Vermont, in April 1993. It was at this Laboratory that the Administrator's
assistants conducted examinations with an infrared instrument, approved by
the State of Vermont, of milk samples obtained from producers who had
sold milk to Garelick during February 1993. At this inspection, Garelick's
employees observed the Administrator’s assistants engaged in laboratory
techniques not acceptable as commonly accepted industry practices. . ..

7. The Administrator's infrared equipment failed calibration
inspections in January 1993 and was thereafter subjected to an abnormal
frequency of recalibrationsby the manufacturer of the equipment. (RX 19,
p- 2; RX 29)

8. Uponassembly of the suspect laboratory values, the Administratar
attempted to compare those expressions with Garelick's payments, based on
butterfat content, to producers. . . .

Even if I had found the Market Administrator’s use of the Bartlett formula tolerances unlawful or
unreasonable, (which I do not find), the finding would not have helped Petitioner because the t-test
reveals a statisticallysignificantdifference between the Market Administrator'sFebruary 1993 average
butterfattest result and Petitioner'sFebruary 1993 average butterfat test result. (Tr. Volume I at 196.) .
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. The Administrator has an empirical problem . . . . His laboratory at
White River Junction may not have been operated with the care necessary .
to accurately reflect the values reported. (Findings #5, 7)[.]

Initial Decision and Order at 12-13, 17.

It is the consistent practice of the Judicial Officer to give great weight to the
findings by ALJs since they have the opportunityto see and hear witnesses testify.!’
However, in some circumstances, the Judicial Officer has reversed as to the facts
where: (1) documentary evidence or inferences to be drawn from the facts are
involved, In re Gerald F. Upton, 44 Agric. Dec. 1936, 1942 (1985); In re Dane O.
Petty, 43 Agric. Dec. 1406, 1421 (1984), aff'd, No. 3-84-2200-R(N.D. Tex. June 5,
1986); In re Aldovin Dairy, Inc., supra, 42 Agric. Dec. at 1797-98; In re Leon
Farrow, 42 Agric. Dec. 1397, 1405 (1983), aff'd in part and rev'd in part, 760 F.2d
211 (8th Cir. 1985); In re King Meat Co., 40 Agric. Dec. 1468, 1500-01 (1981),
aff’d, No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D.
Cal. Mar. 25, 1983) (to consider newly discovered evidence), order on remand, 42
Agric. Dec. 726 (1983), aff'd, No. CV 81-6485 (C.D. Cal. Aug. 11, 1983) (original
order of Oct. 20, 1982, reinstated nunc pro tunc), aff’d, 742 F.2d 1462 (9th Cir.
1984) (unpublished) (not to be cited as precedent under 9th Circuit Rule 21); (2)
the record is sufficiently strong to compel a reversal as to the facts, /In re Eldon
Stamper, 42 Agric. Dec. 20, 30 (1983), aff'd, 722 F.2d 1483 (Sth Cir. 1984),
reprinted in 51 Agric. Dec. 302 (1992); or (3) an ALJ's findings of fact are
hopelessly incredible, Fairbank v. Hardin, 429 F.2d 264, 268 (9th Cir.), cert.
denied, 400 U.S. 943 (1970); In re Rosia Lee Ennes, 45 Agric. Dec. 540, 548
(1986).

Moreover, the Judicial Officer is not bound by the ALIJ's credibility
determinations, and may make separate determinations of witnesses' credibility,

WE o In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981), qff'd, No. CV 81-6485 (C.D.
Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) (to consider newly
discoveredevidence), order on remand, 42 Agric. Dec. 726 (1983), aff'd, No. CV 81-6485 (C.D. Cal.
Aug. 11, 1983) (original order of Oct. 20, 1982, reinstated nunc pro tunc), qff'd, 742 F.2d 1462 (Sth
Cir. 1984) (unpublished) (not to be cited as precedent under 9th Circuit Rule 21); compare In re Mr.
& Mrs. Richard L. Thornton, 38 Agric. Dec. 1425, 1426-28 (Remand Order), final decision, 38 Agric.

Dec. 1539 (1979) (affiming Judge Baker's dismissal of Complaint on remand where she had
originally accepted the testimony of Respondent’s wife, Respondent's employee, and Respondent's
"real good friend" over that of three disinterestedUSDA veterinarians); In re Unionville Sales Co., 38
Agric. Dec. 1207, 1208-09 (1979) (Remand Order); In re National Beef Packing Co., 36 Agric. Dec.
1722, 1736 (1977), af’d, 605 F.2d 1167 (10th Cir. 1979).
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subjectonly to court review for substantial evidence. Mattes v. United States, 721
F.2d 1125, 1128-29 (7th Cir. 1983)."

I carefully reviewed the record both with respect to general procedures employed
by the Market Administrator to ensure the accuracy of his laboratory’s test results
and with respect to the level of care exercised by the Market Administrator's
laboratory when conducting butterfat tests on milk samples from producers from
whom Petitioner received milk during February 1993. I find that the record is
sufficiently strong to compel a reversal as to the ALJ's findings with respect to the
care used by the Market Administrator's laboratory when testing milk samples for
butterfat content and with respect to the accuracy of the Market Administrator'stest
results. There is nothing in this record which supports a finding that the Market
Administrator failed to use the care necessary to ensure accurate butterfat test
results. Instead, I find the Market Administrator has developed procedures to
ensure that the butterfat test results are as accurate as possible and that the Market
Administrator employed those procedures when testing milk samples from
producers from whom Petitioner received milk during February 1993, (See the
discussion of the Market Administrator's butterfat testing procedures, supra, pp.
20-34 and Findings of Fact Nos. 10-22, supra, pp. 37-42.)

"See also In re John T. Gray (Decision as to Glen Edward Cole), 55 Agric. Dec. __, slip op. at
9-10 (Aug. 19, 1996); In re Jim Singleton, 55 Agric. Dec. ___, slip op. at 5 (July 23, 1996); In re
William Joseph Vergis, 55 Agric. Dec. 148, 159 (1996); In re Midland Banana & Tomato Co., 54
Agric. Dec. 1239, 1271-72 (1995), appeal docketed, No. 95-3552 (8th Cir. Oct. 16, 1995); In re Kim
Bennett, 52 Agric. Dec. 1205, 1206 (1993); In re Christian King, 52 Agric. Dec. 1333, 1342 (1993);
Inre Tipcg, Inc., 50 Agric. Dec. 871, 890-93 (1991), aff’d per curiam, 953 F.2d 639 (4th Cir.), 1992
WL 14586, printed in 51 Agric. Dec. 720 (1992), cert. denied, 506 U.S. 826 (1992); In re Rosia Lee
Ennes, supra, 45 Agric. Dec. at 548; In re Gerald F. Upton, supra, 44 Agric. Dec. at 1942; In re Dane
O. Petty, supra, 43 Agric. Dec. at 1421; In re Eldon Stamper, supra, 42 Agric. Dec. at 30; In re
Aldovin Dairy, Inc., supra, 42 Agric. Dec. at 1797-98; In re King Meat Co., supra, 40 Agric. Dec. at
1500-01. See generally Universal Camera Corp. v. NLRB, 340 U.S. 474, 496 (1951) (the substantial
evidence standard is not modified in any way when the Board and the hearing examiner disagree);
JCC, Inc., v. Commodity Futures Trading Comm'n, 63 F.3d 1557, 1566 (11th Cir. 1995) (agencieshave
authority to make independent credibility determinations without the opportunity to view witnesses
firsthand and are not bound by ALJ credibility findings); Dupuis v. Secretary of Health and Human
Services, 869 F.2d 622, 623 (1st Cir. 1989) (per curiam) (while considerable deference is owed to
credibility findings by the ALJ, the Appeals Council has authority to reject such credibility findings);
Pennzoilv. Federal Energy RegulatoryComm'n, 789 F.2d 1128, 1135 (5th Cir. 1986) (the Commissian
is not strictly bound by the credibility determinations of the ALJ); Retail, Wholesale & Dep't Store
Unionv. NLRB, 466 F.2d 380, 387 (D.C. Cir. 1972) (the Board has the authority to make credibility
determinations in the first instance, and may even disagree with a trial examiner's finding on
credibility); 3 Kenneth C. Davis, Administrative Law Treatise § 17:16 (1980 & Supp. 1989) (the
agency is entirely free to substitute its judgment for that of the hearing officer on all questions, even
including questions that depend upon demeanor of the witnesses).
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Third, Respondent contends that the ALJ erroneously "seemed to find some fault
with the fact that the Market Administrator did not attempt to recover payments
from producers who were gverpaid by handlers. (Initial Decision and Order, at
2)." (Respondent's Appeal Petition at 23.) (Emphasis in the original.)

I can find nothing on page 2 of the Initial Decision and Order to support
Respondent's contention. On page 12 of the Initial Decision and Order, the ALJ
does state that:

3. The record does not disclose any attempt by the Administrator to
recover sums over-paid to farmers by Garelick based upon the same
laboratory protocols and statistical analyses. (Tr. 152)

Initial Decision and Order at 12.

1 agree with the ALJ's Finding of Fact No. 3. However, the Market Administratar
is not required by the Agricultural Marketing Agreement Act or Federal Milk
Marketing Order No. 1 to "recover sums over-paid to farmers by Garelick," and I
do not find the ALJ's Finding of Fact No. 3 relevant to this proceeding.

Fourth, Respondent contends that the ALJ erroneously found in his Finding of
Fact No. 7 that "'[tjhe Administrator's infrared equipment failed calibration
inspectionsin January 1993 and was thereafter subjected to an abnormal frequency
of recalibrations. . . ' (Initial Decision and Order at 13, citing RX 19, p.2; RX
29)." (Respondent's Appeal Petition at 24.)

The record establishes that the Market Administrator'sMultispec Mark 11 infrared
multiple component analyzer was recalibrated on January 22, 1993, due to a
homogenizer leak. (Tr. Volume I at 169-70; RX 19 at 2.) I find nothing in the
record to indicate that the Market Administrator's Multispec Mark 1I infrared
multiple component analyzer "was thereafter subjected to an abnormal frequency
of recalibrations."

Fifth, Respondent contends that the ALJ erroneously found that:

the Administratordid not attempt to collect a butterfat differential
deviation for all producers. For example, the Administrator's
letter of March 29, 1993, reveals that producer 1044 was
allegedly shorted .07% on its butterfat differential, and that
producer 1042 was similarly allegedly shorted .12% on its
differential, but no attempt was made to collect for producer 1056
for an alleged shortage of .09%. (RX22,p. 4, RX 9, p.2). (Initia
Decision and Order, at 19).
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A review of the relevant documentation reveals, however, that producer
1056, whom the Market Administrator determined was underpaid by .09%,
had a low volume of sales to Garelick which resulted in an underpayment
of only $40.49. By contrast, producer 1044 whom the Market
Administrator's tests revealed had been underpaid by .07% on its actual
butterfat content, had a higher volume of sales to Garelick which resulted in
an underpayment of $59.96. (See RX 22, p.2). Since the Market
Administratorhas implementeda policy whereby audit adjustmentsare only
issued on behalf of producers who are underpaid by more than $50.00,
producer 1044's underpayment warranted an adjustment while producer
1056's did not. (See Tr. 11-12, vol 2).

Respondent's Appeal Petition at 24-25.

Although I find that the record supports Respondent's explanation for the Market
Administrators failure to include the amount underpaid by Petitioner to producer
1056 in the Market Administrator's August 13, 1993, underpayment notice, I do
not find that the ALJ erred when he found that the Market Administrator did not
include a reference to producer 1056 in the underpaymentnotice. I do not find the
Market Administrator's failure to include the amount underpaid by Petitioner to
producer 1056 in the Market Administrator's August 13, 1993, underpayment
notice relevant to this proceeding.

Sixth, Respondent contends that "the ALJ seemed to infer that the Market
Administrator's failure to seek payment adjustments for certain Connecticut . . .
producers [who were not members of a cooperative association] amounted to an
inconsistent enforcement policy." (Respondent's Appeal Petition at 25.)
Respondent cites the following from the ALJ's Initial Decision and Order, as the
basis for Respondent's contention that the ALJ seemed to infer that the Market
Administrator inconsistently enforced Federal Milk Marketing Order No. 1:

4. While the Administratorasserts that the same laboratory protocols
and statistical analyses obtained the same underpayment and overpayment
values for shipments made by Connecticut farmers as for New York farmers
detailed in the underpayment notice, the Administrator did not assert that
any monies were owed by Garelick to Connecticut farmers.

Initial Decision and Order at 12.

Respondentdoes not cite any part of the Initial Decision and Order in which the
ALJ draws the inference, based on Finding of Fact No. 4, (Initial Decision and
Order at 12), that the Market Administrator inconsistently enforced Federal Milk
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Marketing Order No. 1 based upon the location of producers from whom Petitioner
received milk during February 1993. 1do not find that the ALJ inferred that the
Market Administrator inconsistently enforced Federal Milk Marketing Order No.
1 based upon the location of producers from whom Petitioner received milk during
February 1993, and I find nothing in the record which would have supported such
an inference.

For the foregoing reasons, the following Order should be issued.

Order

The relief requested by Petitioner is denied and the Petition is dismissed.

In re: SAULSBURY ENTERPRISES, AN UNINCORPORATED
ASSOCIATION; and ROBERT J. SAULSBURY, AN INDIVIDUAL.
AMAA Docket No. 94-2.

Order Denying Petition for Reconsideration filed January 29, 1997.

Civil penalties — Preponderance of the evidence — Reserve requirements — Reporting
requirements — Failure to pay assessments — Failure to have raisins inspected — Hearsay —
Credibility— Due process— Sanction policy — Article II of the U.S. Constitution — Article 111
of the U.S. Constitution — Right to jury trial.

The Judicial Officer denied Respondents' Petition for Reconsideration. Reliable hearsay is admissible
in proceedings conducted under the Rules of Practice and hearsay is not made inadmissibleby 7 C.FR.
§ 1.141(h)(1)(i). Further, testimony that is relevant, material, and not unduly repetitious regarding the
circumstancessurroundingthe taking of a written statement is admissible. The Judicial Officer gives
great weightto the findings by ALJs. However, the Judicial Officer may reverse as to the facts where:
(1) documentary evidence or inferences to be drawn from the facts are involved; (2) the record is
sufficientlystrong to compel a reversal as to the facts; or (3) an ALJ's findings of fact are hopelessly
incredible. Moreover, the Judicial Officer is not bound by the ALJ's credibility determinations and
may make separate determinations of witnesses' credibility, subject only to court review for
substantialevidence. The burden of proof is on the Complainant and the standard of proof by which
the burden of persuasion is met is the preponderance of the evidence standard. Complainant met its
burden of proof and Respondents failed to introduce sufficient evidence to overcome Complainant's
evidence that the product that Respondents'shipped to Canada was raisins. Respondents were required
by 7 C.FR. § 989.58(d) to have their raisins inspected each time they acquired the raisins and
Respondents were required by 7 C.F.R. § 989.59(d) to have their raisins inspected cach time they
shippedthe raisins. Respondent Robert J. Saulsbury's age and gender, the number of acres on which
Respondents grow raisins, and the amount of moncy Respondents spend a year lobbying are not
relevant to any aspect of this proceeding. The imposition of a sanction within the authority of an
adminis trative agency is not rendered invalid in a particular case because it is more severe than
sanctions imposed in other cases. Neither disdain for Respondents nor the size of either Respondent
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forms any part of the basis for the civil penalty assessed. The $219,000 civil penalty assessed against
Respondentsfor 219 violationsof the Raisin Order is authorized by 7 U.S.C. § 608¢c(14)(B), and is in
accordance with the Department's sanction policy and the purpose of the civil penalty provision in 7
U.S.C. § 608c(14)(B). Respondentswere given due process. Responderts have no right to a jury trial
in an Article Il court. Respondents' assertion that the Decision and Order violates Article II of the
United States Constitution is without merit.

Colleen Carroll, for Complainant.

Brian C. Leighton, Fresno, Califomia, for Respondents.

Initial decision issued by James W. Hunt, Administrative Law Judge.
Order issued by William G. Jenson, Judicial Officer.

The Administrator of the Agricultural Marketing Service, United States
Department of Agriculture (hereinafter Complainant), instituted this proceeding
under section 8c(14)(B) of the Agricultural Marketing Agreement Act of 1937, as
amended (hereinafter AMAA), (7 U.S.C. § 608c(14)(B)); the Marketing Order
Regulating the Handling of Raisins Produced From Grapes Grown in California
(hereinafter Raisin Order), (7 C.F.R. pt. 989); and the Rules of Practice Governing
Formal Adjudicatory Proceedings Instituted by the Secretary (hereinafterthe Rules
of Practice), (7 C.F.R. §§ 1.130-.151), by filing a Complaint on May 23, 1994,

The Complaint alleges that Saulsbury Enterprises and Robert J. Saulsbury
(hereinafter Respondents) violated sections 989.58, 989.59, 989.66, 989.73,
989.80,989.241, 989.242, and 989.243 of the Raisin Order, (7 C.F.R. §§ 989.58,
.59, .66, .73, .80, .241, .242, and .243). On June 13, 1994, Respondents filed an
Answer denying the material allegations of the Complaint. On March 1, 1995, and
March 2, 1995, a hearing was held before Administrative Law Judge James W.
Hunt (hereinafter ALJ). Mr. Brian C. Leighton, Esq., represented Respondents and
Ms. Colleen Carroll, Esq., represented Complainant.

The parties submitted proposed findings of fact, proposed conclusions of law,
briefs in support of their respective proposed findings of fact and conclusions of
law, and reply briefs.

On June 27, 1995, the ALJ issued an Initial Decision and Order in which the ALJ
found that Respondents shipped approximately 2,247,879 pounds of raisins to
Canada without having the raisins inspected and failed to file forms' with the

'Specifically, the ALJ found that during the 1988-1989, 1989-1990, and 1990-1991 crop years,
Respondentsfailed to file with the Raisin Administrative Committee: (1) three RAC-5 Forms, giving
notice of intentionto handie raisins and making application for inspection; (2) eight RAC-30 Forms,
reporting off-grade raisins; (3) three RAC-32 Forms, reporting disposition of off-grade or failing
raisins, or residual material; (4) three RAC-35 Forms, applying to sell, ship, or dispose of raisins or
raisin residual materials; and (5) three RAC-51 Forms, reporting inventory of off-grade raisins, by
variety. (Initial Decision and Order at 17-18.)
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Raisin Administrative Committee during the 1988-1989, 1989-1990, and 1990-
1991 crop years. (Initial Decision and Order at 17-18.) The ALJ concluded that
Respondents violated section 989.59 of the Raisin Order, (7 C.F.R. § 989.59), by
shipping off-grade or failing raisins during the 1988-1989, 1989-1990, and 1990-
1991 crop years and assessed a civil penalty of $3,000 ($1,000 for each crop year)
against Respondents jointly. (Initial Decision and Order at 16, 18.)

On August 29, 1995, Complainant appealed to the Judicial Officer, to whom the
Secretary of Agriculturehas delegated final administrative authority to decide the
Department's cases subject to 5 U.S.C. §§ 556 and 557. (7 C.F.R. § 2.35.) On
September 26, 1995, Respondents filed Respondents' Response to Complainant's
Appeal of ALJ's Decision and Order, and on October 2, 1995, the case was referred
to the Judicial Officer for decision.

Based upon a careful consideration of the record, I issued a Decision and Order
on May 7, 1996, in which I concluded that Respondents: (1) violated section
989.58 of the Raisin Order, (7 C.F.R. § 989.58), on 60 occasions during the 1988-
1989, 1989-1990,and 1990-1991 crop years, by receiving natural condition raisins,
without having them inspected; (2) violated section 989.59 of the Raisin Order, (7
C.FR. § 989.59), on 60 occasions during the 1988-1989, 1989-1990, and 1990-
1991 crop years, by shipping natural condition raisins without having them
inspected; (3) violated sections 989.66 and 989.241 of the Raisin Order, (7 C.F.R.
§§ 989.66, .241), from October 26, 1988, to April 26, 1990, by failing to hold
raisins in reserve for the 1988-1989 crop year; (4) violated sections 989.66 and
989.242 of the Raisin Order, (7 C.F.R. §§ 989.66, .242), from October 25, 1989,
to July 12, 1991, by failing to hold raisins in reserve for the 1989-1990 crop year;
(5) violated sections 989.66 and 989.243 of the Raisin Order, (7 C.F.R. §§ 989.66,
.243), from October 31, 1990, to June 15, 1992, by failing to hold raisins in reserve
for the 1990-1991 crop year; (6) violated section 989.73 of the Raisin Order, (7
C.F.R. § 989.73), beginning in 1988, by failing to submit a total of 40 reports to the
Raisin AdministrativeCommittee for crop years 1988-1989, 1989-1990, and 1990-
1991; and (7) violated section 989.80 of the Raisin Order, (7 C.F.R. § 989.80), by
failing to pay $557.33 in assessments for raisins handled in the 1988-1989 crop
year, $594.68 in assessments for raisins handled in the 1989-1990 crop year, and
$521.29 in assessments for raisins handled in the 1990-1991 crop year. In re
Saulsbury Enterprises, 55 Agric. Dec. 6, 20-21 (1996). Based upon these
violations, 1 assessed Respondents, jointly and severally, a civil penalty of
$219,000 and ordered Respondents to pay the Raisin Administrative Committee
$1,673.30 in assessments for the 1988-1989, 1989-1990, and 1990-1991 crop
years. In re Saulsbury Enterprises, supra, 55 Agric. Dec. at 54-59.
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On May 23, 1996, Respondents filed Respondents' Petition for Rehearing Before
the Judicial Officer From His Decision of May 7, 1996 (7 C.F.R. § 1.146(a)(3)),
(hereinafter Respondents' Petition for Reconsideration), and on June 28, 1996,
Complainant filed Complainant's Reply to Respondents’ Petition for Rehearing
(hereinafterComplainant'sResponse). The case was referred to the Judicial Officer
for reconsideration on July 1, 1996.

Respondentsraise 12 issues in Respondents' Petition for Reconsideration. Each
of the issues raised by Respondents is briefly discussed, infra. 1do not find that
Respondents have raised any issue that warrants my granting Respondents' Petition
for Reconsideration, modifying the Decision and Order filed May 7, 1996, In re
Saulsbury Enterprises, supra, or rehearing the proceeding.

First, Respondents contend that a written statement by Willie Harris, (CX 4),
should not have been admitted into evidence because it is hearsay, as follows:

The judicial officer states that "reliable hearsay is routinely admissible in
administrative proceedings such as this one, sub judice." (JO at 28) The
rules of practice governing formal adjudicatory proceedings instituted by the
Secretary under various statutes, Rule 1.140(h) states that the testimony of
a witness "at a hearing shall be on oath or affirmation and subject to cross-
examination." Willie Harris was not subject to cross-examination. The
judicial officer admits that Harris' statement was hearsay.

Respondents' Petition for Reconsideration at 2.

1 disagree with Respondents'contention that Mr. Harris' statement, (CX 4), should
not have been admitted into evidence because it is hearsay. Neither the
Administrative Procedure Act nor the Rules of Practice prohibit the admission of
hearsay evidence. The Administrative Procedure Act provides with respect to the
admission of evidence that:

§ 556. Hearirgs; presiding employees; powers and duties; burden of
proof; evidence; record as basis of decision

(d) . . . Any oral or documentary evidence may be received, but the
agency as a matter of policy shall provide for the exclusion of irrelevant,
immaterial, or unduly repetitious evidence.

5U.S.C. § 556(d).
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Section 1.141(h)(1)(iv) of the Rules of Practice provides, as follows:

§ 1.141 Procedure for hearing.

(h) Evidence. (1) In general. . . .

(iv) Evidence which is immaterial, irrelevant, or unduly repetitious, or
which is not of the sort upon which responsible persons are accustomed to
rely, shall be excluded insofar as practicable.

7 C.F.R. § L.141(h)(1)(iv).

Further, courts have consistently held that hearsay evidence is admissible in
proceedings conducted under the Administrative Procedure Act. See, e.g.,
Richardson v. Perales, 402 U.S. 389, 409-10 (1971) (even though inadmissible
under the rules of evidence applicable to court procedure, hearsay is admissible
under the Administrative Procedure Act); Bennett v. National Transp. Safety Bd.,
66 F.3d 1130, 1137 (10th Cir. 1995) (the Administrative Procedure Act, (5 U.S.C.
§ 556(d)), renders admissible any oral or documentary evidence except irrelevant,
immaterial, or unduly repetitious evidence; thus, hearsay evidence is not
inadmissible per se); Evosevich v. Consolidation Coal Co., 789 F.2d 1021, 1025
(3d Cir. 1986) (hearsay evidence is freely admissible in administrative
proceedings); Sears v. Department of the Navy, 680 F.2d 863, 866 (1st Cir. 1982)
(it is well established that hearsay evidence is admissible in administrative
proceedings). Moreover, responsible hearsay has long been admitted in the
Department's administrative proceedings.?

2In re John T. Gray (Decisionas to Glen Edward Cole) 55 Agric. Dec. ___, slip op. at 24 (Aug. 19,
1996); In re Mike Thomas, 55 Agric. Dec. ___, slip op. at 29 (July 15, 1996); In re Big Bear Farm,
Inc., 55 Agric. Dec. 107, 136 (1996); In re Jim Fobber, 55 Agric. Dec. 60, 69 (1996); In re Richard
Marion, D.V.M., 53 Agric. Dec. 1437, 1463 (1994); In re Dane O. Petty, 43 Agric. Dec. 1406, 1466
(1984), aff'd No. 3-84-2200-R(N.D. Tex. June 5, 1986); In re De Graaf Dairies, Inc., 41 Agric. Dec.
388, 427 n.39 (1982), aff'd, No. 82-1157 (D.N.J. Jan. 24, 1983), aff'd mem., 725 F.2d 667 (3d Cir.
1983); In re Richard L. Thornton, 38 Agric. Dec. 1425, 1435 (Remand Order), final decision, 38
Agric. Dec. 1539 (1979); In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 791-92 (1975), aff'd,
540 F.2d 518 (1st Cir. 1976); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1894 (1974), aff'd, 524
F.2d 1255 (5th Cir. 1975).
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Respondentscontend that "Rule 1.140(h) states that the testimony of a witness "at
a hearing shall be on oath or affirmationand subject to cross-examination™and that
Mr. Harris' statement is not admissible evidence because Mr. Harris was not subject
to cross-examination. (Respondents' Petition for Reconsideration at 2.) Thereis
no "Rule 1.140(h)" in the Rules of Practice. However, section 1.141 (h)(1)(i)of the
Rules of Practice does provide, as follows:

§ 1.141 Procedure for hearing.

(h) Evidence. (1) In general. (i) The testimony of witnesses at a
hearing shall be on oath or affirmation and subject to cross-examination.

7 C.F.R. § 1.141(h)(1)(1).

Mr. Harris was not a witness at the hearing in this proceeding and section
1.141(h)(1)(i)of the Rules of Practice is only applicable to witnesses that testify at
a hearing. Section 1.141(h)(1)(i) of the Rules of Practice does not preclude the
admission of a written statement because the individual who made the statement
is not a witness at a hearing and is not subject to cross-examination.

Respondents further assert that Mr. Harris' statement should not be admissible
because "[e]vidence was presented over two long days[,] Harris only lived 30 miles
away from the place of the hearing,” Complainant's attempt to serve Mr. Harris
with a subpoena to compel Mr. Harris' attendance and testimony at the hearing "is
not enough," and Complainant's investigator, Renee Wassenberg, testified that she
was not involved with service or attempted service of the subpoena on Mr. Harris.
(Respondents' Petition for Reconsideration at 2.) The record clearly establishes
that Complainant attempted to serve Mr. Harris with a subpoena to compel Mr.
Harris' appearance and testimony at the hearing, (Tr. 402, 410, 422). The length
of the hearing, the distance between Mr. Harris' residence and the place of the
hearing, and Ms. Wassenberg's lack of involvement with Complainant's efforts to
compel Mr. Harris' attendance and testimony at the hearing are not relevant to the
admissibility of Mr. Harris' written statement.

Second, Respondents contend that Ms. Wassenberg's testimony regarding Mr.
Harris' testimony should not have been admitted, as follows:

[TThe handwritten statement of purportedly Willie Harris was not even
written by Willie Harris, but Rene[e] Wassenberg. Willie Harris never
signed the statement. Rene[e] Wassenberg followed up with a typewritten
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statement for Willie Harris to sign, and Willie Harris did not sign it. No
other effort was made to visit Willie Harris or to talk to him about appearing
for his testimony. (RT 422-423) Therefore it was improper for the
administrative law judge to allow the testimony of Renef[e] Wassenberg
regarding Willie Harris' testimony{.]

Respondents' Petition for Reconsideration at 2-3.

Mr. Harris did not testify at the hearing in this proceeding and Ms. Wassenberg
did not testify regarding any testimony Mr. Harris gave in any proceeding.
However, Ms. Wassenberg did testify, inter alia, about the circumstances
surrounding her taking a statement from Mr. Harris. (Tr. 401-14, 420-31.)

Ms. Wassenberg's testimony regarding the statement that she took from Mr.
Harris was relevant, material, and was not unduly repetitious. Therefore, Ms.
Wassenberg's testimony was properly admitted.

Third, Respondents contend that Mr. Harris' statement should not be given any
weight, as follows:

(1]t was error to allow the written statement into evidence, and the error was
compounded by the judicial officer in not only permitting the statement to
be used as evidence, but crediting the statement.

Respondents’ Petition for Reconsideration at 3.

I disagree with Respondents. Mr. Harris' statement, (CX 4), was written for him
by Ms. Wassenberg. However, the record reveals that Ms. Wassenberg wrote the
statement in Mr. Harris' presence, the statement reflects what Mr. Harris told Ms.
Wassenberg, Mr. Harris read and understood the statement, Mr. Harris made
correctionsto the statement, and Mr. Harris signed the statement. (Tr. 404-05,423;
CX 4.) Under these circumstances, I find no reason to reconsider the admissibility
of Mr. Harris' statement or the weight given Mr. Harris' statement.

Even if I were to find Mr. Harris' statement inadmissible (which I do not find) or
I were to find Mr. Harris' statement entitled to no weight (which I do not find),
neither such finding would constitute a basis for modifying the Findings of Fact,
Conclusions of Law, or the sanction imposed on Respondents. The Decision and
Order filed May 7, 1996, explains that the relevance of Mr. Harris' statement is
limited to corroboration of Phyllis Bond's testimony, as follows:

Respondents' counsel objected to the affidavit, (CX 4), of Willie Harris,
because, Respondents allege, Complainant did not properly serve the
subpoena to compel Harris' appearance at the hearing. (RA, pp. 6-7; Tr.
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401, 403, 408,411, 594-95)) | agree with the ALJ, however, that USDA
attempted to serve Mr. Harris. The AMS inspector who took Mr. Harris'
affidavit, Renee Wassenberg, testified at the hearing about the circumstances
of her taking Mr. Harris' statementand was available for and was subjected
to Respondents' counsels' cross-examination. (Tr. 420-31.) The only
relevant point from Harris' affidavit is that it corroborates Phyllis Bond's
testimony that the product was raisins. Even if Harris' affidavit was not
allowed, Bond's testimony about the product being raisins, which testimony
the ALJ specifically found more credible than Respondents’ witnesses'
testimony, would have been sufficient to allow the ALJ's F inding of Fact
that the product was raisins. But, I find that CX 4 was properly admitted,
and that the Harris statement was properly corroborated by Wassenberg's
hearsay testimony.

In re Saulsbury Enterprises, supra, 55 Agric. Dec. at 25.

Fourth, Respondents contend that the Judicial Officer erred by reversing the
ALJ's credibility determinations regarding the testimony given by Robert I.
Saulsbury and Ronald Mayes. Respondents'Petition for Reconsideraion at 1, 3-4.

I disagree with Respondents. It is the consistent practice of the Judicial Officer
to give great weight to the findings by ALJs since they have the opportunity to see
and hear witnesses testify? However, in some circumstances, the Judicial Officer
has reversed as to the facts where: (1) documentary evidence or inferences to be
drawn from the facts are involved, /n re Gerald F. Upton, 44 Agric. Dec. 1936,
1942 (1985); In re Dane O. Petty, supra, 43 Agric. Dec. at 1421; In re Aldovin
Dairy, Inc., 42 Agric. Dec. 1791, 1797-98 (1983), aff'd, No. 84-0088 (M.D. Pa.
Nov. 20, 1984); Inre Leon Farrow, 42 Agric. Dec. 1397, 1405 (1983), aff'd in part
and rev'd in part, 760 F.2d 211 (8th Cir. 1985); In re King Meat Co., 40 Agric.
Dec. 1468, 1500-01 (1981), aff'd, No. CV 81-6485 (C.D. Cal. Oct. 20, 1982),

’E.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981), aff'd, No. CV 81-6485 (C.D.
Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) (to consider newly
discoveredevidence), order on remand, 42 Agric. Dec. 726 (1983), aff'd, No. CV 81-6485 (C.D. Cal.
Aug. 11, 1983) (original order of Oct. 20, 1982, reinstated nunc pro tunc), aff'd, 742 F.2d 1462 (9th
Cir. 1984) (unpublished) (not to be cited as precedent under 9th Circuit Rule 21); compare In re
Richard L. Thornton, supra, 38 Agric. Dec. at 1426-28 (Remand Order), final decision, 38 Agric. Dec.
1539 (1979) (affirming Judge Baker's dismissal of Complaint on remand where she had originally
accepted the testimony of Respondent's wife, Respondent's employee, and Respondent's “real good
friend" over that of three disinterested USDA veterinarians); In re Unionville Sales Co., 38 Agric. Dec.
1207, 1208-09 (1979) (Remand Order); In re National Beef Packing Co., 36 Agric. Dec. 1722, 1736
(1977), aff'd, 605 F.2d 1167 (10th Cir. 1979).
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remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) (to consider newly
discovered evidence), order on remand, 42 Agric. Dec. 726 (1983), aff'd, No. CV
81-6485(C.D. Cal. Aug. 11, 1983) (original order of Oct. 20, 1982, reinstated nunc
pro tunc), aff'd, 742 F.2d 1462 (9th Cir. 1984) (unpublished) (not to be cited as
precedentunder 9th Circuit Rule 21); (2) the record is sufficiently strong to compel
a reversal as to the facts, In re Eldon Stamper, 42 Agric. Dec. 20, 30 (1983), aff'd,
722 F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992); or (3) an
ALJ's findings of fact are hopelessly incredible, Fairbankv. Hardin, 429 F.2d 264,
268 (9th Cir.), cert. denied, 400 U.S. 943 (1970); In re Rosia Lee Ennes, 45 Agric.
Dec. 540, 548 (1986).

Moreover, the Judicial Officer is not bound by the ALJ's credibility
determinations, and may make separate determinations of witnesses' credibility,
subject only to court review for substantialevidence. Mattes v. United States, 721
F.2d 1125, 1128-29 (7th Cir. 1983).* The reasons for my rejection of the ALJ's
credibility determinations with respect to Messrs. Saulsbury and Mayes are fully
explained in the Decision and Order filed May 7, 1996. In re Saulsbury
Enterprises, supra, 55 Agric. Dec. at 38-41.

Fifth, Respondents contend that:

“See also In re Garelick Farms, Inc., 56 Agric. Dec. __, slipop. at 50 (Jan. 14, 1997); In re Volpe
Vito, Inc., 56 Agric. Dec. __, slipop. at95 (Jan. 13, 1997); In re John T. Gray, supra, slip op. at 9-10;
Inre Jim Singleton, 55 Agric. Dec. ___, slip op. at 5 (July 23, 1996); In re William Joseph Vergis, 55
Agric. Dec. 148, 159 (1996); In re Midland Banana & Tomato Co., 54 Agric. Dec. 1239, 1271-72
(1995), aff'd, No. 95-3552 (8th Cir. Jan. 7, 1997); In re Kim Bennett, 52 Agric. Dec. 1205, 1206
(1993); In re Christian King, 52 Agric. Dec. 1333, 1342 (1993); In re Tipco, Inc., 50 Agric. Dec. 871,
890-93 (1991), aff'd per curiam, 953 F.2d 639 (4th Cir.), 1992 WL 14586, printed in 51 Agric. Dec.
720 (1992), cert. denied, 506 U.S. 826 (1992); In re Rosia Lee Ennes, supra, 45 Agric. Dec. at 548,
In re Gerald F. Upton, supra, 44 Agric. Dec. at 1942; In re Dane O. Petty, supra, 43 Agric. Dec. at
1421; In re Eldon Stamper, supra, 42 Agric. Dec. at 30; In re Aldovin Dairy, Inc., supra, 42 Agric.
Dec. at 1797-98; In re King Meat Co., supra, 40 Agric. Dec. at 1500-01. Sce gencrally Universal
CameraCorp. v. NLRB, 340 U.S. 474, 496 (1951) (the substantial cvidence standard is not modified
in any way ‘when the Board and the hearing examiner disagree); JCC, Inc., v. CFTC, 63 F.3d 1557,
1566 (11th Cir. 1995) (agencieshave authority to make independentcredibility determinations without
the opportunityto view witnesses firsthand and are not bound by ALJ credibility findings); Dupuis v.
Secretary of Health and Human Services, 869 F.2d 622, 623 (1st Cir. 1989) (per curiam) (while
considerabledeference is owed to credibility findings by the ALJ, the Appeals Council has authority
to reject such credibility findings); Pennzoil v. Federal Energy Regulatory Comm'n, 789 F.2d 1128,
1135 (5th Cir. 1986) (the Commission is not strictly bound by the credibility determinations of the
ALJ); Retail, Wholesale & Dep't Store Unionv. NLRB, 466 F.2d 380, 387 (D.C. Cir. 1972) (the Board
has the authority to make credibility detcrminations in the first instance, and may even disagree with
a trial examiner's finding on credibility); 3 Kenneth C. Davis, Administrative Law Treatise § 17:16
(1980 & Supp. 1989) (the agency is entirely free to substitute its judgment for that of the hearing
officer on all questions, even including questions that depend upon demeanor of the witnesses).



SAULSBURY ENTERPRISES, INC., ET AL. 91
56 Agric. Dec. 82

The judicial officer seriously erred in refusing to attribute to the end
use of the product as that stated in the letters from President Spear of Haida
Sales (JO 36-37) There the judicial officer states that Spear's letters are
purposely vague about "Haida Sales mysterious client and the use of
Respondents' product.” The JO further seriously errs by "inferring" that
there is no such end user and that there is no mystery distillery product.
First, the ALJ specifically found that the product was shipped to Canada for
distillery purposes, were off-grade raisins which would have failed to
qualify as standard raisins in the industry. (ALJ's D&O at pp. 10-11,14-16)

Secondly, USDA hid from the Respondent(s] the first letter from Mr.
Spear to the Complainant, no doubt because it provided extremely
exculpatory evidence that the product was not used to compete with raisins,
but was used for distillery purposes. (Complainant's Exhibit "9") (See RX
7,RX 3) Spear[] specificallystated that he did not import Californiaraisins,
but imported some dried grapes for distillery purposes, and the product
contained "leaves, branches, stems, grapes in various states of decay or
dryness.” (RX 7) In a letter to Respondents' counsel, (RX 3), the buyer
stated that he had a customer in Vancouver who was looking for dried
grapes for distillery purposes and "the product involved was dried grape still
with a lot of moisture and greenness in it with sticks and leaves and pieces
of vines." He also stated in this letter that he had received various phone
calls from the Department of Agriculture asking about the same shipments
and he provided them the same information that he was providing to
Respondents' counsel. The product was not raisins. (RX 7, RX 3) That's
precisely what he advised Renee Wassenberg. (CX 8, 9)

Respondents' Petition for Reconsideration at 4-5.

I disagree with Respondents' contention that it was error to find that Respondents
product was not used for distillery purposes, as described in Mr. Spear's letter dated
February 8, 1995, to Respondents' counsel, (RX 3), and Mr. Spear's undated letter
to Mr. Lewis, (RX 7). The Decision and Order filed May 7, 1996, fully explains
my reasons for giving no weight to Mr. Spear’'s letters with respect to the product
that Respondents shipped to Canada. In re Saulsbury Enterprises, supra. The
primary reasons for giving no weight to Mr. Spear's letters are that I find that Mr.
Spear’s letters are inconsistentwith statements that Mr. Spear made to Phyllis Bond
regarding the nature of Respondents’ product, /n re Saulsbury Enterprises, supra,
55 Agric. Dec. at 24, 32, 34; Mr. Spear's letters do not clearly identify the end use
of the product or the end user, In re Saulsbury Enterprises, supra, 55 Agric. Dec.
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at 32-34; and the purchase of Respondents’ product for distillery purposes, as
described in Mr. Spear's letters, (RX 3, 7), is not plausible, In re Saulsbury
Enterprises, supra, 55 Agric. Dec. at 28-32.

Moreover, the record does not support Respondents' contention that "USDA hid"
from Respondents the letter from Mr. Spear to Mr. Lewis, (RX 7).

Sixth, Respondents contend that:

The judicial officer makes a critically serious error by stating that it
was up to the Respondentsto bring in Mr. Spear to testify and "this mystery
of the end user was always in the power of the Respondents to reveal."
Where does the judicial officer find any authority for the Respondent|s] to
subpoena a witness from Canada[?] There is no authority for the
Respondent[s] to subpoena a witness from Canada.

Respondents’ Petition for Reconsideration at 5.
The Administrative Procedure Act provides with respect to burden of proof that:

§ 556. Hearings; presiding employees; powers and duties; burden of
proof; evidence; record as basis of decision

(d) Except as otherwise provided by statute, the proponent of a rule or
order has the burden of proof.

5 U.S.C. § 556(d).

The standard of proof by which the burden of persuasion is met is the
preponderanceof the evidence standard. Herman & MacLean v. Huddleston, 459
U.S. 375, 387-92 (1983); Steadman v. SEC, 450 U.S. 91, 92-104 (1981). The
standard of proof in administrative proceedings conducted under section 8c(14)(B)
of the AMAA is preponderanceof the evidence, and Complainant, as the proponent
of an order in this proceeding, has the burden of proof. However, the burden of
proof does not require Complainantto disprove each of Respondents' assertions or
theories of the case. I find that Complainant met its burden of proof in this case.

Respondents were free to introduce evidence supporting their contention that the
product that they shipped to Canada was not raisins. I did not find in the Decision
and Order filed May 7, 1996, as Respondents assert, that Respondents were
required to call Mr. Spear as a witness. In re Saulsbury Enterprises, supra.
However, 1 did find that Respondents failed to introduce sufficient evidence to
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overcome Complainant's evidence that the product that Respondents' shipped to
Canada was raisins, as follows:

I specifically reject Respondents' assertion that Complainant bore the
burden of disproving Respondents'"end user” defense, and that Complainant
should have investigated more thoroughly in Canada for the end user. On
the contrary, this mystery of the end user was always in the power of the
Respondentsto reveal. Respondents,and their export agent, President Spear
of Haida Sales, could have made Respondents'case plausible at any time by
revealing the end user, and the end use. Instead, Mr. Spear was virtually
non-responsive both to AMS Compliance Director David N. Lewis'
August 7, 1991, letter, and to investigator Wassenberg's August 19, 1991,
telephone call, requesting Haida Sales, Ltd.'s, records to verify receipt of
Respondents' raisins, as follows: '

We request that you provide us with copies of the receiving
manifests, bills of lading, and any other documentation you
received from either Mr. Saulsbury or ABC Customs Brokers for
the years 1985, 1987, 1988, 1989, and 1990, concéming
Mr. Saulsbury's raisin shipments. We also request copies of the
documents in your records (contracts with Mr. Saulsbury and/or
ABC Customs Brokers, letters and other correspondence) which
relate to the shipment of those raisins.

CX42; RX 8.
President Stuart G. Spear's letter, in its entirety reads as follows:

In answer to your letter, date stamped August 7, 1991, I
should like to answer as follows.

I, nor my company, Haida Sales Ltd., has ever imported
California raisins.

We have brought in, each fall, totes (1500 lbs) of semi-dried
grapes for distillery purposes. This product contains leaves,
branches, stems, grapes in various states of decay or dryness.

RX 7.
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In contrast, Mr. Spear told Respondents' office manager Phyllis Bond,
how much he loved the "raisins.” Thus, Spear's letters, (RX 3, 7),
supporting Respondents' description of the product are completely undercut
by the credible hearsay testimony of Bond who testified that Spear told her
how pleased he was with Respondents' "beautiful,” "best," and "perfect”
raisins. (Tr. 478-79, 503.)

Complainant'stheory of the case is that Respondentsignored the Raisin
Order, and exported Respondents’ uninspected, albeit routine, annual,
standard raisin crop to Canada. After Complainant introduced substantive
evidence that the product was indeed raisins, I find that the burden of
coming forward with opposing evidence--beyond that of mere testimonial
assertionsto the contrary by Respondent Saulsbury and employee Mayes--
shifted to Respondents. That is, if Respondents' defense to the Complaint
of shipping uninspected raisins is that their product was not raisins, the
evidence should be more than just evidence that their buyer asked for non-
raisins. The evidence should document that the buyer got non-raisins; and,
at least, counter the evidence from witness Bond that what she saw shipped
was raisins. Respondents, concerning three full crop years, did not put on
any evidence that what arrived in Canada was that which the Respondents
testified that they shipped. They could have, they did not, and I infer,
therefore, that Complainant is correct on this issue.

In re Saulsbury Enterprises, supra, 55 Agric. Dec. at 33-34.

Seventh, Respondents contend that the Judicial Officer erred by imposing a
sanction of $120,000 for failing to have 60 shipments of raisins to Canada
inspected, as follows:

The judicial officer then holds that since 60 ship[ments] of raisins to Canada
did not have either incoming or outgoing inspections, there thus w(ere} 120
violations, mandating an assessment of $1,000.00 for each. Why is it that
the judicial officer believes that an incoming and outgoing inspection, based
upon these facts (even if this judicial officer finds it in this case) warrants
two sanctionable violations for each shipment, as opposed to one, and
therefore doubling the penalties for the same conduct([?]

Respondents' Petition for Reconsideration at 8.
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I disagree with Respondents' contention that it was error to assess Respondents
a civil penalty of $120,000 for failing to have incoming and outgoing inspections
for 60 shipments of raisins which Respondents sent to Canada.

Section 8c(14)(B) of the AMAA provides:

§ 608c. Orders regulating the handling of commodity
(14) Violation of order; penalty

(B) Any handler subject to an order issued under this section, or any
officer, director, agent, or employee of such handler, who violates any
provision of such order may be assessed a civil penalty by the Secretary not
exceeding $1,000 for each such violation. Each day during which such
violation continues shall be deemed a separate violation[.}] . . . The
Secretary may issue an order assessing a civil penalty under this paragraph
only after notice and an opportunity for an agency hearing on the record.
Such order shall be treated as a final order reviewable in the district courts
of the United States in any district in which the handler subject to the order
is an inhabitant, or has the handler's principal place of business.

7 U.S.C. § 608c(14)(B).

Section 989.58(d) of the Raisin Order, (7 C.F.R. § 989.58(d)), provides, with
certain exceptions not relevantto this proceeding, that each handler shall cause an
inspection and certification to be made of all natural condition raisins acquired or
received by the handler. Section 989.59(d) of the Raisin Order, (7 CF.R. §
989.59(d)), provides, with certain exceptions not relevant to this proceeding, that
each handler shall, at the handler's own expense, before shipping or otherwise
making final disposition of raisins, cause inspection to be made of raisins.
Respondents were required by section 989.58(d) of the Raisin Order, (7 C.F.R. §
989.58(d)), to have their raisins inspected each of the 60 times they acquired the
raisins, and Respondents were required by section 989.59(d) of the Raisin Order,
(7 C.F.R. § 989.59(d)), to have their raisins inspected each of the 60 times they
shipped the raisins. Thus, Respondents failed to have their raisins inspected on 120
separate occasions. Respondents thereby committed 120 distinct violations of the
Raisin Order. In accordance with 7 U.S.C. § 608c(14)(B), Respondents were
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assessed a civil penalty of $1,000 for each of the 120 violations. The assessment
- 0f $120,000 for 120 violations of the Raisin Order does not constitute a "doubling
of the penalties for the same conduct," as Respondents assert.
Eighth, Respondents contend that:

[T]he JO disregarded the ALJ's finding that since the raisins were off-grade
or failing raisins, only 20 reports were required, not 40, the JO rejects this
and hits Saulsbury with a $40,000.00 sanction. The JO makes the same
mistake with respect to his assertion that since there was a 30% reserve in
crop year 1988-89, a 27% reserve in crop year 1989-90, and a 31% in 1990-
91, the Respondents failed to hold raisins for a total of 59 months and
therefore Respondent[s] should be penalized for $1,000.00 a month, i.e.,
$59,000.00. There is absolutely no evidence that Saulsbury's product
competed whatsoever with raisins sold out of the valley in California, and
since reserves only apply to passing raisins that meet the grade
requirements, there can be no violation of the reserve requirements.

Respondents' Petition for Reconsideration at 8.

I agree with Respondents that I do not find that Respondents' raisins were off-
grade or failing raisins. My reasons for concluding that Respondents' raisins were
not off-grade or failing raisins are fully explicated in the Decision and Order filed
May 7, 1996, In re Saulsbury Enterprises, supra, and 1 find no basis in
Respondents' Petition for Reconsideration for reconsidering my conclusion
regarding the quality of Respondents’ raisins. Therefore, Respondents are subject
to the reporting and reserve requirements in the Raisin Order, and the assessment
of a $40,000 civil penalty for Respondents' failure to file 40 reports is in
accordance with the AMAA, and the assessment of a $59,000 civil penalty for
failing to hold raisins in reserve for a total of 59 months is in accordance with the
AMAA.

Moreover, I find nothing in the AMAA or the Raisin Order that limits the reserve
requirementsin the Raisin Order to raisins which "compete with raisins sold out of
the valley in California," as Respondents assert.

Ninth, Respondents assert that:

It is indeed unfortunate when the judicial officer for USDA will
sanction a 75 year old man $219,000.00 for shipments of a product into
Canada off of 160 acres when the judicial officer's own agency dismisses a
$400,000.00 suit against Sunkist who controlled the orange and lemon
marketing orders and used and violated with impugnity [sic] those
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marketing orders to advance their position to the detriment of every other
competitorin the industry. Maybe if Saulsbury had spent $6,000,000.00 a
year lobbying USDA (like Sunkist does) the case would not have been
brought to begin with.

Respondents’ Petition for Reconsideration at 8.

Mr. Saulsbury'sage and gender, the number of acres on which Respondents grow
raisins, and the amount of money Respondents spend a year lobbying are not
relevant to the sanction assessed against Respondents in this proceeding or any
other aspect of this proceeding. Based on the record in this proceeding, I find that
Respondents committed 219 violations of the Raisin Order. Section 8c(14)(B) of
the AMAA, (7 U.S.C. § 608c(14)(B)),authorizes the assessment of a civil penalty
not exceeding $1,000 for each violation and further provides that each day during
which each violation continues shall be deemed a separate violation. The civil
penalty assessed against Respondents is clearly authorized by the AMAA and
warranted under the circumstances, as fully explained in the Decision and Order
filed May 7, 1996, In re Saulsbury Enterprises, supra.

Respondents do not identify the case which they assert was dismissed against
Sunkist. Further, Respondents do not assert that the case against Sunkist was
similar to the instant proceeding against Respondents. Even if I were to find that
a proceeding had been instituted against Sunkist for violations identical to the
violations which I find in this proceeding that Respondents committed, and no
sanction had been imposed against Sunkist, such findings would not be a basis for
my reconsideration of the civil penalty assessed against Respondents. The
imposition of a sanction within the authority of an administrative agency is not
rendered invalid in a particular case because it is more severe than sanctions
imposed in other cases. Butz v. Glover LivestockComm'n Co., 411 U.S. 182, 187-
88 (1973); FCCv. WOKO, Inc., 329 U.S. 223,227-28 (1946); Cox v. United States
Dep't of Agric., 925 F.2d 1102, 1107 (8th Cir. 1991); Spencer Livestock Comm'n
Co. v. Department of Agric., 841 F.2d 1451, 1456-57 (9th Cir. 1988); Lawrence v.
CFTC, 759 F.2d 767, 776 (9th Cir. 1985); Sartain v. SEC, 601 F.2d 1366, 1375
(9th Cir. 1979); General Securities Corp. v. SEC, 583 F.2d 1108, 1110 (9th Cir.
1978) (per curiam); Hiller v. SEC, 429 F.2d 856, 858-59 (2d Cir. 1970); In re
Volpe Vito Inc., supra, slip op. at 112.

Tenth, Respondents contend that:

The penalties imposed upon the Respondents are draconian, violate
Due Process, are not substantially related whatsoever to the harm caused but
merely epitomize[] USDA's and the judicial officer's (past and present)
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disdain for any little guy regulated by a marketing order who is found to
have violated it. BMW of North America, Inc. v. Gore (U.S. Sup. Crt. No.
94-986; decided May 20, 1996)

Respondents' Petition for Reconsideration at 8-9.

I disagree with Respondents' assertion that the penalties assessed against
Respondents epitomize USDA's and the Judicial Officer’s disdain for the "little
guy." The basis for the civil penalty assessed against Respondents is fully
explicated in the Decision and Order filed May 7, 1996, In re Saulsbury
Enterprises, supra, and neither disdain for Respondents nor the size of either
Respondent forms any part of the basis for the civil penalty assessed. (Contrary to
Respondents’ assertions, 1 do not disdain "any little guy regulated by a marketing
order who is found to have violated it." Moreover, | ﬁnd_nothing in the record to
support Respondents'assertions that the United States Department of Agriculture,
as an institution, or that any current or former employee of the United States
Department of Agriculture, disdains "any little guy regulated by a marketing order
who is found to have violated it.")

Further, I disagree with Respondents' assertions that the civil penalty assessed
against Respondents is draconian and is not related to the harm caused by
Respondents. The $219,000 civil penalty assessed against Respondents for 219
violations of the Raisin Order is authorized by the section 8c(14)(B) of the AMAA,
(7 U.S.C. § 608c(14)(B)), and, as discussed in the Decision and Order filed May
7, 1996, is in accordance with the Department's sanction policy and the purpose of
the civil penalty provision in section 8c(14)(B) of the AMAA, (7 US.C. §
608c(14)(B)). In re Saulsbury Enterprises, supra, 55 Agric. Dec. at 46-58.

I also disagree with Respondents'assertion that the civil penalty assessed against
Respondents violates due process. Section 8c(14)(B) of the AMAA, (7 U.S.C. §
608c(14)(B)), provides that the Secretary may issue an order assessing a civil
penalty only after notice and an opportunity for an agency hearing on the record.
Respondents were served with notice in this proceeding on May 31, 1994; a 2-day
hearing was conducted on the record on March 1, 1995, and March 2, 1995; and
the entire proceeding has been conducted in accordance with the Rules of Practice,
which accord Respondents due process. Moreover, Respondents have been
represented by able counsel throughout the entire proceeding.

Eleventh, Respondents contend that:

[Blecauseneither the ALJ nor the judicial officer are Article III courts, and
the case involves penalties, not only was Saulsbury entitled to a trial, but a
jury trial before its peers before an Article III court.
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Respondents' Petition for Reconsideration at 9.

I disagree with Respondents' assertion that Respondentsare entitled to a jury trial
in an Article I1I court. Respondents do not cite any authority for their contention
that they are entitled to a jury trial in an Article III court.

Article 11T of the United States Constitution provides:

Section 1. The judicial Power of the United States, shall be vested in
one supreme Court, and in such inferior Courts as the Congress may from
time to time ordain and establish.

US. Const. art. 1, § 1.

However, Courts have long upheld Congressional delegations of adjudicatory
power to administrativeagencies where the delegationto the administrati\(e agency
invoives power to adjudicate public rights rather than private rights.’ Section

*See CFTCv. Schor, 478 U S. 833, 848 (1986) (Article I does not confer on litigants an absolute
right to the plenary consideration of every nature of claim by an Article IlI court); Thomas v. Union
Carbide Agric. Products Co., 473 U.S. 568, 583 (1985) ("the Court has long recognized that Congress
is not barred from acting pursuant to its powers under Article I to vest decisionmaking authority in
tribunals that lack the attributes of Article III courts[;}" "[m)any matters that involve the application
of legal standards to facts and affect private interests are routinely decided by agency action with
limited or no review by Article Il courts"); Northern Pipeline Constr. Co. v. Marathon Pipe Line Co.,
458 U.S. 50, 64-70 (1982) (Congress has power to create three types of non-Article III tribunals:
territorial courts, courts-martial,and legislative courts and administrativeagencies that adjudicate cases
involving public rights); Atlas Roaofing Co. v. Occupational Safety and Health Review Comm n, 430
U.S. 442, 450 (1977) (the Court has often sustained statutes in which Congress has created statutory
obligations, provided for civil penalties for their violation, and committed exclusively to an
administrative agency the function of deciding whether a violation has in fact occurred); Crowell v.
Benson, 285 U.S. 22 (1932) (by virtue of its authority over maritime taw, Congress may confer on an
agency, which is not an Article III court, power to decide a case involving liability of one individual
to another for death or disability from injuries arising out of the course of employment on the
navigable waters of the United States); Oceanic Steam NavigationCo. v. Srranahan, 214 U.S. 320, 339
(1909) (it is within the competency of Congress, when legislating as to matters exclusively within its
control, to impose appropriate obligations, and sanction their enforcement by reasonable money
penalties, giving to executive officers the power to enforce such penalties without the necessity of
invoking judicial power); Murray's Lessee v. Hoboken Land & Improvement Co., 18 How. 272, 284
(1856) (Congress cannot withdraw from judicial cognizance any matter which, from its nature, is the
subject of a suit at common law, or in €quity, or admiralty; at the same time there are matters,
involving public rights, which may be presented in such form that the judicial power is capable of
acting on them, and which are susceptible of judicial determination, but which Congress may or may
not bring within the cognizance of the courts of the United States, as it may deem proper); Simpson
v. Office of Thrift Supervision 29 F.3d 1418, 1422-23 (9th Cir. 1994) (adjudication of allegations that
officerof a savings and loan associationengaged in unsafe or unsound practicesby the Office of Thrift
Supervision,a non-Article 11 tribunal, does not violate Articie Il of the United States Constitution),
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8¢c(14)(B) of the AMAA, under which this proceeding was instituted, is clearly a
Congressionaldelegation of adjudicatory power to the Secretary of Agriculture to
conduct agency hearings involving public rights. Further any order issued by the
Secretary assessing a civil penalty under section 8c(14)(B) is expressly made
subject to judicial review. (7 U.S.C. § 608c(14)(B).)

Moreover, Respondents have no right to a jury trial. This proceeding is not a
criminal prosecution and the constitutional provisions in Article 111, § 2 of the
United States Constitution and the Sixth Amendment to the United States
Constitution which afford the right to a jury trial in criminal proceedings are not
applicable to this proceeding. The Seventh Amendment to the United States
Constitution provides:

In Suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved, and no fact tried
by a jury shall be otherwise re-examined in any Court of the United States,
than according to the rules of common law.

U.S. Const. amend. VII.

The phrase "Suits at common law" has been construed to refer to cases tried prior
to the adoption of the Seventh Amendment in courts of law in which jury trial was
customary as distinguished from courts of equity or admiralty in which jury trial
was not customary. Atlas Roofing Co. v. Occupational Safety and Health Review
Comm'n, supra, 430 U.S. at 449; Parsons v. Bedford, 3 Pet. 433, 445-46 (1830).
Congress is free to create new statutory public rights, as it did with the enactment
of the AMAA, and assign their adjudicationto an administrativeagency with which
a jury trial would be incompatible, without violating the Seventh Amendment's
requirement that a jury trial is to be preserved in suits at common law. See
Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 51 (1989); Atlas Roofing Co. v.
Occupational Safety and Health Review Comm'n, supra, 430 U.S. at 455.

Twelfth, Respondents contend that the civil penalty assessed and the assessments
which Respondentsare ordered to pay to the Raisin Administrative Committee in
this proceeding violate Article I1 of the United States Constitution. (Respondents'
Petition for Reconsideration at 2.)

cert. denied, 115 S.Ct. 1096 (1995);, Akzo N.V. v. United States Int'l Trade Comm’n, 808 F.2d 1471,
1488 (Fed. Cir. 1986) (adjudication of actions instituted under section 337 of the Tariff Act of 1930
by the United States Trade Commission, a non-Article Il tribunal, does not violate Article III of the
United States Constitution), cert. denied, 482 U.S. 909 (1987).
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I disagree with Respondents. Article II of the United States Constitution, inter
alia, vests executive power in the President of the United States; sets the term of
office for the President and Vice President of the United States; provides for the
method of choosing electors; imposes eligibility requirements for assuming the
Office of the President; prohibits the increase or decrease of the compensation for
the President during the period for which the President is elected; requires that the
President take an oath or affirmation before taking office; imposes duties on the
President; gives the President powers; and provides for removal of the President,
Vice President, and other civil officers of the United States by impeachment. The
Decision and Order filed May 7, 1996, was not related in any way to any of the
provisions of Article II of the Constitution of the United States, and Respondents
fail to identify the manner in which they believe that the Decision and Order filed
May 7, 1996, violates Article II of the Constitution of the United States.
Respondents' assertion that the Decision and Order filed May 7, 1996, violates
Atrticle II of the Constitution of the United States is without merit.

For the foregoing reasons and the reasons set forth in the Decision and Order filed
May 7, 1996, In re Saulsbury Enterprises, supra, Respondents' Petition for
Reconsideration is denied.

Section 1.146(b) of the Rules of Practice, (7 C.F.R. § 1.146(b)), provides that the
decision of the Judicial Officer shall automatically be stayed pending the
determination to grant or deny a timely filed petition for reconsideration. In re
Andershock Fruitland Inc., 55 Agric. Dec. __, slip op. at 1 (Oct. 29, 1996).
Respondents' Petition for Reconsideration was timely filed and automatically
stayed the Decision and Order filed on May 7, 1996. Therefore, since Respondents
Petition for Reconsideration is herein denied, I hereby lift the automatic stay and
the Order in the Decision and Order filed May 7, 1996, is reinstated, with
allowance for time passed, as follows:

Order
Paragraph I

Respondents, Robert J. Saulsbury and Saulsbury Enterprises, jointly and
severally, are assessed a civil penalty in the amount of $219,000. Respondents
shall send a certified check or money order in the amount of $219,000, made
payable to "Treasurer of the United States,” to Colleen Carroll, Esq., Office of the
General Counsel, Room 2014-South Building, United States Department of
Agriculture, Washington, DC 20250-1417, within 100 days after service of this
Order on Respondents.
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Paragraph II

Respondents, Robert J. Saulsbury and Saulsbury Enterprises, jointly and
severally, are ordered to pay to the Raisin Administrative Committee $1,673.30 in
assessments for crop years 1988-1989,1989-1990, and 1990-1991, within 100 days
after service of this Order on Respondents.

In re: MIDWAY FARMS, INC.
94 AMA Docket No. F&V 989-1.
Decision and Order filed April 18, 1997.

Standing — Dismissal with prejudice — Handler — Raisin Marketing Order — Disclosure of
information — Tolling of civil penalties — Discharge of official duties.

The Judicial Officer vacated Chief Administrative Law Judge Victor W. Palmer's (Chief ALJ)
dismissal without prejudice of the 15(A) Petition because the Judicial Officer determined that the
Petition must be dismissed with prejudice to prevent the filing of the same Petition. Petitioner's
allegation in its Petition that it is not a processor, packer, or handler means that it lacks standing to
bring a 15(A) action. The Chief ALJ's views on the irrelevant issues of Petitioner's proprietary
information; untrustworthiness of AMS inspectors; and tolling of civil penalties under 7 US.C. §
14(B), are vacated. The Judicial Officer dismissed the Petition with prejudice, preventing Petitioner
from refiling this Petitionif alleging that Petitioneris not a handier, but not prohibiting Petitioner from
refiling alleging that it is a handler, if the proper documentation is simultaneously filed showing that
it is a handler.

Sharlene Deskins, for Respondent.

Brian C. Leighton, Clovis, California, for Petitioner.

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

Midway Farms, Inc. (hereinafter Petitioner), instituted this proceeding under
section 8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, as
amended (7 U.S.C. § 608c(15)(A)); the federal marketing order regulating the
handling of Raisins Produced From Grapes Grown in California (7 C.F.R. pt. 989)
(hereinafter Raisin Order); and the Rules of Practice Governing Proceedings on
Petitions To Modify or To Be Exempted From Marketing Orders (7 C.F.R. §§
900.50-.71) (hereinafter Rules of Practice), by filing a Petition To Modify Raisin
Marketing Order Provisions/Regulations and/or Petition To Terminate Specific
Raisin Marketing Order Provisions/Regulations, and/or Petition To Exempt
Petitioner From Various Provisions Of The Raisin Marketing Order and Any
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Obligations Imposed In Connection Therewith That Are Not In Accordance With
Law (hereinafter Petition) on July 1, 1994.

On May 10, 1996, Chief AdministrativeLaw Judge Victor W. Palmer (hereinafter
Chief ALJ) filed an Initial Decision and Order dismissing the Petition without
prejudice. On June 4, 1996, Petitionerappealed to the Judicial Officer to whom the
Secretary of Agriculture has delegated authority to act as final deciding officer in
the Department's adjudicatory proceedings subject to 5 U.S.C. §§ 556 and 557
(7 CFR. § 2.35)." On August 9, 1996, the Administrator of the Agricultural
Marketing Service (hereinafter Respondent) filed Oppositionto Petitioner's Appeal
Petition (hereinafter ROPAP), which included a cross-appeal. On September 6,
1996, Petitioner filed Petitioner's Reply to Respondent's Opposition to Petitioner's
Appeal Petition (hereinafter PR). The proceeding was referred to the Judicial
Officer for decision on September 9, 1996.

Based upon careful considerationof the record in this proceeding, I find that the
Chief ALJ reached the correct result in dismissing the Petition, but I find that the
Petition should be dismissed with prejudice. Therefore, the Chief ALJ's Initial
Decision and Order is vacated, and the Petition is dismissed with prejudice.

PERTINENT STATUTES AND REGULATIONS

The pertinent portions of the Agricultural Marketing Agreement Act of 1937, as
amended (hereinafter AMAA), are as follows:

7US.C.:

§ 608a. Enforcement of chapter

(6) Jurisdiction of district courts

The several district courts of the United States are vested with
Jurisdiction specifically to enforce, and to prevent and restrain any person
from violating any order, regulation, or agreement, heretofore or hereafter

'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C.
§§ 450c-450g); ReorganizationPlan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprintefi in5U.S.C.
app. at 1490 (1994); and section 212(a)(1) of the Department of Agriculture Reorganization Act of
1994 (7 U.S.C. § 6912(a)(1)).
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made or issued pursuant to this chapter, in any proceeding now pending or
hereafter brought in said courts.

7 U.S.C. § 608a(6).

§ 608c. Orders regulating handling of commodity

(14) Violation of order; penalty

(B) Any handler subject to an order issued under this section, or any
officer, director, agent, or employee of such handler, who violates any
provision of such order may be assessed a civil penalty by the Secretary not
exceeding $1,000 for each such violation. Each day during which such
violation continues shall be deemed a separate violation, except that if the
Secretary finds that a petition pursuant to paragraph (15) was filed and
prosecuted by the handler in good faith and not for delay, no civil penalty
may be assessed under this paragraph for such violations as occurred
between the date on which the handler's petition was filed with the
Secretary, and the date on which notice of the Secretary'sruling thereon was
given to the handler in accordance with regulations prescribed pursuant to

paragraph (15). . ..

(15) Petition by handler for modification of order or exemption; court
review of ruling of Secretary

(A) Any handler subjectto an order may file a written petition with the
Secretary of Agriculture, stating that any such order or any provision of any
such order or any obligation imposed in connection therewith is not in
accordance with law and praying for a modification thereof or to be
exempted therefrom. He shall thereupon be given an opportunity for a
hearing upon such petition, in accordance with regulations made by the
Secretary of Agriculture, with the approval of the President. After such
hearing, the Secretary shall make a ruling upon the prayer of such petition
which shall be final, if in accordance with law.
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7 U.S.C. §§ 608c(14)(B), (15)(A).

§ 608d. Books and records; disclosure of information; notification of
Congressional committees

(2) Notwithstanding the provisions of section 607 of this title, all
information furnished to or acquired by the Secretary of Agriculture
pursuantto this section, as well as information for marketing order programs
that is categorized as trade secrets and commercial or financial information
exempt under section 552(b)(4) of title 5 from disclosure under section 552
of such title, shall be kept confidential by all officers and employees of the
Department of Agriculture and only such information so furnished or
acquired as the Secretary deems relevant shall be disclosed by them, and
then only in a suit or administrativehearing brought at the direction, or upon
the request, of the Secretary of Agriculture, or to which he or any officer of
the United States is a party, and involving the marketing agreement or order
with reference to which the information so to be disclosed was furnished or
acquired.

7U.S.C. § 608d(2).

§ 610. Administration

(h) Adoption of Federal Trade Commission Act; hearings; report of
violations to Attorney General

For the efficient administration of the provisions of this chapter, the
provisions, including penalties, of sections 48, 49, and 50 of title 15, are
made applicable to the jurisdiction, powers, and duties of the Secretary in
administeringthe provisions of this chapter, and to any person subject to the
provisions of this chapter, whether or not a corporation. . . .

7U.S.C. § 610(h).

105
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The pertinent portion of the Federal Trade Commission Act of 1914, as amended,
is as follows:
15US.C.:

§ 49. Documentary evidence; depositions; witnesses

For the purposes of this subchapter the Commission, or its duly
authorized agent or agents, shall at all reasonable times have access to, for
the purpose of examination, and the right to copy any documentary evidence
of any person, partnership, or corporation being investigated or proceeded
against; and the Commission shall have power to require by subpoena the
attendance and testimony of witnesses and the production of all such
documentary evidence relating to any matter under investigation. Any
member of the Commission may sign subpoenas, and members and
examiners of the Commission may administer oaths and affirmations,
examine witnesses, and receive evidence.

15U.S.C. § 49.
Section 900.51(i) of the Rules of Practice provides:
9C.FR:
PART 900—GENERAL REGULATIONS
SUBPART—RULES OF PRACTICE GOVERNING PROCEEDINGS ON

PETITIONS TO MODIFY OR TO BE EXEMPTED FROM MARKETING
ORDERS

§ 900.51 Definitions.

As used in this subpart, the terms as defined in the act shall apply with
equal force and effect. In addition, unless the context otherwise requires:
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(i) The term handler means any person who, by the terms of a
marketing order, is subject thereto, or to whom a marketing order is sought
to be made applicable[.]

7C.F.R. §900.51(i).
Section 900.52(a) of the Rules of Practice provides:
§ 900.52 Institution of proceeding.

(a) Filing and service of petition. Any handler desiring to complain
that any marketing order or any provision of any such order or any
obligation imposed in connection therewith is not in accordance with law,
shall file with the hearing clerk, in quadruplicate, a petition in writing
addressed to the Secretary.

7 C.F.R. § 900.52(a).
The Raisin Order ‘provides as follows:

9CFR.:

PART 989—RAISINS PRODUCED FROM GRAPES
GROWN IN CALIFORNIA

SUBPART—ORDER REGULATING HANDLING

DEFINITIONS

§ 989.13 Processor.

Processor means any person who receives or acquires natural
condition raisins, off-grade raisins, other failing raisins or raisin residual
material and uses them or it within the area, with or without other
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ingredients, in the production of a product other than raisins, for market or
distribution.

§ 989.14 Packer.

Packer means any person who, within the area, stems, sorts, cleans,
or seeds raisins, grades stemmed raisins, or packages raisins for market as
raisins. . . .

§ 989.15 Handler.

Handler means: (a) Any processor or packer; (b) any person who
places, ships, or continues natural condition raisins in the current of
commerce from within the area to any point outside thereof; (c) any person
who delivers off-grade raisins, other failing raisins or raisin residual material
to other than a packer or other than into any eligible non-normal outlet; or
(d) any person who blends raisins[.] . . .

7 C.FR. §§989.13, .14, .15.
PROCEDURAL HISTORY

On July 1, 1994, Petitioner filed a Petition under 7 U.S.C. § 608c(15)(A)
challengingthe interpretation of "handler" in the Raisin Order. Petitioner alleges
that it is not a raisin handler, not a processor, and not a packer, except under an
unlawful construction of 7 C.F.R. § 989.13 (Petition at 3).

On October 27, 1995, Petitioner was issued a subpoena duces tecum* for
documentsto allow Respondentto determine if Petitioner is & handler (ROPAP at
3 & Ex. E). On November22, 1995, duringa conference call with the Chief ALJ,
Petitioner agreed to supply to Respondent by December 1, 1995, copies of
Petitioner'srecords of off-grade raisin purchases and appropriatly redacted copies

2Respondent states that the October 27, 1995, subpoena was served on Petitioner on November
3, 1995, but I find no return receipt in the record. Petitioner does not claim that it was not served;
but rather, the record reveals that Petitioner is fully familiar with the contents of the subpoena.
Moreover, Petitioner agreed on separate occasions to deliver the same documents as demanded in the
subpoena, e.g., see the Summary of Teleconference, Nov. 22, 1995; and Summary of Teleconference
and Postponementof Hearing. Dec. 4, 1995. Thus, I infer that Petitioner was properly served with
the subpoena duces tecum
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of sales records for the period 1992 through November 22, 1995 (Summary of
Teleconference, Nov. 22, 1995). Petitioner supplied documents on December 6,
1995, but Respondent deemed them both non-responsive to the subpoena and not
the documents Petitioner agreed to provide. The documents were not originals or
copies of originals, but were summaries of other documents. The summaries did
not contain original signatures or dates of preparation. Petitioner's claim that these
documents were filed at the Raisin Administrative Committee (hereinafter RAC)
was not verified by the RAC. Respondent could not verify handler status based
upon the documents (ROPAP at 3-4).

On January 5, 1996, Respondent wrote Petitioneragain requesting the documents
described in the subpoena, but Petitioner wrote Respondent on January 12, 1996,
informing Respondent that the documents already provided would be the only
documents forthcoming (ROPAP at 4 & Ex. F).

On January 22, 1996, Respondent filed a motion seeking dismissal of the Petition
since "Petitioner has failed to establish and in fact denies that it is a handler."
(Motion to Dismiss at 3.) Petitioner did not respond.

On January 22 and 25, 1996, Petitioner and Respondent discussed with the Chief
ALJ Respondent's Motion to Dismiss and the sufficiency of the documents
provided by Petitioner. Also, Petitioner committed to meet with Mr. Nef and Mr.
Stark of the RAC to discuss confidentialdocument review. Petitioner promised to
file the necessary documents with the Hearing Clerk and send them to Respondent
on or before March 29, 1996 (Summary of Teleconferences and Rescheduling of
Hearing). On April 2, 1996, Respondent received additional documents which
Respondent again deemed not responsive to the subpoena and not in accordance
with Petitioner's promise during the January 25. 1996, teleconference agreement
(ROPAP at 5).

On April 10, 1996, the Chief ALJ held a conference call with the parties, and it
was agreed that responsive records would be submitted by April 26, 1996
(Summary of Teleconference, Apr. 10, 1996).

On April 19, 1996, Respondent filed a motion stating that Respondent was
entitled to select the person to review Petitioner's records (Motion to Consider
Review of Petitioner's Records and to Postpone Hearing, Apr. 19, 1996). On April
30, 1996, Petitioner filed a Reply in which Petitioner (a) accused Respondent of
seeking non-available discovery, (b) accepted the burden of proof in this
proceeding, and (c) stated once more that Petitioner is not a handler (Petitioner's
Reply to Respondent's "Motion to Consider Review of Petitioner's Records and to
Postpone Hearing") (hereinafter PRRM). Also, on April 29, 1996, Petitioner sent
Respondent 8 pages of what Respondent considered non-responsive decuments of
little use in determining Petitioner's status under the Raisin Order (ROPAP at 5).
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On April 30, 1996, in a teleconference with the parties, the Chief ALJ outlined
a procedure for an in camera inspection of Petitioner’s "proprietary” records by
appointing Terry Stark, manager of the RAC, as his agent. However, Respondent
urged dismissal of the Petition because Petitioner continued to argue the
contradiction that Petitioner was not a "first handler,” but was, nonetheless, a
handler under an investigatory subpoena (see PRRM at 1). The Chief ALJ
"continue[d] to reserve ruling on respondent's motion to dismiss.” (Summary of
Teleconference, Apr. 30, 1996.)

On May 6, 1996, Respondent filed another Motion to Dismiss, contending that
there are two bases for dismissal of the Petition: first, Petitioner cannot bring a
15(A) Petition because it has not established that it is a handler; and second,
Petitioner has repeatedly failed to comply with the subpoena (Respondent's Second
Motion to Dismiss).

On May 9, 1996, Respondent filed a response to the Chief ALJT's April 30, 1996,
Summary of Teleconference, which response included a request that the Chief ALJ
submit, as a Certified Question to the Judicial Officer, the Chief ALJ's planned
procedure for an in camera inspection. Respondent objects to the characterization
in the Chief ALJ's April 30, 1996, Summary of Teleconference, that Respondent
agreed to the in camera inspection. Respondent states that both at that April 30,
1996, teleconference and in Respondent's Motion to Consider Review of
Petitioner'sRecords and to Postpone Hearing, Respondenttook the position that the
Petitioner must provide Respondent unencumbered access to Petitioner's
subpoenaed records (Respondent's Response to Summary of Teleconference; and
Request to Certify Question of In Camera Inspection to Judicial Officer).

On May 10, 1996, the Chief ALJ dismissed the Petition without prejudice "on the
technical grounds that Petitioner has not and, without producing its records, cannot
show itselfto be a handler subject to the Act as 7 U.S.C. § 608c(15)XA) requires,”
as follows:

DISMISSAL OF PETITION

The issue [in] this case is whether Petitioner is a first handler subject
to assessments under the Raisin Marketing Order for "junk raisins” it has
handled.

The dispositive evidence on this issue consists of the records of
Petitioner's purchases and sales of raisins.
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Ifas the Petitioneralleges, Petitioner's records show it not to be a first
handler because it sold its raisins to outlets to which assessments are not
intended to attach, Petitioner would be exempt from monetary obligations
under the Raisin Marketing Order. But for that determination to be made,
Petitioner's records need be produced for inspection. Petitioner is fearful
that proprietary information respecting the comparative prices it pays and
receives, and the identities of those who buy "junk raisins,” will become a
matter of public knowledge if it is compelled to produce these documents
in an unredacted form. If that were to happen Petitioner states its now
profitable "niche" business would probably be lost.

111

For that reason, Petitioner has requested that only redacted copies of its
records be made part of the public record and that the unredacted originals be
examined in camera. Unfortunately, the records are voluminous and require
some expertise to properly understand them. Therefore, I have been seeking an
agreement between the parties as to a suitable trustworthy person who would act
as my agent to undertake the in camera inspection. Respondent wants one of its
inspectors to perform this review. Petitioner does not believe the suggested
inspector would keep the information completely confidenitial and has instead
suggested Terry Stark, the manager of the Raisin Committee. [ believe he would
be a reasonable choice and made that part of my Summary of Teleconference of

April 30, 1996.

However, Respondent has since advised that Mr. Stark is neither
available nor inclined to perform this task. Respondent also challenges my
authority to require an in camera inspectionand has asked that the question
be certified instead to the Judicial Officer for his ruling.

The present posture of this case and the predicaments confronting both
Petitioner and Respondent are unique. Respondent cannot determine
whether or not Petitioneris violating the Raisin Marketing Order and hence
the Act, without reviewing its records. Petitioner is fearful its business will
evaporate if the proprietary information contained within the records
becomes public.

By filing this administrative petition under 7 U.S.C. § 608{c](15)(A),
Petitioner has tolled the civil penalties which might be assessed if an
administrativeaction is filed against it pursuant to 7 U.S.C. § 608c(14)(B).
Secondly, Petitioneranticipatesthat should an injunctive action be initiated
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against it in a federal district court under 7 U.S.C. § 608a(6), to compel the
turnover of its records, it might not be permitted to defend on the ground
that its activities are not covered by the Act and the Raisin Marketing Order
because it did not first exhaust an available administrative remedy for
determining the issue.

For these reasons, I have allowed this case to go forward. But upon
reflection, a United States District Court Judge has the requisite powers that
I lack to properly supervise an appropriate in camera inspection. Therefore,
I am dismissing the petition without prejudice on the technical grounds that
Petitioner has not and, without producing its records, cannot show itself to
be a handler subject to the Act as 7 U.S.C. § 608c(15)(A) requires.
Inasmuch as no action is presently pending against Petitioner for violation
of the Act or the Raisin Marketing Order, this ruling causes it no harm.
Should Respondent initiate a proceeding in a United States District Court to
obtain Petitioner's records, Petitioner will be able to demonstrate by this
ruling why an appropriate in camera inspectionneed be conducted under the
District Court's auspices in exercise of its extensive powers which I do not
possess. The power, for example, to dismiss the government action or
otherwise sanction it, if the government refuses to accept the conditions
prescribed for an in camera inspection. Moreover, inasmuch as the petition
was filed as required by 7 U.S.C. § 608c(14)(B) and was dismissed on the
technical grounds advanced by Respondent's two Motions to Dismiss, civil
penalties against Petitioner are tolled until and unless a (14)(B) action is
initiated in the future, at which time a (15)(A) petition may again be filed to
continue tolling them.

Dismissal of Petition.
DISCUSSION

It is well settled that the burden of proof in a proceeding instituted under section
8c(15)A) (7 U.S.C. § 608c(15)(A)) rests with Petitioner.® Petitioner, therefore,

United States v. Rock Royal Co-op., Inc., 307 U.S. 533 (1939); Lewes Dairy, Inc. v. Freeman,
401 F.2d 308, 316-17 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969); Boonville Farms Coop., Inc.
v. Freeman, 358 F.2d 681, 682 (2d Cir. 1966); United States v. Mills, 315 F.2d 828, 836, 838 (4th
Cir.), cert. denied sub nom. Willow Farms Dairy, Inc. v. Freeman, 374 U.S. 832 (1963), cert.
denied, 375 U.S. 819 (1963); Sterling Davis Dairy v. Freeman, 253 F. Supp. 80, 83 (D.N.J. 1965);
. Windham Creamery, Inc. v. Freeman, 230 F. Supp. 632, 635-36 (D.N.J. 1964), aff'd, 350 F.2d 978
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bears the initial burden of coming forward with evidence sufficient for a prima
facie case.* Petitioner has failed to carry its burden in this proceeding.

The only relevant issue in this 15(A) proceeding is whether Petitioner is a
handler. Untiland unless Petitioner can establish handler status, none of the other
issues Petitioner raises can be addressed in this 15(A) proceeding. It is well-settled
under the AMAA and the Rules of Practice that only a handler has standing to file
a 15(A) Petition. "Underthe Act(7U.S.C. § 608c(15)(A))and the rules of practice
(7 C.F.R. §[§] 900.51(i), .52(a)), an administrative proceeding of this nature can
be instituted only by a “handler' subject to the applicable [commodity] order." /n
re Kent Cheese Co., Inc., 43 Agric. Dec. 34, 36 (1984). See also In re M&R
Tomato Distributors, Inc., 41 Agric. Dec. 33 (1982); Inre Sequoia Orange Co., 40
Agric. Dec. 1908 (1981).

The Department looks very carefully at a petitioner's status. In fact, a great deal
of deference is accorded a petitione’'s claim that it is a handler, when the question

(3d Cir. 1965), cert. denied, 382 U.S. 979 (1966); Bailey Farm Dairy Co. v. Jones, 61 F. Supp 209,
217 (E.D. Mo., 1945), aff'd, 157 F.2d 87 (8th Cir.), cert. denied, 329 U.S. 788 (1946); Wawa Dairy
Farms, Inc.-v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa. 1944), aff'd, 149 F.2d 860 (3d Cir.' 1945); In
re Garelick Farms, Inc., 56 Agric. Dec. __, slip op. at 3 (Jan. 14, 1997):"In re Mil-Key Farm, Inc.,
54 Agric. Dec. 26, 54 (1995); In re Hershey Chocolag U.S.A., 53 Agric. Dec. 17, 32 (1994), aff d,
No. 1:CV-94-945(M.D. Pa. Feb. 3, 1995); In re Andersen Dairy, Inc., 49 Agric. Dec. 1, 11 (1990);
In re Belridge Packing Corp., 48 Agric. Dec. 16, 72-73 (1989). aff'd sub nom. Farmers Alliance for
Improved Regulations (FAIR) v. Madigan, No. 89-0959-RCL, 1991 WL 178117 (D.D.C. Aug. 30,
1991); In re Borden, Inc., 46 Agric. Dec. 1315, 1374 (1987), aff'd, No. H-88-1863 (S.D. Tex. Feb.
13, 1990), printed in 50 Agric. Dec. 1135 (1991); In re County Line Cheese Co., 44 Agric. Dec. 63,
81(1985), aff'd, No. 85-C-1811 (N.D. L. June 25, 1986), ~f'd, 823 F.2d 1127 (7th Cir. 1987): In
re Aldovin Dairy, Inc., 42 Agric. Dec. 1791, 1797 (1983), aff'd., No. 84-0088 (M.D. Pa. Nov. 20.
1984); In re Moser Farms Dairy, Inc., 41 Agric. Dec. 7, 8-9 (1982); In re Michaels Dairies, Inc.,
33 Agric. Dec. 1663, 1701 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), printed in 34 Agric.
Dec. 1319(1975), aff'd mem., 546 F.2d 1043 (D.C. Cir. 1976): In re Yasgur Farms, Inc., 33 Agric.
Dec. 389. 401-02 (1974); In re Fitchent Brothers, Inc.. 31 Agric. Dec. 1552, 1571 (1972): In re Clvde
Lisonbee, 31 Agric. Dec. 952, 961 (1972); In re Adam L. Liptak, 24 Agric. Dec. 1176, 1181 (1965).

‘NLRB v. Transportation Management Corp., 462 U.S. 393, 403 n.7 (1983); Hazardous Waste
Treatment Council v. EPA, 886 F.2d 355, 366 (D.C. Cir. 1989), cert. denied sub nom. American
Petroleum Institute v. EPA, 498 U.S. 849 (1990); Bosma v. United States Dep't of Agric.. 754 F.2d
804, 810 (9th Cir. 1984); Environmental Defense Fund, Inc. v. EPA, 548 F.2d 998, 1004 (D.C. Cir.
1976), cert. denied sub nom. Velsicol Chemical Corp. v. EPA, 431 U.S. 925 (1977); NLRB v. Mastro
Plastics Corp., 354 F.2d 170, 176 (2d Cir. 1965), cert. denied, 384 U.S. 972 (1966). See also
Attorney General's Manual on the Administrative Procedure Act 75 (1947) ("There is some indication
that the term “burden of proof’ was not employed in any strict sense, but rather as synonymous with
the “burden of going forward'"); 3 Kenneth C. Davis, Administrative Law Treatise § 16.9 (1980 &
Supp. 1989) (the burden allocated by the Administrative Procedure Act is the burden of going
forward, not the ultimate burden of persuasion).
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is a motion to dismiss for want of standing. In Asakawa Farms, it is explained that
allegations of material fact in a petition must be construed in the light most

favorable to a petitioner claiming handler status when considering a motion to
dismiss:

Respondent contends that Petitioners . . . are not handlers and as a
result lack the necessary standing to file a petition pursuant to section
608c(15)(A)ofthe AMAA. All of the Petitioners, however, have stated in
their petitions that they are handlers. Allegations of material fact contained
in the petitions must be construed in the light most favorable to the
Petitioners when considering a motion to dismiss for want of standing.
Warth v. Seldin, 422 U.S. 490, 501 (1975). Therefore, I will assume for
purposes of the motion to dismiss only, that each of the Petitioners was a
handler at all times pertinent.

In re Asakawa Farms, Inc., 50 Agric. Dec. 1144, 1149 (1991), appeal docketed,
No. CV-F-91-686-OWW (E.D. Cal. 1991).

On the other hand, Petitioner in this proceeding alleges that it is not a processor,
packer, or handler subject to the Raisin Order. ("MIDWAY FARMS alleges that
it is not a processor, not a packer and not a handler of California raisins pursuant
to the Raisin Marketing Order.” (Petition at 3.)) Petitioner's conclusory pleading
leaves Petitioner no standing to bring a 15(A) Petition.

Therefore, the Chief ALJ was correct to dismiss the Petition on the grounds that
Petitioner did not produce records sufficient to prove it was a handler (Dismissal
of Petition at 2). However, the Chief ALJ erred by dismissing the Petition without
prejudice because Petitioner alleges in the Petition that it is not a handler. The
Chief ALJ's dismissal without prejudice would allow Petitioner to refile the same
flawed Petition.

Therefore, | am dismissingthe Petition with prejudice, since Petitioner should not
again attempt to litigate the interpretationof "handler" in a 15(A) proceeding, while
alleging itself not to be a handler. On the other hand, there is precedent in Kent
Cheese for allowing Petitioner to refile essentially the same Petition, if it alleges
that it is a handler and files simultaneously the pertinent documents to prove itself
a handler:

Petitioner alleges no facts, and makes no argument, to show that it is
a handler, as thus defined. Instead, petitionerargues that it has some agency
relationship with Certified Growers of Illinois, Inc., which is admittedly a
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"handler," and that "Certified Growers of Illinois at Kent, lllinois and/or
Kent Cheese Co. Inc. is a handler under the law" (Appeal Brief, at 12).

It is not enough for petitionerto show that Certified Growers "and/or"
Kent Cheese is a handler. To have standing here, petitioner must show that
Kent Cheese Co., Inc., is a handler. That has not been done.

Since petitioner has not shown that it is a handler, and does not even
argue that it meets the definition of "handler” in the Order, the petition
should be dismissed with prejudice. This would not, of course, preclude the
filing of a petition under § 8c(15)(A) of the Act by Certified Growers of
Illinois, Inc.

In re Kent Cheese, supra, 43 Agric. Dec. at 36-37.

Petitioner may appeal this decision to a district court of the United States, and the
Chief ALJ's views on irrelevant issues, including proprietary information; use of
Agricultural Marketing Service (hereinafter AMS) inspectors to examine -
Petitioner'srecords based on unsubstantiated allegations regarding the inspectors'
trustwor thiness; and the tolling of 7 U.S.C. § 608¢c(14)(B) civil penalties during
pendency of a good faith 7 U.S.C. § 608c(15)(A)Petition should not be part of the
court's deliberations. Therefore, I vacate the Chief ALJ's Dismissal of Petition.

The Chief ALJ erred in according protection to Petitioner's "proprietary
information."  Petitioner's "proprietary information" is not protected from
inspection and appropriate disclosure by the Secretary, and must be made available
to the Secretary, when the Secretary is party to an administrative proceeding
involving the relevant marketing order (7 U.S.C. § 608d(2)).

Further, the Chief ALJ erred by acquiescing to Petitioner's unfounded assertion
that certain named AMS inspectors were untrustworthy. The Chief ALJ should
have rejected Petitioner'sunsubstantiatedaccusations against AMS inspectors Terry
Kaiser and Rene Wassenberg. Even though I make no overall judgment in this
Decision and Order as to the Chief ALJ's personal use of agents to perform
inspections in all circumstances, the Chief ALJ was in error to give credence to
Petitioner's unsubstantiated accusations that AMS personnel are not trustworthy,
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because, in the absence of clear evidence to the contrary, there is a presumption of
regularity in the discharge of official duties by federal officers.’

Therefore, 1 find that it was error to reject Respondent's investigators on
unsubstantiated charges, when they were properly seeking to inspect Petitioner's
records to determine if it was a handler.

Next, I disagree with and reject the Chief ALJ's apparent view that a petitioner
may toll civil penalties (as provided in 7 U.S.C. § 608c(14)B)) during the
pendency of a 15(A) Petition, by merely filing a 15(A) Petition. The pertinent part
of 14(B) provides that no civil penalty may be assessed during the pendency of a
15(A) Petition if "the Secretary finds that a petition . . . was filed and prosecuted
.. . in good faith and not for delay" (7 U.S.C. § 608c(14)(B)). The Chief ALJ
erroneously makes no provision for the requisite finding by the Secretary.

Moreover, the statute not only requires that the 15(A) Petition be found to have
been filed in good faith and not for delay, but also requires that the Petition be
found to have been prosecuted in good faith and not for delay. Thus, the Chief
ALJ also makes no provision for the Secretary's requisite finding that the Petition
was prosecuted in good faith and not for delay. These principles would be applied
to Petitioner's situation in any subsequent 14(B) proceeding in the following

"manner. Petitioner is seeking, inter alia, declaratory relief from the reporting
requirements described in the RAC's June 13, 1994, letter (Petition Ex. A). Such
relief is not an unreasonable goal and could be considered a good faith reason to
file a 15(A) Petition. However, I agree with Respondentthat Petitioner could have
easily avoided dismissal of the Petition by providing evidence that it is a handler
(ROPAP at 8). An examination of the Procedural History, supra, reveals that
during a teleconference with the Chief ALJ and Respondent on November 22,
1995, Petitioner promised to deliver the pertinent records to Respondent by

SUnited States v. Mezzanatto, 115 S.Ct. 797, 806 (1995) (the fact that there is potential for abuse
of prosecutorial bargaining power is an insufficient basis for foreclosing plea negotiation; the great
majority of prosecutors are faithful to their duties and absent clear evidence to the contrary, courts
presume that public officers properly discharge their duties); INS v. Miranda, 459 U.S. 14, 18 (1982)
(per curiam) (although the length of time to process the application is long, absent evidence to the
contrary, the court cannot find that the delay was unwarranted); United States v. Chemical
Foundation, Inc., 272 U.S. 1, 14-15 (1926) (a presumption of regularity supports the official acts of
public officers, and, in the absence of clear evidence to the contrary, courts presume that they have
properly discharged their official duties); Sunday Lake Iron Co. v. Wakefield TP, 247 U.S. 350 (1918)
(the good faith of taxing officers and the validity of their actions are presumed; when assailed, the
burden of proof is on the complaining party). Accord In re Kim Bennett, 55 Agric. Dec. 176, 210
(1996); In re Mil-Key Farm, Inc., 54 Agric. Dec. 26, 55 (1995); In re Michaels Dairies, Inc., 33
Agric. Dec. 1663, 1701-02 (1974), aff"d, No. 22-75 (D.D.C. Aug. 21, 1975), printed in 34 Agric.
Dec. 1319 (1975), aff'd mem., 546 F.2d 1043 (D.C. Cir. 1976)..
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December 1, 1995, but that the promised documents were not delivered on that date
or any subsequent date.

Should these same facts be adduced as evidence in a succeeding 14(B)
proceeding, I would be inclined to find that the 15(A) Petition instituting this
proceeding was filed in good faith and not for delay, but only prosecuted in good
faith and not for delay until December 1, 1995. Any appropriate civil penalties
would be calculated accordingly. However, my inclination is not prejudicial,
because evidence could be introduced in any succeeding 14(B) proceeding to show
that the 15(A) Petition in this proceeding was filed and prosecuted in bad faith and
for delay, while the Petitioner would be free to refute that evidence, and my
inclination, by showing that the Petition was filed and prosecutedin good faith and
not for delay.

For the foregoing reasons, the following Order should be issued.

Order

The relief requested by Petitioner is denied, and the Petition is dismissed with
prejudice.

In re: AUVIL FRUIT COMPANY, HOVERHAWK, INC., AND LYONS &
SON, INC.

95-AMA-Docket No. F&V 923-1.

Decision and Order filed April 19, 1996.

Minimum size requirements of Rainier cherries - Rulemaking - Burden of proof - Presumption
that agency action valid - Equal protection- No property right to market a commodity free from
regulation.

Petitioner Auvil Fruit Company challenged the marketing order provisions relating to the minimum
size of Rainier chermies on the grounds that the regulations: 1) are arbitrary and capricious in that the
criteria was not determined based on objective, scientific evidence; 2) unfairly discriminate against
high altitude growers and small family farms in violation of the Fourteenth Amendment’s Equal
Protection guarantees; and 3) constitute an inverse condemnation of private property under the Fifth
Amendment. Administrative Law Judge Baker rejected all of Petitioner’s arguments and dismissed
the petition. The burden of proof rests with the Petitioner and deference must be given to the
Secretary’sactions. Petitioner failed to show that the agency’s actions were arbitrary and capricious.
There was sufficientevidence in the record to support the adoption of the marketing order provisions.
The provisions do not violate the Equal Protection Clause, as the regulations impact all handlers who
may be similarlysituated; and they do not constitutea taking since there is no property right to market
a commodity free from regulation. [Judge Baker dismissed the petition as to Petitioners Hoverhawk
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Inc. and Lyons & Sons, Inc., on the basis that they are not handlers; and they appealed the decision to
the Judicial Officer].

Robert L. Parlette, Wenatchee, WA, for Petitioners.

Sharlene A. Deskins, for Respondent.

Decision and Order issued by Dorothea A. Baker, Administrative Law Judge.

Preliminary Statement and Dismissal of Petition With
Respect to Petitioner Hoverhawk, Inc., a Washington
corporation and Petitioner Lyons & Son, Inc.,

a Washington corporation

This proceeding was instituted by reason of a Petition filed May 9, 1995 pursuant
to the provisions of 7 U.S.C. § 608(c)(15)(A) being section 8c(15)(A) of the
Agricultural Marketing Agreement Act of 1937, as amended. The said Petition
seeks relief from certain provisions of Marketing Order No. 923 (7 C.F.R. Part
923) dated June 16, 1994. 1t is alleged in said Petition that: "Petitioner Auvil Fruit
Company, is a handler of Rainier cherries. Petitioner Hoverhawk, Inc., is a sole
proprietorship and acts as a handler of Rainier cherries when field packing and
selling fruit directly to purchasers. PetitionerLyons & Son[s] Inc., is a handler of
Rainier cherries." The specific terms of Marketing Order No. 923 which are
complained of are those sections which prohibit the sale and shipping of Rainier
cherries of a size smaller than eleven row in interstate commerce.

In challenging the application of certain provisions of Marketing Order No. 923
the Petitioners allege that such provisions, as they may relate to the minimum size
of Rainier cherries, are: (1) not in accordance with law in that they are
unconstitutional; (2) are violative of the Fourteenth Amendment to the United
States Constitution; (3) and such provisions constitute an unequal, discriminatory
application of the law; (4) were adopted in an arbitrary and capricious manner; and
(5) are not based on any objective scientific standard that is related to quality or
edibility of Rainier cherries. It is further alleged that the provisions complained of
are a mere pretext for shrinking supply in an attempt to improperly and, in
contravention of guidelines of the United States Department of Agriculture,
increase the price of Rainier cherries to consumers in interstate markets.

Petitioners' prayers for relief are those which would: declare null and void
those portions of Marketing Order No. 923 which restrict the right of
growers and handlers from dealing in, and packing and shipping, Rainier
cherries from the State of Washington of a size smaller than eleven row.
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Petitioners would seek to have the size twelve row substituted for eleven
row.

In the alternative the Petitioners seek to have the Secretary direct that a )
continuance referendum on this Marketing Order be conducted.

A hearing was held on November 1 and 2, 1995, in Wenatchee, Washington,
before Administrative Law Judge Dorothea A. Baker. The Petitioners were
represented by Robert L. Parlette, Esquire, of Davis, Amneil, Dorsey, Kight and
Parlenem Wenatchee, Washington The Respondent
was rep y oSharlene A. Deskins, Esquire, of the Office of the General
Counsel, Washington, D.C. 20250. In addition to the initial briefing, additional
briefing was required in this case, inasmuch as the Respondent seeks the dismissal
of the Petition with respect to the two Petitioners, Hoverhawk, Inc., and Lyons &
Son, Inc., on the basis they are not handlers and, accordingly, may not pursue this
proceeding. The last brief was filed herein on March 13, 1996. Respondent does
not dispute the standing of Auvil Fruit Company to pursue the remedies available
to it. With respect to Hoverhawk, Inc. and Lyons & Son, Inc., the matter of
dismis3al arises by reason of the fact that within a few minutes from the close of
the hearing, the Respondent made a motion to dismiss, the reason being that said
Petitioners (Hoverhawk and Lyons) were not regarded as "handlers" under the
Order. Respondent's challenge to these two Petitioners with respect to standing
could have been pleaded and raised at an earlier time, even as an affirmative
defense. It was not. The Petitioners maintained that they were surprised at the
close of the hearing with respect thereto. Also, the Judge was surprised. Had this
issue been raised earlier the Judge may have questioned, or, caused to have been
questioned, some of the witnesses with a view to achieving a degree of specificity.
Therefore, the Judge ordered additional briefing with respect to this issue, in lieu
of reopening the hearing to receive additional evidence. The fact that this is an
administrative proceeding does not diminish the fact that among its objectives is
that of arriving at a correct legal solution to the issues presented. This requires a
fair and impartial looking at the facts as opposed to reliance upon a technical
pleading ambush.

The Agricultural Marketing Agreement Act of 1937 authorizes only handlers
subject to marketing orders to obtain administrative review. See 7 U.S.C. §
608c(15)(A). This fact was among those cited by the Supreme Court for its
conclusionthat consumers are foreclosed by the Agricultural Marketing Agreement
Act of 1937 from obtaining reviews of marketing orders. Block v. Community
Nutrition Institute, 467 U.S. 340 (1984).
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In reaching this conclusion, the Supreme Court reviewed the statutory scheme
and found that it:

. . .makes equally clear Congress' intention to limit the classes entitled to
participate in the development of market orders. The Act contemplates a
cooperative venture among the Secretary, handlers, and producers the
principal purposes of which are to raise the price of agricultural products
and to establish an orderly system for marketing them. Handlers and
producers - but not consumers - are entitled to participate in the adoption
and retention of market orders. . . . Nowhere in the Act, however, is there an
express provision for participation by consumers in any proceeding. Ina
complex scheme of this type, the omission of such a provision is sufficient
reason to believe that Congress intended to foreclose consumer participatian
in the regulatory process.

467 U.S. at 346 (citations omitted).

The Response by the Respondent to the Order for Additional Briefing alleges,
among other things, that the court erred to rely on evidence not in the record and
that "* * * the court relied on evidence not presented at the hearing"; that the court
"apparently accepts this document [Strutzel Affidavit] as explaining the operation
of Hoverhawk, Inc. to such a degree that the Respondent must respond with this
brief."; that the court erred by allowing the inclusion of a post-hearing submission
which places the Respondent at a distinct and unfair disadvantage.

I do not believe that I erred in any of the afore-statedmatters. To begin with, the
affidavit referred to by the Government as having been sent to the Judge by
Petitioners' counsel was, in fact, sent to the Acting Hearing Clerk on December 12,
1995, for filing with the case with courtesy copies to Attorney Deskins and the
Judge. Secondly, as noted by the Judge in the Order for additional briefing the
affidavit "was not admitted into evidence in this case” noting the objections of
Respondent, and further:

"Whether or not such affidavit is admissible, it adds nothing of material
importance to the facts already established at the oral hearing, namely the
method of paying the assessments with respect to the cherries.”

The Judge has not admitted the Strutzel affidavit into evidence and is not going
to do so. It shall remain a part of the record as an offer of proof which the Judicial
Officer may admit or not.
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Thirdly, the record evidence received at the oral hearing, in the presence of
Government counsel, describes the operations of Hoverhawk, Inc. and Lyons &
Son, Inc.. Mr. Lyons, the owner and President of Lyons & Son, Inc. described his
operations in detail, including the following testimony:

By Mr. Lyons:

Q  And, so, the people who actually pick the cherries also pack them
in a box?

A Yeah. They -- yeah. That's right. And in fact, before the
marketing order came, why, they picked Number 1 and Number 2, and we'd
go in, and we'd pick them, and they'd pick them in a liner, and then when
they'd get the poundage that they needed, they just pick this container -- this
liner out and just place it in the field, and then we would take it over and put
it on orchard trailers, and then inspect for grade and for size at that time, and
weight.

Q And then you would mark the box with certain gross size?
A Yeah. (Tr. 176).
Q Isee. So, prior to the marketing order, you. ...
Ak k R
Q  Where do you market your fruit now?
A We market our fruit through Holman's, H&H Orchards, and they
-- they do the sales aspect of it and the handling of them, and then the

inspectorscheck. The federal inspectors come in there at the plant and does
the inspecting. (Tr. 181).

LR R O
Q Do you pay assessments on Rainier cherries?

A Oh, yeah. You can't get them inspected unless you do.
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Q Do you pay the assessments to the Washington Cherry
Committee?

A We pay them -- H&H Orchards does the assessing -- not the
assessing, but collects the money, and 1 end up paying it, yeah.

Q But H&H actually pays the assessment?

A Right. They do the marketing for my Rainier cherries. That's
right. (Tr. 194-195).

Likewise, Mr. Gutzwiler (Tr. 91-116) and Mr. Parlette testified as to
Mr. Parlette's operations relative to Rainier cherries.
M. Parlette's testimony contained the following description of his activities:

I market my fruit through the co-op known as Skookum or now
Bluebird. My field man is Norm Gutzwiler, who has testified here today,
and the gentleman who operated my orchard in 1995-94-93, Shad Snyder,
previously testified. Previous to that time, 1 operated the orchard
substantially by myself and contracted out the pruning. (Tr. 229)

¥ %k %k kK

Q Okay. Have you ever handled cherries? And I mean handle as
defined in the marketing order.

A Ihave field packed cherries, just as Mr. Lyons has done.

Q Okay. What [ mean by handle is -- let me refer you to the CFR.
What -- in the interest of time, let me just show you what the definition is.
It's 923.13, and just tell me -- that's what I mean by handle.

A What's your question?
Q Okay. Do you handle cherries as defined in that regulation?

A To the extent that my field pack cherries are marketed through
Skookum, I am a handler of cherries.
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Have you ever paid assessments on --

>

Oh, absolutely. They collect them from me.
Q So, it's actually Skookum that pays the --
A Right. (Emphasis added) (Tr. 250-251).

Moreover, a review of the record as a whole reveals how Hoverhawk, Inc. and
Lyons & Son, Inc. believed they were paying the assessments. The matter of their
status as non-handlers was not brought up until a few minutes before the hearing
closed.

Included among the allegations of the Petition were those that:

"Petitioner Auvil Fruit Company, is a handler of Rainier cherries.
Petitioner Hoverhawk, Inc., is a sole proprietorship and acts as a handler of
Rainier cherries when field packing and selling fruit directly to purchasers.
Petitioner Lyons & Son(s], Inc., is a handler of Rainier cherries."

The description of the Petitioners as being "handlers" is contained on page two
of the Petition filed herein. Prior to the Hearing Clerk requesting of the Petitioners,
the full document, the Hearing Clerk apparently had transmitted the full document
to the Respondent Department and on June 8, 1995 the Answer of Respondent
contained the following:

1. The allegations of page one and two contained descriptias of the
Petitioners operating structure and the sections of the Cherry Marketing
Order that the Petitioners seek to have reconsideredto which no response is
required. However, to the extent that a response is required the Respondent
is without sufficient knowledge to respond.

In its Response for Supplemental Briefing the Respondent notes that were the
Petitioners Hoverhawk, Inc. and Lyons & Son, Inc. to be regarded as handlers they
would have been required to file reports in addition to paying assessments. The
Respondent does not set forth the time or number of reports which would have
been filed.! However, this cannot be regarded as a determinative factor by itself

! The record evidence does not reveal whether said Petitioners filed reports or not, although
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inasmuch as the failure to file a report does not necessarily mean that someone is
not a handler and should be required to do so.

The Respondent, in its Supplemental Brief recognized the need to examine the
full spectrum of activities in determining handler status:

* * * the Order does not define a handler on the basis of who pays the
assessments. A person does not become a handler under the Order by
paying assessments. The payment of an assessments [sic] and the filing
reports are relevant to the extent that these activities are required of handlers
and are often indicative of who is the handler? Thus, the claims that certain
costs are passed down by a handler to a grower does not make the grower
a handler and is irrelevant to determine who is a handler. * * * [Page 6,
Respondent's Supp. Brief].

7 Under the terms of the Order a handler is still a handler even when
a handler does not pay an assessment or file reports. In situations where a
handler does not pay assessments or file reports, the handler is subject to
eriforcement actions_pursuant to 7 U.S.C..§ 608(c)(14)(A) and (B). The -
converse of this is not true. In other words, if a person pays an assessments
[sic] and files reports this action does not make that person a handler unless
the person also conforms with the statutory definition of handler.

However, because the Department has determined that growers such as
Hoverhawk, Inc. and Lyons & Son, Inc. who field pack, and then have another
entity palletize the boxes and achieve inspection (but which charges the growers
for the assessments) are not handlers, the Administrative Law Judge is hereby
dismissing the Petition as to Hoverhawk, Inc. and Lyons & Son, Inc. The Judicial
Officer gives great weightto an Agency'sown interpretationof its own Regulatiors
and, accordingly, his views are followed herein. All-Airtransport, Inc., 50 Agric.
Dec. 412 (1991). Such views are in accord with Chevron U.S.A. v. Natural
Resources Defense Council, Inc., et al., 467 U.S. 837, 842-844 (1984):

inference to the contrary can be made from the testimony of the Committee's manager.
Section 923.60, 7 C.F.R. § 923.60 of the Order requires the filing of reports. The
Petitioners, for violations thereof, would be subject to an enforcement action pursuant to 7
U.S.C. § 608c(14)(B).
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When a court reviews an agency's construction of the statute which it
administers, it is confronted with two questions. First, always, is the
question whether Congress has directly spoken to the precise question at
issue. If the intent of Congress s clear, that is the end of the matter; for the
court, as well as the agency, must give effect to the unambiguously
expressed intent of Congress. If, however, the court determines Congress
has not directly addressed the precise question at issue, the court does not
simply impose its own construction on the statute, as would be necessary in
the absence of an administrativeinterpretation. Rather, if the statute is silent
or ambiguous with respect to the specific issue, the question for the Court
is whether the agency's answer is based on a permissible construction of the
statute.

"The power of an administrativeagency to administera congressionally
created . . . program necessarily requires the formulation of policy and the
making of rules to fill any gap left, implicitly or explicitly, by Congress."
Mortonv. Ruiz, 415 U.S. 199, 231 (1974). If Congress has explicitly left a
gap for the agency to fill, there is an express delegation of authority to the
agency to elucidate a specific provision of the statute by regulation. Such
legislativeregulationsare given controlling weight unless they are arbitrary,
capricious, or manifestly contrary to the statute, Sometimes the legislative
delegation to an agency on a particular question is implicit rather than
explicit. In such a case, a court may not substitute its own construction of
a statutory provision for a reasonable interpretation made by the
administrator of an agency.

125

Chevron’s instruction to a court conducting a judicial review of an agency's
construction of a statute which it administers has logical application to an
administrative review by an administrative law judge whose neutrality requires
distancing from those who are involved with the program's day-to-day operations.
It is the experience and the sense of the legislative purpose those agency
administrators possess that the Chevron court singled out for judicial deference;
deference that should be given by an administrative law Jjudge when a pertinent
interpretation of this kind has been made prior to a petition for administrative

review.

Hereinafter the term "Petitioner" shall refer to Auvil Fruit Company, unless

otherwise indicated.

THE AGRICULTURAL MARKETING AGREEMENT ACT
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§ 602. Declaration of policy; establishment of price basing period;
marketing standards; orderly supply flow; circumstances for continued
regulation

It is declared to be the policy of Congress--

* ok % kX

(3) Through the exercise of the powers conferred upon the
Secretary of Agriculture under this chapter, to establish and
maintain such production research, marketing research, and
development projects provided in section 608(c)(6)(I) of this title,
such container and pack requirements provided in section
608c(6)(H) of this title [which includes fruits], such minimum
standards of quality and maturity and such grading and inspectian
requirements for agricultural commodities enumerated in section
608¢(2) of this title, other than milk and its products in interstate
commerce as will effectuate such orderly marketing of such

agricultural commodities as will be in the public interest.
(Emphasis added).

* kKR ¥

§ 608. Powers of Secretary
Investigations; proclamation of findings

(1) Whenever the Secretary of Agriculture has reason to
believe that:

(a) The currentaverage farm price for any basic
agricultural commodity is less than the fair exchange
value thereof, or the average farm price of such
commodity is likely to be less than the fair exchange
value thereof for the period in which the production of
such commodity during the current or next succeeding
marketing year is normally marketed, and
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Section 608c of the Act contains jnter alia the following provisions:

§ 608c. Orders regulating handling of commodity
(1) Issuance by Secretary

The Secretary of Agriculture shall, subject to the provisions of this
section, issue, and from time to time amend, orders applicableto processors,
associations of producers, and others engaged in the handling of any
agricultural commodity or product thereof specified in subsection (2) of this
section. Such persons are referred to in this chapter as "handlers." Such
orders shall regulate, in the manner hereinafter in this section provided, only
such handling of such agricultural commodity, or product thereof, as is in
the current of interstate or foreign commerce, or which directly burdens,
obstructs, or affects, interstate or foreign commerce in such commodity or
product thereof.

) mmodities to_which _applicable: single commodities and

separate agricultural commodities
Orders issued pursuant to this section shall be applicable only to (A)

the following agricultural commodities and the products thereof (except
canned or frozen pears, grapefruit, cherries, apples, or cranberries, the
products of naval stores, and the products of honeybees), or to any regional,
or market classification of any such commodity or product: Milk, fruits

(3) Notice and hearing

Whenever the Secretary of Agriculture has reason to believe that the
issuance of an order will tend to effectuate the declared policy of this
chapter with respect to any commodity or produce thereof specified in
subsection (2) of this section [which includes fruits], he shall give due notice
of and an opportunity for a hearing upon a proposed order.

(4) Finding and issuance of order
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After such notice and opportunity for hearing, the Secretary of
Agriculture shall issue an order if he finds, and sets forth in such order, upon
the evidence introduced at such hearing (in addition to such other findings
as may be specifically required by this section) that the jssuance of such
order and all of the terms and conditions thereof will tend to effectuate the

declared policy of this chapter with respect to such commodity.

¥* Kk ¥ ok X

(6) Other commodities: terms and conditions of orders

In the case of the agricuitural commodities and the products thereof,
other than milk and its products, specified in subsection (2) of this section
[including fruits] orders issued pursuant to this section shall contain one or

more of the following terms and conditions. and (except as provided in
subsection (7) of this section), no others:

(A) Limiting, or providing methods for the limitation of, the total
quantity of any such commodity or product, or of any grade, size, or quality
thereof, produced during any specified period or periods, which may be
marketed in or transported to any or all markets in the current of interstate
or foreign commerce or so as directly to burden, obstruct, or affect interstate
or foreign commerce in such commodity or product thereof, during any
specified period or periods by all handlers thereof.

(B) Allotting or providing methods for allotting, the amount of such
commodity or product, or any grade, size, or quality thereof, which each
handler may purchase from or handle on behalf of any and all producers
thereof, during any specified period or periods, under a uniform rule based
upon the amounts sold by such producers in such prior period as the
Secretary determines to be representative, or upon the current quantities
available for sale by such producers, or both, to the end that the total

quantlty thereofto be purchased or handl:d.dunnz_mupsmﬂ:.d.m

ri it

(C) Allotting, or providi s in f
such commeodity or product, or any grade, size, or quality thereof, which
gach handler may market in or transport to any or all markets in the current

of interstate or foreign commerce or so as directly to burden, obstruct, or
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affect interstate or foreign commerce in such commodity or product thereof,
under a uniform rule based upon the amounts which each such handler has
available for current shipment, or upon the amounts shipped by each such
handler in such prior period as the Secretary determinesto be representative
or both, to the end that the total quantity of such commodity or product, or
any grade, size, or quality thereof, to be marketed in or transported to any
or all markets in the current of interstate or foreign commerce or so as
directly to burden, obstruct, or affect interstate or foreign commerce in such

commodity or product thereof, during any specified period or periods shall
be equitably apportioned among all of the handlers thereof.

(D) Determining, or providing methods for determining, the existence
and extent of the surplus of any such commodity or product, or of any grade,
size, or quality thereof, and providing for the control and disposition of such
surplus, and for equalizing the burden of such surplus elimination or control
among the producers and handlers thereof.

(E) Establishing or providing for the establishment of reserve pools
of any such commodity or product, or of any grade; size, or quality thereof,
and providing for the equitable distribution of the net return derived from
the sale thereof among the persons beneficially interested therein.

(F) Requiring or providing for the requirement of inspection of any
such commodity or product produced during specified periods and marketed
by handlers.

* %k k k ¥

(14) Violation of order; penalty

Any handler subject to an order issued under this section, or any
officer, director, agent, or employee of such handler, who violates any
provision of such order (other than a provision calling for payment of a pro
rata share of expenses) shall, on conviction, be fined not less than $50 or
more than $5000 [changed from $500 to $5000 by P.L. 99-198] for each
such violation, and each day during which such violation continues shall be

deemed a separate violation: Provided, That if the court finds that a petition

pursuant to subsection (15) of this section was filed and prosecuted by the
defendant in good faith and not for delay. no penalty shall be imposed under
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accordance with regulations prescribed pursuant to subsection (15) of this
section.

(15) Petition by handler for modification of order or exemption; court
iew of ruling of Secret

(A) Any handler subject to an order may file a written petition with
the Secretary of Agriculture, stating that any such order or any provision of
any such order or any obligation imposed in connection therewith is not in
accordance with law and praying for a modification thereof or to be
exempted therefrom. He shall thereupon be given an opportunity for a
hearing upon such petition, in accordance with regulations made by the
Secretary of Agriculture, with the approval of the President. After such
hearing, the Secretary shall make a ruling upon the prayer of such petition
which shall be final, if in accordance with law.

(B) The District Courts of the United States in any district in which
such handler is an inhabitant, or has his principal place of business, are
vested with jurisdiction in equity to review such ruling, provided a bill in
equity for that purpose is filed within twenty days from the date of the entry
of such ruling. Service of process in such proceedings may be had upon the
Secretary by delivering to him a copy of the bill of complaint. If the court
determines that such ruling is not in accordance with law, it shall remand
such proceedings to the Secretary with directions either (1) to make such
ruling as the court shall determine to be in accordance with law, or (2) to

. - .. o The
pendency of proceedings instituted pursuant to this subsection (15) shall not
impede, hinder, or delay the Untied States or the Secretary of Agriculture
from obtaining relief pursuant to section 608a(6) of this title. Any
proceedings brought pursuant to section 608a(6) of this title (except where
brought by way of counterclaim in proceedings instituted pursuant to this
subsection (15) shall abate whenever a final decree has been rendered in
proceedingsbetween the same parties, and covering the same subject matter,
instituted pursuant to this subsection (15).
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TO MODIFY OR TO BE EXEMPTED FROM MARKETING ORDERS:

(7 C.F.R. § 900.50, et seq.)
§ 900.51 Definitions.

As used in this subpart, the terms as defined in the act shall apply with
equal force and effect. In addition, unless the context otherwise requires:

(a) The term "act" means Public Act No. 10, 73d Congress, as
amended and as reenacted and amended by the Agricultural Marketing
Agreement Act of 1937, as amended (7 U.S.C. and Sup. 601);

(b) The term "Department" means the United States Department of
Agriculture;

(c) The term "Secretary” means the Secretary of Agriculture of the
United States, or any officer or employee of the Department to whom
authority has heretofore been delegated, or to whom authority may hereafter
be delegated, to act in his stead;

(d) The terms "administrative law judge" or "judge” means any
Administrative Law Judge, appointed pursuant to 5 U.S.C. 3105, and
assigned to the proceeding involved; .

(e) The term "Administrator" means the Administrator of the
Agricultural Marketing Service, with power to redelegate, or any officer or
employee of the Department to whom authority has been delegated or may
hereafter be delegate to act in his stead;

* %k ok ok ¥

(h) The term "marketing order" means any order or any amendment
- thereto which may be issued pursuant to section 8c of the act;

(i) The term "handler" means any person who, by the terms of a
marketing order, is subject thereto, or to whom a marketing order is sought
to be made applicable;

()  The term "proceeding" means a proceeding before the Secretary
arising under subsection (15)(A) of section 8c of the act;

(k) The term "hearing" means that part of the proceeding which
involves the submission of evidence;

()  The term "party" includes the Department;

* %k %k k ok

131



132 AGRICULTURAL MARKETING AGREEMENT ACT

(o) The term "decision" means the judge's initial decision in
proceedings subject to 5 U.S.C. 556 and 557, and includes the judge's
(1) findings of fact and conclusions with respect to all material issues of
fact, law or discretion as well as the reasons or basis thereof, (2) order, and
(3) rules on findings, conclusions and orders submitted by the parties;

(p) The term "petition" includes an amended petition.

§ 900.52 Institution of proceeding.

(a) Filing and service of petition. Any handler desiring to complain
that any marketing order or any provision of any such order or any

obligation imposed in connection therewith is not in accordance with law,
shall file with the hearing clerk, in quadruplicate, a petition in writing

addressed to the Secretary. Promptly upon receipt of the petition, the
hearing clerk shall transmit a true copy thereofto the Administrator and the
General Counsel, respectively.

(b) Contents of petition. A petition shall contain:

(1) The correct name, address, and principal place of business of the
petitioner. If petitioner is a corporation, such fact shall be stated, together
with the name of the State of incorporation, the date of incorporation, and
the names, addresses, and respective positions held by its officers; If an
unincorporatedassociation, the names and addresses of its officers, and the
respective positions held by them; if a partnership, the name and address of
each partner;

(2) Reference to the specific terms or provisions of the order, or the

interpretation or application thereof, which are complained of;

(3) A fullstatementofthe facts (avoiding a mere repetition of detailed

evidence) upon which the petition is based, and which it is desired that the

ecretary consider. setting forth ¢l nd isely the nature of the
petitioner's business and the manner in which petitioner claims to be
affected by the terms or provisions of the order, or the interpretation or

application thereof, which are complained of;
(4) A statement of the grounds on which the terms or provisions of

the order, or the interpretationor application thereof, which are complained
of, are challenged as not in accordance with law;

(5) Prayers for the specific relief which the petitioner desires the
Secretary to grant;

(6) An affidavit by the petitioner, or, if the petitioner is not an
individual, by an officer of the petitionee having knowledge of the facts




AUVIL FRUIT COMPANY. ET AL.
56 Agric. Dec. 117

stated in the petition, verifying the petition and stating that it is filed in good
faith and not for purposes of delay.

* % ok ko

ADMINISTRATIVE PROCEDURE ACT?

THE ADMINISTRATIVE PROCEDURE ACT PROVIDES,
IN PART, (5 U.S.C. 551, et seq.).

§ 551.  Definitions

* kK %k %

(4) "rule" means the whole or a part of an agency statement of general
or particular applicability and future effect designed to implement, interpret,
or prescribe law or policy or describing the organization, procedure, or
practicerequirementsof an agency and includes the approval or prescriptian

for the future of rates, wages, corporaw of financidt structures or '

reorganizationsthereof, prices, facilities, appliances, services or allowances
therefor or of valuations, costs, or accounting, or practices bearing on any
of the foregoing;

(5) "rule making" means agency process for formulating, amending,
or repealing a rule;

* % ok k %k

§ 553.  Rule making

*® ¥ %k ¥k Xk
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The Petitioner has not directly raised issues relating to the Administrative Procedure Act.
However, since Marketing Orders are subject to the notice and comment requirements of the
Administrative Procedure Act (7 U.S.C. § 553), the Petitioner's claims relating to due
process and the presence of arbitrariousness and capriciousness may make reference to the
provisions of the Administrative Procedure Act desirable.
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(b) General notice of proposed rule making shall be published in the
Federal Register, unless persons subject thereto are named and either
personally served or otherwise have actual notice thereof in accordance with
law. The notice shall include--

(1) astatementof the time, place and nature of public rule
making proceedings;

(2) reference to the legal authority under which the rule is
proposed; and

(3) either the terms or substance of the proposed rule or a
description of the subjects and issues involved.

Except when notice or hearing is required by statute, this subsection does
not apply--

(A) to interpretative rules, general stajements of policy, or
rules of agency organization, procedure, or practice; or ’

(B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reasons therefor in the rules
issued) that notice and public procedure thereon are
impracticable, unnecessary, or contrary to the public interest.

(c) After notice required by this section, the agency shall give
interested persons an opportunity to participate in the rule making through
submission of written data, views, or arguments with or without opportunity
for oral presentation. After consideration of the relevant matter presented,
the agency shall incorporate in the rules adopted a concise general statement
of their basis and purpose. When rules are required by statute to be made
on the record after opportunity for an agency hearing, sections 556 and 557
of this title apply instead of this subsection.

(d) The required publication or service of a substantive rule shall be
made not less than 30 days before its effective date, except--

(1) a substantive rule which grants or recognizes an
exemption or relieves a restriction;
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(2) interpretative rules and statements of policy; or

(3) as otherwise provided by the agency for good cause
found and published with the rule.

(e) Each agency shall give an interested person the right to petition
for the issuance, amendment, or repeal of a rule.

§ 554.  Adjudications

(a) This section applies, according to the provisions thereof, in every
case of adjudication required by statute to be determined on the record after
opportunity for an agency hearing, except to the extent that there is
involved--

* ok ok ok ok

(b) Persons entitled to notice of an agency hearing shall be timely
informed of-- ‘

(1) the time, place, and nature of the hearing;

(2) the legal authority and jurisdiction under which the
hearing is to be held; and

(3) the matters of fact and law asserted. When private
persons are the moving parties, other parties to the proceeding
shall give prompt notice of issues controvertedin fact or law; and
in other instances agencies may by rule require responsive
pleading. In fixing the time and place for hearings, due regard
shall be had for the convenience and necessity of the parties or
their representatives.

(c) The agency shall give all interested parties opportunity for--
(1) the submission and consideration of facts, arguments,

offers of settlement, or proposals of adjustment when time, the
nature of the proceeding, and the public interest permit; and
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(2) to the extent that the parties are unable so to determine
a controversy by consent, hearing and decision on notice and in
accordance with sections 556 and 557 of this title.

Findings of Fact

1. In 1993, the marketing conditions for Rainier cherries was disorderly. Many
buyers had purchased Rainier cherries that were small, immature, sour and of
inconsistent quality. The sale of small, sour Rainier cherries in 1993 hurt the

market for larger, sweeter cherries.

2. Marketing Order 923, which was promulgated by the Department of
Agriculture originated from the Washington Cherry Marketing Committee. This

administrative body is provided for in the Regulations:
ADMINISTRATIVE BODY
§ 923.20 Establishment and membership.

There is hereby established a Washington Cheity Marketing
Committee consisting of fifteen members, . . .

* ok kK X

§ 923.51 Recommendation for regulation.

(a) Whenever the committee deems it advisable to regulate the
handling of any variety or varieties of cherries in the manner provided in §
923.52, it shall so recommend to the Secretary.

(b) In arriving at its recommendations for regulation pursuant to
paragraph (a) of this section, the committee shall give consideration to
current information with respect to the factors affecting the supply and
demand for cherries during the period or periods when it is proposed that
such regulation should be made effective. With each such recommendation
for regulation, the committee shall submit to the Secretary the data and
information on which such recommendation is predicated and such other
available information as theé Secretary may request.

§ 923.52 Issuance of regulations.
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(@) The Secretary shall regulate, in the manner specified in this
section, the handling of cherries whenever he finds, from the
recommendations and information submitted by the committee, or from
other available information, that such regulations will tend to effectuate the
declared policy of the act. Such regulations may:

(1) Limit, during any period or periods, the shipment of any particular
grade, size, quality, maturity, or pack, or any combination thereof, of any
variety or varieties of cherries grown in any district or districts of the
production area;

(2) Limitthe shipment of cherries by establishing, in terms of grades,
sizes, or both, minimum standards of quality and maturity during any period
when season average prices are expected to exceed the parity level;

(3) Fix the size, capacity, weight, dimensions, or pack of the
container, or containers, which may be used in the packaging or handling of
cherries.

(b) The committee shall be informed immediately of any such
regulation issued by the Secretary, and the committee shall promptly give
notice thereof to growers and handlérs.
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3. Aspecialmeeting of the Washington Cherry Marketing Committee was held
August 24, 1993, to determine what direction the Committee should take. Among

the many subjects covered were those pertaining to Rainier cherries:

RAINIER CHERRIES

Gary Ormiston brought up the subject of Rainier [sic] cherries. He feels it
is time to consider a minimum grade for them. Also the problem of green
cherries getting into the market.

His suggestion is that we should have a minimum sugar content. If they
have the sugar content then they will have the size.

Some members felt that handling and packaging them is the real problem.
If regulations are¢ put on them, we may never learn how to handle them.
What we need is more information on the best way to handle them.

The committee agreed they do not want Rainiers included in our state or
federal regulations. They can have separate regulations and include
whatever they want to regulate.
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4. The Committee then held a special meeting on December 14, 1993, the
official minutes of which are part of the record in this case. The notice thereof
stated, among other things, the following:

"Also, on the agenda, a discussion of the future of Rainier cherries. We
would like to invite any Rainier cherry grower to contact your warehouse or
sales agency to voice your opinion whether or not they need to be regulated

Among the concerns of the Committee at this meeting was the introduction into the
market of immature sour cherries picked too early. The Committee adopted a
motion to regulate the minimum size of Rainier cherries to ten and a half row and
larger. The minutes of the Committee reveal:

RAINIER CHERRIES

Several committee members voiced thg problem of small immature cherries
on the market. These cherries hurt the rest of the good, quality growers.

Some members felt we should regulate size, soluble solids and quality.

It was stated that some warehouses would not take any Rainiers unless they
were at least 10 1/4 Row. If they were brought into the warehouse they
were automatically delivered to the briner.

Some of the members felt that poor orchard practices are one of the main
causes for small cherries. Some orchards use Rainiers as pollenizersand are
not pruned as heavily as needed to grow the larger fruit.

It was proven last season that the smaller, sour cherries hurt the market for
the larger, sweeter ones. Consumers would not buy the larger cherries
because of the poor quality of the earlier ones they had purchased.

The committee was advised to be very careful in regulating the Rainier
variety. Be sure the industry knows what they want and need first. The
committee should do their research first and then decide on regulations.
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The committee felt that if size was regulated it would pretty much take care
of the sugar content.

STEWART made a motion to regulate the minimum size of Rainier variety
onlyto 10 1/2 Row and larger. Seconded by COWIN. Motion carried with
one nay vote. The reason behind the nay vote was that we would take about
50% of the cherries off the market or they would go outside the production
area to be packed. He was advised that any fruit grown inside the
production area must meet the Marketing Order Regulations.

The term ten and a half row refers to the diameter of the cherries. Historically,
cherries are placed in a box, row sized. The more cherrieson a row, the smaller the
cherry. A twelve row chetry is smaller than a ten row cherry. That is to say, as the
number goes up, the smaller the diameter of the cherry. Technically a ten and a
halfrow cherry is one inch in diameter and an eleven row cherry is sixty-one/sixty
fourth inches in diameter; and an eleven and a half row cherry is fifty-seven/sixty-
fourth inches in diameter; and a twelve row cherry is fifty-four/sixty-fourth inches
in diameter. .

5. By communication dated December 23, 1993, the Committee advised -
Agricultural Marketing Service, U.S. Department of Agriculture through its
Portland, Oregon, Regional Office:

Dear Mr. Olson:

The Washington Cherry Marketing Committee met on December 14, 1993.
As aresult of that meeting they would like to request a change in the cherry
regulations for Rainier cherries.

Section 923.52 authorizes the regulation and Section 923.53 allow(s]
modification of the regulation.

The committee voted to recommend that the minimum size for Rainier
cherriesbe 10% row or larger. The reason for this change is that the larger
cherries have the sugar content that is needed for a better tasting cherry.
With Rainiers, [sic] the larger cherries have the sugar content that is needed
for a better quality and tasting cherry, where the smaller cherries tend to be
immature and sour. Consumers will not buy the larger cherries once they
have purchased the earlier, smaller ones.
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Some warehouse have set their minimum at 10'% row or larger. Smaller
cherries are automatically diverted to the briner.

The committee feels this regulation is necessary to bring a better product to
the consumer.

We would like to have this regulation in place by mid-May for the 1994
season.

Enclosed you will find the ten informational points to substantiate this
request for a regulation change.

If you need further information, please call.

Sincerely,

WASHINGTON CHERRY MARKETING COMMITTEE

/sl
Lucille McFarland, Manager

Encl
(RESPONDENT EXHIBIT NO. 3)

I NAL POI
1. Specific section of the order authorizing the rule or regulation.

Section 923.52 authorizes the regulation and section 923.53
allows modification of the regulation.

2.  Recommended effective date and reason that date is needed.

Effective date by mid-May. Rainier harvests begins in June but
we need time to notify the industry of the regulations.

3. Clear definition of the problem.

Small, sour cherries getting to the market. These cherries ruin the
later market for the larger, sweeter cherries.
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Conditions that led to the problem.

Small, sour cherries getting the early market. Consumers will not
buy the larger cherries after buying the earlier small fruit.

How recommendation will address or correct the situation.
By regulating the row, size, the cherries will have the sugar
content that is needed for this variety. The larger the cherry the
sweeter it is.

Whether there are viable alternatives to the recommended action.
The only viable alternative would be for the Committee to
recommend the warehouses set their own row size. Some
warchouses have done this with good results.

Expected results of the regulation.

A larger, sweeter product for the consumer.

Impact of recommendation on small business.

Most Rainier growers are small business people. The acreage is
small compared to the dark sweet cherries. Larger cherries on the

market would bring greater returns to the growers.

Vote on the recommendation and a discussion of the reasons for
dissenting votes.

Yea- 13 Nay - 1. Nay voted against the 10%2Row because he felt
it would take too much fruit off the market and they would only
go out of the production area to be packed. Not true.

Indications that the action is controversial or raises special problems.
Growers with poor farming practices will naturally have smaller

fruit. Some orchards use Rainiers as pollenizersand do not prune
as heavily as they should. These are the cherries that are not
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doing the industry a favor. Most Rainier growers have specific
blocks of Rainiers. This regulation has long been mentioned by
the Rainier growers as what the industry needs to have a good
_marketable product for the consumer.

6. There was opposition, to the aforesaid action of the Committee, including
the submission of various written letters. A typical reply by the Department to
various commentators was similar to, or the same, as

Dear Mr. * * *:

This is in response to your letter regarding the Washington Cherry
Marketing Committee's (committee) recommendationto limit the size, to 10
1/2 row and larger, of Rainier variety cherries that can be sold on the fresh
market.

The Department of Agriculture (Department) has received a number of
letters from Washington cherry growers and shippers both in suppert of, and
in opposition to, the committee's recommendation. Given this lack of
consensus, we have asked the committee to reconsider the need to regulate
Rainier variety cherries, particularly in light of the concerns raised in these
letters. (Copies have been supplied to the committee.) The committee has
agreed to hold a meeting March 15, 1994, where it will further discuss this
issue. We at the Department encourage you to participate in this meeting to
express any further concerns you have.

We appreciate your interest regarding this proposal.

Sincerely,

/s/ Anne M. Dec

for Ronald L. Cioffi, Chief

Marketing Order Administration Branch

cc: Gary Olson, OIC, NWMFO

7. The Chairman of the Washington Cherry Marketing Committee was advised

by Mr. Cioffi, Chief, Marketing Order Administration Branch, under date of
February 14, 1994:
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As you may be aware, we have received a number of letters from
Washington cherry growers and shippers both in support of, and in
opposition to, the committee'srecommendation. Some of the handlers raised
concerns that were not addressed in the information we received from the
committee in support of this rulemaking action. We would appreciate the
committee responding to the concerns raised in these letters to assist us in
making a decision on this matter. (Copies of the letters are enclosed for
your information.) This reconsideration should take place in an open
committee meeting to allow all interested parties to participate in the
discussion of this issue.

* % & ok ok

8. A special meeting was called and held on March 15, 1994, to reconsider the
matter and to include the views of those who were opposed to the Committee's
actions. In additionto hearing statements by growers and handlers, the Committee
heard a presentation by Robert A. Brown, an Engineering Consultant from
Wenatchee, Washington. Inherent in some of the discussions of the March 15,
1994, special meeting was the fact that a minimum Brix sugar content would be a
desirable factor. As a result, the Committee on March 15, 1994, proposed
recommending the minimum size of eleven row and a composite sample of
seventeen Brix minimum per grower lot.

9. The Committee's recommendation on size and Brix was forwarded to the
AgriculturalMarketing Service; was published in the Federal Register on May 19,
1994 (59 Fed. Reg. 26148); was adopted by the Department and incorporated in
7 C.F.R. Part 923. The final rule was published on June 21, 1994 (59 Fed. Reg.
31917). Among other things, the final rule stated:

The general consensus of the Washington cherry industry is that the
shipment of poor quality Rainier cherries is disrupting the marketplace and
that some minimum quality standards are needed to maintain the Rainier
cherry market. However, some disagreement was expressed at the
committee meeting as to precisely what those minimum standards should be.

Some questioned, for example, the 10% row size requirement initially
recommended by the committee, saying that this requirement would result
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in too many cherries being diverted to processors (an outlet exempt from
regulation). Others stated that the smaller 11 row cherries have adequate
sugar content. Still others opposed any size requirement, believing that
other criteria (e.g., maturity levels) are more important than size and that
size bears no relationship to those criteria.

Additionally, concern was expressed that producers at higher elevations
would be more adversely impacted than other producers by a minimum size
requirement. :

In regards to this last concern, the committee concluded that producers
at higher elevations should not be adversely impacted by the 11 row
minimum size regulation, since these producers have demonstrated the
ability to produce other varieties at acceptable sizes (e.g., Bing cherries).
Further, a number of producers who farm at higher elevations attended the
meeting, and stated that they would not have a problem meeting the
proposed minimum size requirement, and that proper cultural practices
(including pruning) would ensure that other producers achieve appropriate
sizing.

In an attempt to reach an industry cgmpromise, the committee
rescinded its December recommendation to establish a minimum size
requirement for Rainier cherries at 10%2 row size. It recommended instead
a lower minimum size requirement of 11 row, coupled with a maturity
requirement of at least 17 percent soluble solids. This recommendation is
considered to be conservative, in that most handlers in the Washington
cherry industry pack to higher standards. The committee intends to conduct
research during the 1994 and subsequent seasons to determine whether
further refinements in Rainier variety cherry standards are needed.

* %k % Xk X

In so doing the Department noted that prices for fresh cherries tend to be highest
early in the season and that this "price trend serves as an incentive for producers to
harvest early, which has resulted in immature, sour Rainier cherries being
marketed.” The Department placed emphasis on the maturity of Rainier cherries
being marketed when it adopted the minimum seventeen Brix level. In the final
rule, Agricultural Marketing Service discussed parity price: "The AMS has
calculated an equivalent parity price for Washington sweet cherries of $2,083 per
ton, and does not expect that prices received during the 1994 season will exceed
parity levels." 59 Fed. Reg. 31920 (1994).
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10. The Act provides that only "handlers" may bring 15-A Petitions. 7 U.S.C.
§ 608c(15)(A) provides that only handlers may file a written petition. See, In re:
Sequoia Orange Co., Inc., et al., 40 Agric. Dec. 1908 (1981). "Only a handler
subject to a Marketing Order can bring a petition pursuant to section 15(A)." Inre:
M & R Tomato Distributors, Inc., 41 Agric. Dec. 33 (1982). Order No. 923.41,
Assessments, provides among other things:

(a) each person who first handles cherries shall, with respect to the cherries
so handled by him, pay to the committee upon demand such person's pro
rata share of the expenses which the Secretary finds would be incurred by
the committee doing each fiscal period. Each such person's share of such
expenses shall be equal to the ratio between the total quantity of cherries
handled by him as the first handler thereof during the applicable fiscal
period and the total quantity of cherries so handled by all persons during the
same fiscal period. . . . (Emphasis added)

Section 923.12 of the Order indicates that "handler is synonymous with shipper
and means any person (except a compmon or contract carrier transporting cherries
owned by another person) who handles cherries. Section 923.13 expands upon
what is meant by handle. Said section provides:

Handle and ship are synonymous and mean to sell, consign, deliver, or
transport cherries or cause the sale, consignment, delivery, or transportation
of cherries or in any other way to place cherries, or cause cherries to be
placed, in the current of the commerce from any point within the production
area to any point outside thereof: Provided, That the term "handle" shall not
include the transportation within the production area of cherries from the
orchard where grown to a packing facility located within such area for
preparation for market, or the delivery of such cherries to such packing
facility for such preparation.

11. Hoverhawk, Inc. and Lyons & Son, Inc. describe themselves as growers of
Rainier cherries. (Tr. 175, 181-189, 392). They do not meet the definition of
"handler" and have been dismissed as Petitioners herein.

Conclusions

The Agricukural Marketing Agreement Act of 1937 authorizes the Secretary of
Agriculture to promulgate Marketing Orders for certain fruits and vegetables.



146 AGRICULTURAL MARKETING AGREEMENT ACT

Marketing Orders are implemented by Committees composed of members of the
regulated industry. The Committees recommend rules and Regulations to the
Secretary to effectuate the Marketing Orders and to govern such matters as fruit
size, fruit maturity and advertising. The Secretary may adopt the Committees'
recommendations through informal rule making. The expenses to administer the
Marketing Orders are funded through assessmentsimposed on fruit handlers based
upon the volume of fruit they ship. The Committeesare required to submit annual
budgets to the Secretary, along with a recommendationas to the rate of assessment
for the year. The Secretary approves the Committees' budget and the assessment
to be imposed on handlers for each year in the form of a Regulation.

The Petitioner Auvil maintains that the criteria of size designation were arrived
at without determining the scientific relationship between size and sugar content
and the further distinction between cherries grown at lower elevations (500 feet to
1500 feet) and those grown at higher elevations (1500 feet to 2500 feet). Moreover
it is asserted by Petitioner that such criteria did not include the sugar content.
Petitioner Auvil maintains that size is an unreliable indicator of maturity and flavor.

In addition, Petitioner Auvil maintains that the Committee's recommendation of
a minimum size of eleven row and a seventeen Brix minimum was without
objective basis and that absolutely no scientific evidence was presentéd to support
size as an indicator of maturity. Further, the Petitioner alleges that the Committee
did not discuss certain vital matters such as whether a parity price had been set for
Rainier cherries, what such price was and how its proposal would affect high
altitude growers and small family farms. Moreover, it is alleged that the
Committee's actions were an attempt to drive prices up for the benefit of some
farmers and to the detriment of other farmers in the higher elevations.

The Petitioner alleges that the Rainier Cherry Marketing Order constitutes an
inverse condemnation of private property under the Fifth Amendment of the United
States Constitution. It is further alleged that the Department acted arbitrarily and
capriciously when it adopted the Rainier Cherry Marketing Order. In addition, it
is alleged that the Department violated Petitioner's substantive due process rights
guaranteed by the Fifth Amendment to the United States Constitution.

It is well settled that the burden of proof in a (15)(A) proceeding rests with the
Petitioner, who has the burden of proving that the challenged Marketing Order
provisions or obligations are not in accordance with law. In re: Borden, Inc., et
al., 46 Agric. Dec. 1315 (1987) aff'd No. H-88-1863 (S.D. Tex. Feb. 13, 1990).

The scope of review is set forth in section 10(e) of the Administrative Procedure
Act, 5 U.S.C. § 706(2) which provides that a reviewing body shall set aside agency
action that it finds to be:
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(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right;

(D) without observance of procedure required by law; and

(E) unsupportedby substantial evidence in a case subject to sections
556 and 557 of this title or otherwise reviewed on the record of an agency
hearing provided by statute;

*k k k%

Petitioner has the burden of proving that the rule making record does not provide
the requisite level of support for the Secretary's findings and conclusions. Sunny
Hill Farms Dairy Co., 26 Agric. Dec. 201 (1967), aff'd, 446 F.2d 1124 (8th Cir.
1971) cert. denied, 405 U.S. 917 (1972). In the absence of clear evidence to the
contrary, administrative Regulations are presumed to be based on facts justifying
the Secretary's exercise of statutory authority. Lewes Dairy Inc., et al. v. Freeman,
401 F.2d 308 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969).

This proceeding does not afford Petitionera forum to debate questions of policy,
desirability or effectiveness of order provisions. In re: Sunny Hill Farms Dairy
Co., supra. The responsibility for selecting the best means of achieving the
statutory policy and the relationship between the remedy selected and such policy
are peculiarly matters of administrative expertise. In re: Defiance Milk Products
Co., 44 Agric Dec. 11 (1985), aff'd, 857 F.2d 1065 (6th Cir. 1988).

The fact that Petitioner has the burden of proof in this proceeding, and that this
is not a proceeding to "second guess" the Secretary's policy judgments, is set forth
in many decisions, .g., In re: Michaels Dairies, Inc., 33 Agric. Dec. 1633, 1701-
02 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), printed in 34 Agric. Dec.
1319 (1975), affd mem., 546 F.2d 1043 (D.C. Cir. 1976), which states:

It is well settled that the burden of proof in an 8c(15)(A) review
proceeding rests with the petitioner. Petitioner in this proceeding has the
burden of proving that the challenged Order provisions and obligations
imposed upon it were "not in accordance with law" (7 U.S.C. 608c(15)(A)).



148 AGRICULTURAL MARKETING AGREEMENT ACT

See Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 316-317 (C.A. 3),
certiorari denied, 394 U.S. 929; Boonville Farms Cooperative, Inc. v.
Freeman, 358 F.2d 681, 682 (C.A. 2); United States v. Mills, 315 F.2d 828,
836, 838 (C.A. 4), certioraridenied, 374 U.S. 832,375 U.S. 819; Windham
Creamery, Inc. v. Freeman, 230 F. Supp. 632, 635-636 (D.N.].) affirmed,
350 F.2d 978 (C.A. 3), certioraridenied, 382 U.S. 979; Bailey Farm Dairy
Co. v. Jones, 61 F. Supp. 209,217 (E.D. Mo.), affirmed, 157 F.2d 87 (C.A.
8), certiorari denied, 329 U.S. 788; Wawa Dairy Farms v. Wickard, 56 F.
Supp. 67, 70 (E.D. Pa), affirmed, 149 F.2d 860, 862-863 (C.A. 3); In re
Clyde Lisonbee, 31 Agriculture Decisions 952, 961 (1972); In re Fitchett
Brothers, Inc., 31 Agriculture Decisions 1552, 1571 (1972).

The inquiry here does not encompass questions of policy, desirability,
or the evaluation of the effectivenessof economic and marketing regulations
issued pursuant to the Act. See In re Independent Milk Producer-
Distributors’ Assoc., 20 Agriculture Decisions 1, 18 (1961); In re Charles
P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 Agriculture Decisions 1209,
1220 (1957), affirmed, Southern Dist. Miss., January 5, 1959. See, also,
Pacific States Co. v. White, 296'U.S. 176, 182.

The responsibility for selecting the means of achieving the statutory
policy and the relationship between the remedy selected and such policy are
peculiarly matters of administrative competence. American Power Co. v.
S.E.C, 329 U.S. 90, 112; Secretary of Agriculture v. Central Roig Co., 338
U.S. 604, 610-614.

Without a showing that the action of the Secretary was arbitrary, his
action is presumed to be valid. Benson v. Schaofield, 236 F.2d 719, 722
(C.AD.C)), certiorari denied, 352 U.S. 976, Reed v. Franke, 297 F.2d 17,
25-26 (C.A. 4). Mere assertions of illegality are not sufficient to have an
order provision or administrative decision declared illegal. In re College
Club Dairy, Inc., 15 Agriculture Decisions 367, 373 (1956).

There is a presumption of regularity with respect to the official acts of
public officers and, "in the absence of clear evidence to the contrary, courts
presume that they have properly discharged their official duties." United
States v. Chemical Foundation, 272 U.S. 1, 14-15. Accord: [Panno v.
United States, 203 F.2d 504, 509 (9th Cir. 1953);] Reines v. Woods, 192
F.2d 83, 85 (Emerg. C.A.); National Labor Relations Board v. Bibb Mfg.
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Co., 188 F.2d 825, 827 (C.A. 5); Woodsv. Tate, 171 F.2d 511,513 (C.A. 5),
Pasadena Research Laboratoriesv. United States, 169 F.2d 375, 381 (CA.
9), certioraridenied, 335 U.S. 853; Laughlinv. Cummings, 105 F.2d 71, 73
(C.AD.C.). Specifically, administrative orders and regulations are
presumed to be based on facts justifying the specific exercise of the
delegatedauthority. United Statesv. Rock Royal Co-op., 307 U.S. 533, 567-
568 (a case under the Act involved herein); Thompson v. Consolidated Gas
Co., 300 U.S. 55, 69; Pacific States Co. v. White, 296 U.S. 176, 185-186.
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The "narrow" scope of review under the arbitrary and capricious standard of the
Administrative Procedure Act (5 U.S.C. § 706(2)(A)) is set forth in Citizens 10

Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), as follows:

Section 706(2)(A) requires a finding that the actual choice made was not
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.” 5 U.S.C. § 706(2)(A) (1964 ed., Supp. V). To make this finding
the court must consider whether the decision was based on a consideration

of the relevant factors and whether there has been a clear error of

judgment. . . . Although this inquiry into the facts is to be searching and
careful, the ultimate standard of review is a narrow one. The court is not
empowered to substitute its judgment for that of the agency.

The court further stated in Bowman Transp., Inc. v. Ark-Best Freight System, Inc.,

419 U.S. 281, 290 (1974):

But we can discern in the Commission's opinion a rational basis for its
treatment of the evidence, and the "arbitrary and capricious” test does not
require more.

The "narrow" scope of review under section 706(2)(A), i.e., "arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law, "and
the fact that it "forbids the court's substituting its judgment for that of the agency,"
is explained in Ethyl Corp. v. EPA4, 541 F2d 1, 34-37 (D.C. Cir.) (en banc)

(footnotes omitted), cert. denied, 426 U.S. 941 (1976), as follows:

This standard of review is a highly deferential one. It presumes agency
action to be valid. . . . Moreover, it forbids the court's substituting its
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Jjudgment for that of the agency, . . . and requires affirmance if a rational
basis exists for the agency's decision.” . . .

This is not to say, however, that we must rubber-stamp the agency
decision as correct. To do so would render the appellate process a
superfluous (although time-consuming) ritual. Rather, the reviewing court
must assure itselfthat the agency decision was "based on a consideration of
the relevant factors * * *."™* Moreover, it must engaged in a "substantial
inquiry" into the facts, one that is "searching and careful." Citizens to
Preserve Overton Park v. Volpe, supra, 401 U.S. at 415, 416, 91 S.Ct. at
823, 824, 28 L.Ed.2d at 152, 153. This is particularly true in highly
technical cases such as this one.

A court does not depart from its proper function when it
undertakes a study of the record, hopefully perceptive, even as to
the evidence on technical and specialized matters, for this enables
the court to penetrate to the underlying decisions of the agency,
to satisfy itself that the agency has exercised a reasoned
discretion, with reasons that do not deviate from or ignore the
ascertainable legislative intent.

Greater Boston TelevisionCorp. v. FCC, 143 U.S. App. D.C. 383, 392, 444
F.2d 841, 850 (1970), cert. denied, 403 U.S. 923, 91 S.Ct. 2229, 2233, 29
L.Ed.2d 701 (1971)....

There is no inconsistency between the deferential standard of review
and the requirementthat the reviewing court involve itself in even the most
complex evidentiary matters; rather, the two indicia of arbitrary and
capricious review stand in careful balance. The close scrutiny of the
evidence is intended to educate the court. It must understand enough about
the problem confronting the agency to comprehend the meaning of the
evidence relied upon and the evidence discarded; the questions addressed by
the agency and those bypassed; the choices open to the agency and those
made. The more technical the case, the more intensive must be the court's
effort to understand the evidence, for without an appropriate understanding
of the case before it the court cannot properly perform its appellate function.
But that function must be performed with conscientious awareness of its
limited nature. The enforced education into the intricacies of the problem
before the agency is not designed to enable the court to become a
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superagency that can supplant the agency's expert decision-maker. To the
contrary, the court must give due deference to the agency's ability to rely on
its own developed expertise.. .. The immersion in the evidence is designed
solely to enable the court to determine whether the agency decision was
rational and based on consideration of the relevant factors. . . . It s settled
that we must affirm decisions with which we disagree so long as this test is
met.’¢ . .

Thus, after our careful study of the record, we must take a step back
from the agency decision. We must look at the decision not as the chemist,
biologist or statistician that we are qualified neither by training nor
experience to be, but as a reviewing court exercising our narrowly defined
duty of holding agencies to certain minimal standards of rationality.”
"Although [our] inquiry into the facts is to be searching and careful, the
ultimate standard of review is a narrow one." Citizens fo Preserve Overton
Park v. Volpe, supra 401 U.S. at 416,91 S.Ct. at 824, 28 L.Ed.2d at 153.
We must affirm unless the agency decision is arbitrary or capricious.”
[Footnotes Omitted]

The "narrow" scope of review under the "arbitrary and capricious" standard,
under which "a court is not to substitute its Jjudgment for that of the agency," with
examples of when a court should reverse an agency, is set forth in Motor Vehicle
Mfrs. Ass'n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S.
29, 43 (1983), as follows:;

The scope of review under the "arbitrary and capricious” standard is narrow
and a court is not to substitute its judgment for that of the agency.
Nevertheless, the agency must examine the relevant data and articulate a
satisfactory explanation for its action including a "rational connection
between the facts found and the choice made." Burlington Truck Lines, Inc.
v. United States, 371 U.S. 156, 168 (1962). In reviewing that explanation,
we must "consider whether the decision was based on a consideration of the
relevant factors and whether there has been a clear error of judgment.”
Bowman Transportaton, Inc. v.Arkansas-Best Freight System, Inc., supra,
at 285; Citizens to Preserve Overton Park v. Volpe, supra, at 416,
Normally, an agency rule would be arbitrary and capricious if the agency
has relied on factors which Congress has not intended it to consider, entirely
failed to consider an importantaspect of the problem, offered an explanatian
for its decision that runs counter to the evidence before the agency, or is so
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implausible that it could not be ascribed to a difference in view or the
product of agency expertise.

In In re: Schepp's Dairy, Inc., 35 Agric. Dec. 1477 (1976), aff'd, No. 76-1984
(D.D.C. Aug. 15, 1977), aff'd sub nom. Schepp's Dairy, Inc. v. Bergland, 628 F.2d
11 (D.C. Cir. 1979), it is explained that it is for the Secretary in his rule making
capacity to make policy judgments based upon conflicting testimony and
conflicting considerations,and that even though other regulatory alternatives might
have been more persuasivelyreasonabk, that is not enough to set aside, as illegal,
the regulatory alternative selected by the Secretary. Specifically, it is stated (35
Agric. Dec. at 1493, 1495, 1497-98):

Section 8c(4) requires not only that order provisions be based upon
record evidence, but that they also tend to effectuate the declared policy of
the Act. Petitioner's argument ignores the discretionary power conferred
upon the Secretary with respect to such finding. As noted earlier, there was
extensive testimony at the hearing relating to various approaches and
considerations to be taken in determining the appropriate location
adjustment. The fact that the Secretary chose one regulatory alternative over
another cannot logically give rise to cries of illegality. Lewes Dairy, supra,
[401 F.2d 308 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969)], at page
319.

While the Secretary's finding as to the effectuation of the policy of the
Act must be based on the evidence introduced at the hearing, there is no
compulsionthat the Secretary find that a proposal will tend to effectuate the
statutory policy even though supported by evidence.

In order to successfully challenge the decision of the Secretary,
petitioner cannot merely show that, on the balance, its position is supported
by evidence in the record, or vaguely allege that the Secretary's decision is
unsupported in the record. Petitionerhas the substantial burden to overcome
a strong presumption of the existence of facts which support the
administrative determination. Lewes Dairy, Inc., supra, pages 315-316.
The Act gives the Secretary broad discretionary powers to effectuate its
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purposes. The existence of regulatory altematives, even those which might
be more persuasively reasonable, is not cognizable on review, Lewes, supra,
pages 317, 319.

This proceeding does not afford petitioner a forum to review questions
of policy, desirability, or effectiveness of Order provisions, In re Sunny Hill
Farms Dairy Co., 26 A.D. 201, 217 [, aff'd, 446 F.2d 1124 (8th Cir. 1971),
cert. denied, 405 U.S. 917 (1972) 1t is not sufficient for petitioner to show
that the record may contain evidence supporting its positions. On the
contrary, petitioner must establish clearly that the record cannot sustain the
conclusion reached by the Secretary.

SSunny Hill cites (26 Agric. Dec. at 217):

See, e.g., United States v. Howeth M. Mills, et al., supra [, 315
F.2d 828, 838 (4th Cir. 1963), cert. denied, 375 U.S. 819 (1963);
Inre Charles P. Mosby, Jr., d/b/a Cedar Grove, Farms, 16 A.D.
1209, 1220 (1957), aff'd, S.D. Miss., Jan. 5, 1959; In re Clover
Leaf Dairy Company, 15 A.D. 339 (1956), affd, N.D. Ind., Sept.
10, 1958. Cf. Pacific States Box & Basket Co. v. White, 296 U.S.
176, 182 (1935).

Moreover, under 5 U.S.C. § 706(2)(E), to the extent there is an evidentiary issue,
Petitionersmust limit any section 8c(15)(A) challenge to the agency's formal rule-
making record, and the existence (or absence) of substantial evidence in that record
for the Secretary's actions. The above views and cases are set forth in greater
length by the Judicial Officer in Mil-Key Farm, Inc., 93 AMA Docket No. M 124-
4, (May 25, 1995.

In sum, there is more than sufficient basis in the record evidence to support the
provisions of the Secretary's Order No. 923 relating to the handling of Rainier
cherries. In exercising his discretionary power, the Secretary considered various
approaches and contentions of those favoring and opposing the regulation. His
attention to the matter is reflected in his advice to the Committee to hold an open
meeting to reconsider the proposed regulation, which was done. The Secretary's
action is supported by record evidence.

Petitioner has not demonstrated that the actions complained of are arbitrary or
capricious, an abuse of discretion, or, otherwise not in accordance with law. In this
type of proceeding the Petitioner cannot claim as a basis for changing the
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Regulation that the evidence supports a differentresult. Rather, the Petitioner must
show that the rule making record lacks substantial evidence to support the
Regulationthat was issued. Herein the Petitionerhas not claimed nor did it attempt
to establish that anything was erroneous with respect to the process® for issuing the
rule relative to Rainier cherries. Instead, Petitioner claims that the Committee and
the Secretary should have arrived at different results.

In In re: Schepp's Dairy Inc., 35 Agric. Dec. 1477 (1976), aff'd No. 76-1984
(D.D.C. Aug. 15, 1977), aff'd sub nom., Schepp's Dairy, Inc. v. Bergland, 628 F.2d
11 (D.C. Cir. 1979), it is explained that it is for the Secretary in his rule making
capacity to make policy judgments based upon conflicting testimony and
conflicting considerations,and that even though other regulatory alternativesmight
have been more persuasivelyreasonable, that is not enough to set aside, as illegal,
the regulatory alternative selected by the Secretary. Specifically, it is stated (35
Agric. Dec. at 1493, 1495, 1497-98):

Section 8c(4) requires not only that order provisions be based upon
record evidence, but that they also tend to effectuate the declared policy of
the Act. Petitioner's argument ignores the discretionary power conferred
upon the Secretary with respéct to such finding. As noted earlier; there was
extensive testimony at the hearing relating to various approaches and
considerations to be taken in determining the appropriate location
adjustment. The fact that the Secretary chose one regulatory alternative over
another cannot logically give rise to cries of illegality. Lewes Dairy, supra
[401 F.2d 308 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969)], at page
319.

While the Secretary's finding as to the effectuation of the policy of the
Act must be based on the evidence introduced at the hearing, there is no
compulsion that the Secretary find that a proposal will tend to effectuate the
statutory policy even though supported by evidence.

3 Various provision of the Administrative Procedure Act have been cited, supra. The
Petitioner does not claim lack of due process by reason thereof.
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In order to successfully challenge the decision of the Secretary,
petitioner cannot merely show that, on the balance, its position is supported
by evidence in the record, or vaguely alleged that the Secretary's decision
is unsupported in the record. Petitioner has the substantial burden to
overcomea strong presumption of the existence of facts which support the
administrative determination. Lewes Dairy, Inc., supra, pages 315-316.
The Act gives the Secretary broad discretionary powers to effectuate its
purposes. The existence of regulatory altematives, even those which might
be more persuasively reasonable, is not cognizable on review, Lewes, supra,
pages 317, 319.

The rule making record of the promulgation of 9 C.F.R. § 923, as it pertains to
Rainier cherries, establishes that substantial evidence supported the Regulation.
There is record evidence herein that at the time there were those who believed that
there were disorderly marketing conditions. The Cherry Committee is composed
of growers and handlers with a large amount of experience with cherries in general
and also Rainier cherries. The minutes of the meetings reflect that those
experienced growers discussed and considered various ways of solving the
disorderly marketing conditions which were hurting the ability of anyoﬁe to sell
Rainier cherries. The minutes reflect that the Committee at first thought that a size
only requirement would result in quality Rainier cherries being marketed. After
several people raised concerns that the change in size should be discussed more, the
Agricultural Marketing Service requested that the Committee reconsider the
proposal. The Committee then held an additional meeting to discuss a means of
correcting the disorderly marketing conditions. As a result thereof it was
determined that both a size requirement and a sugar content (Brix) requirement
would provide a quality product. The size was chosen at row eleven because most
growers could grow fruit at this size. The combination of both size and Brix
content would assure that buyers and consumers were receiving a quality product.
The process of review is limited to determining whether the agency presented some
rational basis for its decision. The Regulation in size and Brix was a rational means
of establishing quality. The Petitioner does not dispute that Brix is an appropriate
basis for establishing quality. Both a size Regulation and a sugar content
Regulation were rational bases of establishing quality Rainier cherries and the
Petitioner presented no evidence to establish that the choice was irrational or
contraryto law. However, it is argued that there was not proper attention given to
certain other aspects relating to the growing and marketing of Rainier cherries,
namely, the relationship of size to maturity, the difference in growing season with
respect to the altitude at which the cherries are grown, and that the Committee
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lacked reliable scientific evidence that Rainier cherries must be eleven- row size
or greater to protect the Rainier market from immature sour fruit. It is also
contended by Petitioner that many of the growers at high elevations have a
significant portion of their crops reach maturity (seventeen Brix minimum) yet
never reach the eleven-row size and that this was a failure by the Department and
the Committee to recognize the unique problems of altitude. The evidence of
record does not support these contentions of Petitioner Auvil.

The Committee promulgated the Regulation which was adopted by the Secretary
that would establish quality fruit so that consumers would continue to buy Rainier
cherries. Sour, immature fruit, early in the season was just one of the problems -
there was concern that the fruit was small and that the Rainier cherries shipped
were of inconsistentquality. A minimum size requirement was needed for Rainier
cherries that were being shipped and which were of inconsistent quality. The
minimum-size requirement provided a consistency after the Regulation took effect.
The Petitionerhas not shown that the Brix and size Regulation were not appropriate
means of preventing the marketing of poor-quality fruit. This is not to say that a
different approach to the problem could have been forthcoming. However, that
does not render the actions of the Secretary arbitrary, capricious, or without
substantial basis.

The Petitioner has raised various constitutional issues. Initially it will be noted
that it cannot be expected that an agency will declare its own actions
unconstitutional However, with respect to those issues raised by the Petitioner it
will be noted that the decisions of the Judicial Officer and the courts indicate that
the Petitioner'sarguments in these regards lack merit. The Regulation with respect
to Rainier cherries does not violate the Petitioner's equal protection rights since it
impacts all handlers, who may be similarly situated, the same. Moreover, the
Petitioner's argument that high altitude creates a special problem for growing
cherries lacks merit. All farmers have problems due to weather or features of the
land that can affect the yield of the commodity grown. Accordingly, all farmers
have different but also special problems in growing cherries from floods to being
in a location with wind. The high altitude grower is no differentthan other growers
in that there will always be some problem with the condition of the land that will
affectthe yields of a crop. Moreover, the cultivation practices that growers use will
also affect the size of the fruit on the tree. Where there is a lack of a "solid block"
of Rainier cherries, the Rainier cherry trees are pollenizers for the dark sweet
cherries. (Tr. 171). The use of a Rainier cherry tree as a pollenizer will reduce the
size of the cherries the tree produces. (Tr. 107, 159, 309). The vigor of trees and
pruning practices are also factors that may affect cherry size. (Tr. 304, 310-312,
343).
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The decisions of the Judicial Officer and the courts negate the argument of the
Petitioner that the applicable Regulation constitutes an unlawful taking in violation
of the Fifth Amendment. In this case the AgriculturalMarketing Service regulated
the size and sugar content of Rainier cherries in order to eliminate the sale of poor
quality fruit. The Regulation was a valid exercise of administrative and statutory
power and furthered a legitimate governmental objective. United States v. Rock
Royal Co-op Inc., 307 U.S. 533; United States v. Frame, 885 F.2d 1119 (3d Cir.
1989), cert. denied, 493 U.S. 1094 (1990).

Furthermore, the courts have found that handlers did not have a property right to
market a commodity (almonds) free of regulation. 30 Fed.Cl. at 247, aff'd, Cal-
Almond, Inc. et al. v. United States (Fed. Cir. 1995). As that decision points out,
the Petitioner's property rights and reasonable expectation of a profit are limited by
the existing regulatory scheme. The Petitioner herein knew about the existence of
the proposal for the Regulation prior to it being published in the Federal Register.
There was no unconstitutional taking of property from Petitioner.

All of Petitioner'sarguments and contentionshave been carefully considered. An
evaluation of the record as a whole results in the conclusions that there is
substantial record evidence to support the promulgationof 9 C.F.R. § 923.322; that
Petitioner Auvil Fruit Company has not met its burdén ‘of proof, and, that the
provisions of the Regulation complained of are not violative of Petitioner's
constitutional rights.

Accordingly, the following Order is issued.

Order

Petitioner Hoverhawk, Inc., and Petitioner Lyons & Son, Inc., are not handlers
and the Petition is dismissed as to them.

The Petition filed by Auvil Fruit Company is dismissed on its merits as lacking
factual or legal basis for the relief sought therein.

All motions, requests, proposals, or suggestions of the parties have been duly
considered. To the extent not granted, they are denied.

This Decision and Order shall become final thirty-five (35) days after service on
Petitioners unless there is an appeal to the Judicial Officer within thirty (30) days
from the receipt hereof.

Copies hereof shall be served upon the parties.

[This Decision and Order became final as to Auvil Fruit Company May 24,
1996.-Editor]
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ANIMAL WELFARE ACT

DEPARTMENTAL DECISIONS

In re: JOHN TESAR d/b/a COTTONTAIL GOLF.
AWA Docket No. 95-0048.
Decision and Order filed November 5, 1996.

Failure to appear at hearing - Failure to maintain facilities in good repair - Failure to provide
adequateshelter from inclement weather - Failure to provide sufficient potable water - Failure
to sanitize water receptacles - Failure to keep primary enclosures clean - Failure to provide for
the removal and disposal of dead animals 50 as to minimize vermin infestation,odors, and disease
hazards- Failure to provide a suitable method to rapidly eliminate excess water - Operating as
an exhibitor withouta license - Cease and desist order - Civil penalty - License disqualification.

Administrative Law Judge Dorothea A. Baker imposed a $12,000 penalty, issued a cease and desist
order, and disqualified Respondent from becoming licensed for a period of two years. Respondent
failed to appear at the hearing in Knoxville, Tennessee, after being duly notified of the time and place,
and without showing good cause. Failure to appear acted as a waiver of the right to an oral hearing
and constituted an admission of all material allegations. Judge Baker, accordingly found that
Respondent willfully violated the Animal Welfare Act, and the regulations and standards issued .
pursuant thereto by: keeping rabbits in facilitics which were not structurally sound, and were not
maintainedin good repair so as to protect the animals from injury, contain the animals or restrict the
entrance of other animals; failing to provide the rabbits with adequate shelter from rain; failing to
provide the rabbits with sufficient potable water; failing to sanitize the water receptacles; failing to
keep primary enclosures clean; failing to provide for the removal and disposal of dead animals so as
to minimize vermin infestation, odors, and disease hazards; failing to provide s suitable method to
rapidly eliminate excess water from outdoor housing facilities; and operating as an exhibitor without
alicense. Judge Baker imposed the Complainant’srecommendedsanctiors after concluding that such
sanctions were appropriate to the case and consistent with departmental policy.

James D. Holt, for Complainant.
Respondent, Pro se.
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge.

Preliminary Statement

This is a disciplinary proceeding under the Animal Welfare Act, as amended
(7 U.S.C. § 2131 et seq.) (hereinafter sometimes referred to as the Act), and the
regulations and standards issued under the Act (9 C.F.R. § 1.1 ef seq.). It was
instituted by a Complaint filed on April 11, 1995 by the Acting Administrator,
Animal and Plant Health Inspection Service (APHIS).

The Complaint alleges that the Respondent willfully violated the Act and the
regulations and standards issued pursuant to the Act (9 C.F.R. § 1.1 et seq.). The
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Respondentfiled an Answer to the Complainton May 18, 1995. Complainant filed
a Motion for Hearing on January 24, 1996. A telephone conference call took place
on March 5, 1996 and an agreement was reached with respect to the time and place
of the hearing which was set for June 18, 1996, in Knoxville, Tennessee. On
May 13, 1996, an order was filed setting the location of the hearing room as Room
125, John Duncan Federal Building, 710 Locust Street, Knoxville, Tennessee.

On June 18, 1996, the hearing in this matter was called to order at 9:00 a.m.,
Eastern Standard Time, in the John Duncan Federal Building, 710 Locust Street,
Knoxville, Tennessee. James D. Holt, Esquire, Office of the General Counsel,
United States Department of Agriculture, appeared on behalf of the Complainant.
Respondent was neither present nor represented.

The Rules of Practice Governing Formal Adjudicatory Proceedings Instituted
by the Secretary Under Various Statutes (7 C.F.R. § 1.130 ef seq.) of the United
States Department of Agriculture's administrative regulations apply to all
adjudicatoryproceedingsunder the statutory provisions of the Animal Welfare Act.
Section 1.141(e) of the Rules of Practice (7 C.F.R. §1.141(e)) provides that a
Respondent who, after being notified, fails to appear at the hearing without good
cause, shall be deemed to have waived the right to an oral hearing in the proceeding
and to have admitted any facts which may be presented at the hearing. Such failure
by the Respondentshall also constitute an admission of all material allegations of
fact contained in the Complaint.

At the oral hearing a briefing schedule was established:

"Complainant's Proposed Findings of Fact, Conclusions, Order and
Brief in Support thereof were to be filed by August 2, 1996 and the
Respondent's Proposed Findings of Fact, Conclusions, Order and Brief in
Support thereof were to be filed by September 16, 1996."

The Respondent was notified of the aforesaid briefing schedule by document dated
June 19, 1996. The Complainant timely filed its brief. The Respondent filed
nothing. The case was referred to the Administrative Law Judge for Decision on
September 27, 1996.

Discussion
Section 2.1, Title 9, Code of Federal Regulations, requires any person operating

as an exhibitorto have a valid license issued by APHIS, United States Department
of Agriculture. An "exhibitor,"as defined by section 1.1, Title 9, Code of Federal
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Regulations, includes carnivals, circuses, animal acts, zoos and educational
exhibits, exhibiting such animals whether operated for profit or not.

Each exhibitor is required to comply in all respects with the regulationsset forth
in Part II and the standards set forth in Part [I[ of the Animal Welfare Subchapter
of Title 9,-Code of Federal Regulations, for the humane handling, care, treatment,
housing and transportation of animals.

Section 3.50(a), Title 9, Code of Federal Regulations, requires that indoor and
outdoor housing facilities for rabbits must be structurally sound and be maintained
in good repair to protect the animals from injury, to contain the animals, and to
restrict the entrance of other animals.

Section 3.50(d), Title 9, Code of Federal Regulations, requires that provisions
must be made for the removal and disposal of animal and food waste, bedding,
dead animals and debris. This section also provides that disposable facilities must
be operated as to minimize vermin infestation, odors, and disease hazards.
Section 3.52(b), Title 9, Code of Federal Regulations, requires that rabbits kept
outdoors must be provided with access to shelter to allow them to remain dry
during rain or snow.

Section 3.52(e), Title 9, Code of Federal Regulations, requires that a suitable
method must be provided to rapidly eligninate excess water. _

Section 3.55, Title 9, Code of Federal Regulations, requires that sufficient
potable water must be provided daily, except as might otherwise be required to
provide adequate veterinary care. This section also provides that all watering
receptacles must be sanitized when dirty.

Section 3.56(a), Title 9, Code of Federal Regulations, requires that primary
enclosures must be kept reasonably free of excreta, hair, cobwebs and other debris
by periodic cleaning.

If the Secretary has reason to believe that any person licensed as an exhibitor
subject to the Act has violated any provision of the Act, or any of the rules or
regulations or standards promulgated by the Secretary thereunder, he might
suspend such person's license temporarily, but not to exceed twenty-one days, and
after notice and opportunity for hearing, may suspend for such additional period
as he may specify, or revoke such license, if such violation is determined to have
occurred.

Any exhibitor subject to the Act that violates any provision of the Act or any
rule, regulation or standard promulgated by the Secretary thereunder, may be
assessed a civil penalty by the Secretary of not more than $2,500.00 for each such
violation, and the Secretary may also make an Order that such person shall cease
and desist from continuing such violation. Each violation and each day during
which a violation continues shall be a separate offense.
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Premised upon the record as a whole and the admission by the Respondent of
all material allegations of fact contained in the Complaint by reason of his
nonappearance at the hearing, the record justifies the following Findings of Fact.

Findings of Fact

1. John Tesar, doing business as Cottontail Golf, is an individual whose
business address was MReswndem
operated a miniature urse on which he aliowed pet rabbits to roam freely.
(Tr. 9). _

2. The Respondent, at all times material herein, was operating as an exhibitor
as defined in the Act and the regulations. Respondentwas licensed as an exhibitor
but allowed his license to expire on October 15, 1994.

3. When the Respondentbecame licensed and annually thereafter, he received
copies of the Act and the regulations and standards issued thereunder and agreed
in writing to comply with them.

4. On April 26, 1994, Respondent's housing facilities for rabbits were not
structurally sound and maintained in good repair so as to protect the animals from
injury, to contain the animals, and to restrict the entrance of other animals. (Ex. 1;
Tr. 8, 10).

5. On April 26, 1994, Respondent's rabbits kept outdoors were not provided
with adequate shelter to allow them to remain dry during rain. (Ex. I; Tr. 11).

6. On April 26, 1994, Respondent's rabbits were not provided with sufficient
potable water and water receptacles were not sanitized. On April 26, 1994,
Respondent's primary enclosure for rabbits were not kept clean as required. (Ex.
1; Tr. 11-12).

7. On June 8, 1994, Respondent had not made provisions for the removal and
disposal of dead animals so as to minimize vermin infestation, odors, and disease
hazards. (Ex.2; Tr. 1I5).

8. OnJune 8, 1994, Respondent had not provided a suitable method to rapidly
eliminate excess water from outdoor housing facilities for rabbits. (Ex. 2-11; Tr.
14-16).

9. On June 8, 1994, Respondent's housing facilities for rabbits were not
structurally sound and maintained in good repair so as to protect the animals from
injury, to contain the animals, and to restrictthe entrance of other animals. (Ex. 2-
11; Tr. 15).

10. On June 8, 1994, Respondent'srabbits which were kept outdoors were not
provided with adequate shelter to allow them to remain dry during rain. (Ex. 2-11;
Tr. 16).
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11. On June 8, 1994, Respondent's rabbits were not provided with sufficient
potable water and water receptacles were not sanitized. (Ex. 2-11; Tr. 15-19).

12. On June 8, 1994, Respondent'sprimary enclosures for rabbits were not kept
clean as required. (Ex. 2-11; Tr. 15-18).

13. On October 15, 1994 through April 26, 1995, Respondent operated as an
exhibitor as defined in the Animal Welfare Act and the regulations, without a
license.

Discussion

Respondent became a Class "C" exhibitor, License No. 63-C-115, under the
Animal Welfare Act on August 8, 1993. His facility, Cottontail Golf, was a
miniature golf course on which he allowed approximately sixty-five to one-
hundred rabbits to roam free. (CX 4-5; Tr. 9).

Dr. John Guedron has been a Veterinary Medical Officer employed by the
United States Department of Agriculture, APHIS, Regulatory Enforcement and
Animal Care, for three years and testified at the hearing. As a Veterinary Medical
Officer, Dr. Guedron conducts inspections of facilities licensed or registered under
the Animal Welfare Act for compliance. Dr. Guedron notes his inspection findings
on an Animal Care Inspection Report. (APHIS Form 7008). Noncomplianceitems
noted during the inspection were designated as category three violations.
Noncompliance items previously identified that had not been corrected were
designated as a category four violations. (Ex. 1; Tr. 6-9, 14).

As part of his duties, Dr. Guedron, on April 26, 1994, conducted an inspection

of Respondent's facility at W, Tennessee. During his
inspection, Dr. Guedron noted the tollowing category three violations:

1. Housing facilities for rabbits were not structurally sound and
maintained in good repair so as to protect the animals from injury, to
contain the animals, and to restrict the entrance of other animals, in
violation of 9 C.F.R. § 3.50(a):

2. Rabbits kept outdoors were not provided with adequate shelter to
allow them to remain dry during rain in violation of 9 C.F.R. § 3.52(b);

3. Rabbits were not provided with sufficient potable water and water
receptacles were not sanitized in violation of 9 C.F.R. § 3.55; and,

4. ‘Primary enclosures for rabbits were not kept clean in violation of 9 -
C.F.R. § 3.56(a). (Ex 1; Tr. 7-13).
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As part of his duties as a Veterinary Medical Officer, Dr. Guedron, on June 8,

ducted an inspection of Respondent's facility
» Tennessee. During his inspection Dr. Guedron W

ee and four violations:

(1)  Provisions were not made for the removal and disposal of dead
animals so as to minimize vermin infestation, odors, and disease hazards in
violation of 9 C.F.R. § 3.50(d);

(2) A suitable method was not provided to rapidly eliminate excess
water from outdoor housing facilities for rabbits in violation of 9 C.F.R. §
3.52(e);

(3) Housing facilities for rabbits were not structurally sound and
maintained in good repair so as to protect the animals from injury, to
contain the animals, and to restrict the entrance of other animals in violation
of 9 C.F.R. § 3.50(a);

(4) Rabbits kept outdoors were not provided with adequate shelter to
allow them to remain dry during rain in violation of 9 C.F.R. § 3.52(b);

(5) Rabbits were not provided with sufficient potable water, and water
receptacles were not sanitized in violation of 9 C.F.R. § 3.55; and

" (6) Primary enclosures for rabbits were not kept clean in violation of 9
C.F.R. § 3.56(a). (Ex.2-11; Tr. 13-22).

By letter dated August 2, 1994, and signed for on or about August 4, 1994,
Respondent was advised that his license was due for renewal on or before
October 15, 1994. He was also advised that if his license was canceled and he
continued to operate as a dealer or exhibitor, he would be in violation of the
Animal Welfare Act and subject to prosecution. (Ex. 15). The License No.
involved was 63-C-115. Subsequently, by undated letter, Respondent was advised
that his license renewal documentsand fee had not been received and that his Class
"C" license had been automatically terminated on the anniversary date of
October 15, 1994. (Ex. 16; Tr. 26-27). On November 4, 1994, Dr. Guedron, as
part of his duties as a Veterinary Medical Officer, conducted an inspection of
Respondent's facility at 1007 Parkway, Gatlinburg, Tennessee, and Dr. Guedron
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determined that the Respondent was still operating as a Class "C" exhibitor even
though his Class "C" license had been terminated on October 15, 1994. (Ex. 19-21;
Tr. 22-24).

Mr. Michael Notingham is an Investigator for Regulatory Enforcement, APHIS,
United States Department of Agriculture. On April 26, 1995 Dr. Guedron and
Investigator Notingham visited Respondent's facility at 1007 Parkway, Gatlinburg,
Tennessee. They determined that Respondent was still operating as a Class "C"
exhibitor even though his Class "C" license had been terminated on October 15,
1994. (Tr.28-33). On May 2, 1995 in a sworn affidavit provided to Investigator
Notingham, Respondent stated, among other things:

I am presently self employed as sole owner of Cotton Tail Golf for 3 years.
At this time I am not licensed with the USDA. The end of March 1995, 1
opened Cotton Tail Golf. 1 was told by Dr. Guedron on the telephone in
February 1995 that he would come to Cotton Tail Golf in March 1995 to
inspect my facility. I did not realize I was to call Dr. Guedron when I open
Cotton Tail Golf. I am open this date and do have rabbits on my goif
course. At time I have around 64 rabbits on my Golf course.

I know I am in violation of the Animal Welfare Act by exhibiting rabbits on
my golf course without a USDA license. I was under the impression that
I was in the process of being re-licensed. I mailed a check for my USDA
license to the Tampa Office, in December, 1994 or January, 1995. (Ex. 13;
Tr. 33).

Respondent's exhibition of rabbits without a USDA license for over seven
months is a violation that strikes at the very heart of the Act. Additionally,
Respondent's failure to provide structurally sound housing facility for his rabbits,
as was noted during the April 26 and June 8, 1994 inspections, subjected the
animals to injury, failed to contain the animals in a protective environment, and
failed to protect the rabbits from harm from other animals. Respondent's failure to
provide a clear exhibit area, adequate shelter, and potable water in sanitized
receptacles, as was noted during the April 26, and June 8, 1994 inspections,
affected, or had a strong potential to affect, the health of the animals exhibited at
Respondents facility. Also, affecting the health of the animals was Respondent's
failure to provide for the removal and disposal of dead animals so as to minimize
vermin infestation, odors, and disease hazards. Both inspection reports included
numerous violations of the regulations. The continuation of the violations
demonstratesthat the Respondent did not make serious efforts to comply with the
Act and that his failure was willful.
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The Complainantseeks a Cease and Desist Order, a civil penalty of $12,000.00,
and a disqualification for a period of two years from becoming licensed. Such
sanctions sought by the Complainantare consistent with sanctions imposed in other
Animal Welfare Act cases of a somewhat similar nature.

The evidence herein is meager or non-existent, as to the size of Respondent's
business and the history of any prior violations. However, with respect to the
violationsinvolved, the record contains an abundance of evidence that Respondent
was given clear notice of the many deficiencies of his facility and ample
opportunity to correct them. Also, Respondent had unequivocal notice that after
October 15, 1994 he was operating without a license, a violation of the Act. The
purpose of sanction is to deter Respondent, as well as others, from committing the
same or similar violations. Although there is no indication that the rabbits suffered
harm, many of the violations herein were serious and could have impaired the
health of the animals. See In re: Ronald DeBruin, 54 Agric. Dec. 876 (1995)
($5,000.00 civil penalty and a thirty-day suspension of a license for twenty-one
violations of the Act and regulations and standards issued under the Act); Inre:
Patrick D. Hoctor, 54 Agric Dec. 114 (1995) ($7,500.00 civil penalty and a forty-
day suspension of a license for "more than" fifteen violations of the Act and
regulationsand standards issued under the Act), appeal docketedNo. 95-2571 (7th
Cir. July 3, 1995); In re: James Petersen, et al, 53 Agric. Dec. 80 (1994)
(85,000.00 civil penalty and a one year license disqualification); In re: Alex
Pasternak, 52 Agric. Dec. 180 (1993) ($10,000.00 civil penalty and a minimum
one-year license suspension); /n re: Dwight Carpenter et al., 51 Agric. Dec. 239
(1992) ($3,000.00 civil penalty and a minimum six-month license suspension).
See, also, Big Bear Farm Inc., et al, AWA Docket No. 93-32 (March 15, 1996).
The Department's current sanction policy is set forth in /n re: S.S. Farms Linn
County, Inc., et al., 50 Agric Dec. 476 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993).

A considerationof the record as a whole, including the testimony and exhibits
adduced at the oral hearing, leads to the conclusion that the Respondent willfully
has violated the Act, and the regulations and standards issued thereunder, and, that
the following Order is authorized by the Act and warranted under the
circumstances.

Order

1. Respondent his agents and employees, successors and assigns, directly or
though any corporate or other device, shall cease and desist from violating the Act
and the regulations and standards issued thereunder, and in particular shall cease
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and desist from engaging in any activity for which a license is required under the
Act and regulations without being licensed as required.

2. Respondent is assessed a civil penalty of Twelve Thousand Dollars
(812,000.00). Respondentshall send a certified check or money order for Twelve
Thousand Dollars ($12,000.00) payable to "Treasurer of the United States," to
United States Department of Agriculture, APHIS Field Servicing Office,
Accounting Section, Post Office Box 3334, Minneapolis, Minnesota 55403, within
thirty (30) days from the effective date of this Order. The certified check or money
order should include the Docket Number of this proceeding.

3. Respondent is disqualified for a period of two (2) years from becoming
licensed under the Act and regulations.

The suspension provisions of this Order shall be effective Thirty (30) days after
the date of service of this Order on Respondent unless there is an appeal to the
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable to this
proceeding (9 C.F.R. § 1.145). The cease and desist provisions shall become
effective on the day after service of this Order on Respondent.

All motions, contentions and request of the parties have been carefully
considered and, to the extent not ruled upon or to the extent they may be
inconsistent with this decision, they are hereby denied.

Copies hereof shall be served upon the parties.

[This Decision and Order became final January 27, 1997.-Editor]

In re: VOLPE VITO, INC., d/b/a FOUR BEARS WATER PARK AND
RECREATION AREA.

AWA Docket No. 94-08.

Decision and Order filed January 13, 1997.

Cease and desist order — Civil penaity — License revocation — Recordkeeping violations —
Failing to provide appropriate veterinary care and facilities — Failing to maintain programs for
nonhuman primates — Preponderance of the evidence — Substantial evidence — Correction
dates —Proportionality of sanction — Willful — Sanction policy.

The Judicial Officer affirmed Judge Kane's (ALJ) Decision and Order revoking Respondent's license
and directing Respondent to cease and desist from violating the Animal Welfare Act (Act) and the
regulationsand standardsissued under the Act. However, the Judicial Officer assessed a civil penalty
of $26,000. Complainant, as proponent of the Order, bears the burden of proof, and the standard of
proof by which the burden of persuasion is met is preponderanceof the evidence. The Judicial Officer
found inspection reports introduced by Complainant and Complainant's witness' testimony to be
substantial evidence of 51 violations alleged in the Complaint; consequently, the Judicial Officer
reversed the ALJ's dismissal of 45 of those violations. The inspection reports were not prepared in
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anticipation of litigation, and the facts surrounding the preparation of the inspection reports are not
similarto the facts surrounding preparation of the documents at issue in Young v. United States Dep't
of Agric., 53 F.3d 728 (5th Cir. 1995). Off-the-record discussions between counsel and counsel's
witness are not prohibited by the AdministrativeProcedure Actor the Rules of Practice, and the record
does not reveal any instruction by the ALJ that counsel and counsel's witness were not to discuss
testimony off-the-record. Respondent's violations were willful under the Administrative Procedure
Act, (5 US.C. § 558(c)). Respondent's argument that the sanction imposed is disproportionate to
sanctionsimposed in two previousdisciplinary proceedings under the Animal Welfare Act is without
merit because Respondentis not entitled o a sanction no more severe than that applied to others, and
the facts in the two previous cases cited by Respondent are not similar to the facts in the proceeding
against Respondent. Respondent's failing health is not a mitigating factor. The ALJ erred by
excluding from evidence a wamning letter concerning previous alleged violations by Respondent.
While the warning letter is not relevant to the violations alleged in the Complaint, it is relevant to the
sanction. The sanctionimposed is appropriateunder the circumstancesin the case and is in accordance
with the Animal Welfare Act and the Department's sanction policy.

Sharlene Deskins, for Complainant.

Respondent, Pro se.

Initial decision issued by Paul Kane, Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

This case is a disciplinary proceeding under the Animal Welfare Act, as
amended, (7 U.S.C. §§ 2131-2159) (hereinafter the Animal Welfare Act), and the
Regulationsand Standards issued under the Animal Welfare Act, (9 C.F.R. §§ 1.1~
3.142) (hereinafter Regulations and Standards). The proceeding was instituted
pursuant to the Rules of Practice Governing Formal Adjudicatory Proceedings
Instituted by the Secretary, (7 C.F.R. §§ 1.130-.151), and the Rules of Practice
Governing Proceedings Under the Animal Welfare Act, (9 C.F.R. §§ 4.1-.11)
(hereinafterthe Rules of Practice), by a Complaint filed on March 1, 1994, by the
Acting Administrator of the Animal and Plant Health Inspection Service, United
States Department of Agriculture (hereinafter Complainant).'

The Complaint alleges that Volpe Vito, Inc., d/b/a Four Bears Water Park and
Recreation Area (hereinafter Respondent), wilifully violated the Animal Welfare
Act and the Regulationsand Standards issued under the Animal Welfare Act. On
March 22, 1994, Mr. Louis Stramaglia, president of Respondent, filed an Answer
on behalf of Respondent admitting the allegations in paragraph I of the Complaint
and denying the allegations in paragraphs II-X of the Complaint. On April 13,
1994, George M. Foote, Esq., Leslie M. Alden, Esq., and the law firm of Verner,

'On June 23, 1994, Complainant filed 2 Motion to Correct Errors in the Complaint, which was
not opposed by Respondent. On June 24, 1994, Administrative Law Judge Paul Kane (hereinafter
ALJ) issued an Order to Correct Typographical Errors in the Complaint, which amended the date of
the violations alleged in paragraphs II(B) and II(C) of the Complaint to read "September 19, 1991."
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Liipfert, Bernhard, McPhersonand Hand, McLean, Virginia, entered an appearance
on behalf of Respondent.

The ALJ presided over a hearing on August 16-17, 1994, in Detroit, Michigan.
Sharlene A. Deskins, Esq., Office of the General Counsel, United States
Department of Agriculture (hereinafter USDA), represented Complainant. Leslie
M. Alden, Esq., represented Respondent. On January 27, 1995, counsel for
Respondent filed a Motion Seeking Leave to Withdraw as counsel for Respondent,
which was granted by the ALJ on February 2, 1995.

On September 15, 1995, the ALJ issued an Initial Decision and Order revoking
Respondent's Animal Welfare Act license and directing Respondent to cease and
desist from various practices.

On November 17, 1995, Respondent appealed to the Judicial Officer to whom
authority to act as final deciding officer in the Department's adjudicatory
proceedings subject to 5 U.S.C. §§ 556 and 557 has been delegated. (7 C.F.R.
§ 2.35.7 OnJanuary 5, 1996, Complainantfiled Complainant's Appeal of Decision
and Order and Brief in Support of the Complainant's Appeal; Complainant's
Opposition to the Respondent's Appeal (hereinafter Complainant's Appeal). On
March 11, 1996, Respondent filed Respondent's Response in Opposition to
Complaintant's [sic] Appeal of Decision and Order; and, Respondent's Response
to Complaintant's [sic] Appeal of Respondent's Appeal (hereinafter Respondent’s
Response), and on March 13, 1996, Complainant filed Complainant's Response to
Respondent's Pleadings. On March 15, 1996, the case was referred to the Judicial
Officer for decision.

Based upon a careful consideration of the record in this case, I agree with the
ALJ that Respondent willfully violated the Animal Welfare Act and the
Regulations. Specifically, I agree with the ALJ's conclusions that Respondent
failed to maintain complete records in violation of section 10 of the Animal
Welfare Act, (7 U.S.C. § 2140), and section 2.75(b)(1) of the Regulations,
(9 C.F.R. § 2.75(b)(1)), as alleged in paragraphs III(A),* IV(A), V(A), and VI(A)

The position of Judicial Officer was established pursuant to the Act of April 4, 1940, (7 U.S.C.
§§ 450c-450g); ReorganizationPlan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 U.S.C.
app. at 1490 (1994); and section 212(a)(1) of the Department of Agriculture Reorganization Act of
1994, (7 U.S.C. § 6912(a)(1)).

3The ALJ's conclusionsin the Initial Decision and Order (Initial Decision and Order at 27-28) do
not include a conclusion that Respondent failed to maintain records on January 2, 1992, as alleged in
paragraphIII(A) of the Complaint. However, the ALJ found that Respondent violated section 10 of
the Animal Welfare Act, (7 U.S.C. § 2140), and section 2.75(bX(1) of the Regulations, (7 C.F.R. §
2.75(b)(1)), as alleged in paragraph ITI(A) of the Complaint, as follows:
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of the Complaint and refused to allow the Animal and Plant Health Inspection
Service (hereinafter APHIS), USDA, to inspect Respondent's animals, facilities,
and records in violation of section 16 of the Animal Welfare Act, (7 U.S.C. §
2146), and section 2.126 of the Regulations, (9 C.F.R. § 2.126), as alleged in
paragraphs I11(C) and X(A) of the Complaint. (Initial Decision and Order at 27.)

However, I agree with Complainant that the ALJ dismissed many violations
alleged in the Complaint that Complainant has proven by at least a preponderance
of the evidence.* Specifically, I agree that Complainant has carried its burden of
proof by a preponderance of the evidence that Respondent violated the Animal
Welfare Act, the Regulations, and the Standards, as alleged in paragraphs II(A);
IK(B); II(CY(1)~(6),(8); ITI(B); ILI(D)(1)-(2),(4)-(5), (7); IV(B); IV(C)(1); V(B)(1)-
(4); VI(B)(1)-(2); VII(B); VII(C)(1)-(4); VII(AX1)-(D), (5)-(7); IX(B)(2)-(4), (6);
X(B); and X(C)(2), (5)(7), (9)-(11) of the Complaint.

nt IT A), Count V(A t VI Ci VII

. . . While proof of events which allegedly occurred on September 19, 1991 having
failed for technical reasons, (Finding #9) the record is sufficiently clear that [R]lespondent
failed to maintain adequate records on January 2, 1992, (Finding #10), January 16, 1992
(Finding #12A), July 15, 1992 (Finding #13A), and October 20, 1992 (Finding #14A). . . .

Initial Decision and Order at 15-16.

“The proponent of an Order has the burden of proof in proceedings conducted under the
Administrative Procedure Act, (5 U.S.C. § 556(d)), and the standard of proof by which the burden
of persuasion is met is the preponderance of the evidence standard. Herman & MacLean v.
Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 U.S. 91, 92-104 (1981). The
standard of proof in administrative proceedings conducted under the Animal Weifare Act is
preponderanceof the evidence. In re Big Bear Farm, Inc., 55 Agric. Dec. 107, 109 n.3 (1996); In
re Julian J. Toney, 54 Agric. Dec. 923, 971 (1995), aff'd in part, rev'd in part and remanded, No.
96-1317 (8th Cir.1996); In re Otto Berosini, 54 Agric. Dec. 886, 912 (1995); In re Micheal McCall,
52 Agric. Dec. 986, 1010 (1993); In re Ronnie Faircloth, 52 Agric. Dec. 171, 175 ( 1993), appeal
dismissed, 16 F.3d 409, 1994 WL 32793 (4th Cir. 1994), printed in 53 Agric. Dec. 78 (1994); In re
Craig Lesser, 52 Agric. Dec. 155, 166 (1993), aff'd, 34 F.3d 1301 (7th Cir. 1994); In re Per
Paradise, Inc., 51 Agric. Dec. 1047, 1066-67 (1992), aff d, 61 F.3d 907, 1995 WL 309637 (7th Cir.
1995) (not to be cited per 7th Circuit Rule 53(b)(2)); In re Terry Lee Harrison, 51 Agric. Dec. 234,
238 (1992); In re Gus White, III, 49 Agric. Dec. 123, 153 (1990); In re E. Lee Cox, 49 Agric. Dec.
115, 121 (1990), aff'd, 925 F.2d 1102 (8th Cir.), reprintedin 50 Agric. Dec. 14 (1991), cert. denied,
502 U.S. 860 (1991); In re Zoological Consortium of Maryland, Inc., 47 Agric. Dec. 1276, 1283-84
(1988); In re David Sabo, 47 Agric. Dec. 549, 553 (1988); In re Gentle Jungle, Inc., 45 Agric. Dec.
135, 146-47 (1986); In re JoEtta L. Anesi, 44 Agric. Dec. 1840, 1848 n.2 (1985), appeal dismissed,
786 F.2d 1168 (8th Cir.) (Table), cert. denied, 476 U.S. 1108 (1986).
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While the Complainant has a prima facie case with respect to the violations
alleged in paragraphs II(C)(7), (9); LII(D)(3), (6); IV(C)(2)-(6); V(B)(5)-(6);
VII(A); VII(C)(5)-6); VIII(A)(4); IX(A); IX(B)(1), (5); and X(C)(1), (3)-(4), (8)
of the Complaint, I find that the evidence is not as strong as that customarily
necessary in these types of cases to support reversal of the ALJ. Further, I find that
Complainantdoes not have a prima facie case with respect to the violation alleged
in paragraph VIII(A)(3) of the Complaint.

Since I found numerous violations not found by the ALJ, and I disagree with
much of the ALJ's discussion, I have not adopted the ALJ's Initial Decision and
Order as the final Decision and Order.

Applicable Statutory Provisions, Regulations, and Standards
7US.C.:

§ 2140. Recordkeeping by dealers, exhibitors, research facilities,
intermediate handlers, and carriers

Dealers and exhibitors shall make and retain for such reasonable period
of time as the Secretary may prescribe, such records with respect to the
purchase, sale, transportation, identification, and previous ownership of
animals as the Secretary may prescribe. . . . Such records shall be made
available at all reasonable times for inspection and copying by the
Secretary.

7 U.S.C. § 2140.
§ 2146. Administration and enforcement by Secretary
(a) Investigations and inspections

The Secretary shall make such investigationsor inspectionsas he deems
necessary to determine whether any dealer, exhibitor, intermediate handler,
carrier, research facility, or operator of an auction sale subject to section
2142 of this title, has violated or is violating any provision of this chapter
or any regulation or standard issued thereunder, and for such purposes, the
Secretary shall, at all reasonabletimes, have access to the places of business
and the facilities, animals, and those records required to be kept pursuant to
section 2140 of this title of any such dealer, exhibitor, intermediate handler,
carrier, research facility, or operator of an auction sale. . ..
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7U.S.C. § 2146(a).
9C.FR.:

PART 2 — REGULATIONS

SUBPART D—ATTENDING VETERINARIAN AND ADEQUATE VETERINARY
CARE

§ 2.40 Attending veterinarian and adequate veterinary care (dealers
and exhibitors).

(a) Each dealer or exhibitor shall have an attending veterinarian who

shall provide adequate veterinary care to its animals in compliance with this
section.
(1) Each dealer and exhibitor shall employ an attending veterinarian
under formal arrangements. In the case of a part-time attending veterinarian
or consultantarrangements, the formal arrangements shall include a written
program of veterinary care and regularly scheduled visits to the premises of
the dealer or exhibitor; and

(2) Each dealer and exhibitor shall assure that the attending veterinarian
has appropriateauthority to ensure the provision of adequate veterinary care
and to oversee the adequacy of other aspects of animal care and use.

(b) Each dealer or exhibitor shall establish and maintain programs of
adequate veterinary care that include:

(1) The availability of appropriate facilities, personnel, equipment, and
services to comply with the provisions of this subchapter;

(2) The use of appropriate methods to prevent, control, diagnose, and
treat diseases and injuries, and the availability of emergency, weekend, and
holiday care;

(3) Daily observation of all animals to assess their health and well-
being; Provided, however, That daily observation of animals may be
accomplished by someone other than the attending veterinarian; and
Provided, further, That a mechanism of direct and frequent communication
is required so that timely and accurate information on problems of animal
health, behavior, and well-being is conveyed to the attending veterinarian;
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(4) Adequate guidance to personnel involved in the care and use of
animals regarding handling, immobilization, anesthesia, analgesia,
tranquilization, and euthanasia; and

(5) Adequate pre-procedural and post-procedural care in accordance
with established veterinary medical and nursing procedures.

9 C.F.R. § 2.40.

SUBPART G—RECORDS

§ 2.75 Records: Dealers and exhibitors.

(b)(1) Every ... exhibitor shall make, keep, and maintain records or
forms which fully and correctly disclose the following information
concerning animals other than dogs and cats, purchased or otherwise
acquired, owned, held, leased, or otherwise in his or her possession or under
his or her control, or which is transported, sold, euthanized, or otherwise
disposed of by that dealer or exhibitor. The records shall include any
offspring born of any animal while in his or her possession or under his or
her control.

(i) The name and address of the person from whom the animals were
purchased or otherwise acquired;

(ii) The USDA license or registration number of the person if he or she
is licensed or registered under the Act;

(iii) The vehicle license number and state, and the driver's license
number and state of the person, if he or she is not licensed or registered
under the Act;

(iv) The name and address of the person to whom an animal was sold
or given;

(v) The date of purchase, acquisition, sale, or disposal of the animal(s);

(vi) The species of the animal(s); and

(vii) The number of animals in the shipment.

9 C.F.R. § 2.75(bX1).
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SUBPART H—COMPLIANCE WITH STANDARDS AND HOLDING PERIOD
§ 2.100 Compliance with standards.

(a) Each dealer, exhibitor, operator of an auction sale, and intermediate
handler shall comply in all respects with the regulations set forth in part 2
and the standards set forth in part 3 of this subchapter for the humane
handling, care, treatment, housing, and transportation of animals.

9 C.F.R. § 2.100(a).

SUBPART I—MISCELLANEOUS

§ 2.126 Access and inspection of records and property.

(a) Each dealer, exhibitor, intermediate handler, or carrier, shall, during
business hours, allow APHIS officials:

(1) To enter its place of business;

(2) To examine records required to be kept by the Act and the
regulations in this part;

(3) To make copies of the records;

(4) To inspect and photograph the facilities, property and animals, as
the APHIS officials consider necessary to enforce the provisions of the Act,
the regulations and the standards in this subchapter; and

(5) To document, by the taking of photographs and other means,
conditions and areas of noncompliance.

(b) The use of a room, table, or other facilities necessary for the proper
examination of the records and inspection of the property or animals shall
be extended to APHIS officials by the dealer, exhibitor, intermediate
handler or carrier.

9C.F.R. §2.126.
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§ 2.131 Handling of animals.

(a)(1) Handling of all animals shall be done as expeditiously and
carefully as possible in a manner that does not cause trauma, overheating,
excessive cooling, behavioral stress, physical harm, or unnecessary
discomfort.

9 C.FR. §2.131(a)(1).

PART 3—STANDARDS

SUBPART D—SPECIFICATIONS FOR THE HUMANE HANDLING, CARE,
TREATMENT, AND TRANSPORTATION OF NONHUMAN PRIMATES

FACILITIES AND OPERATING STANDARDS

§ 3.75 Housing facilities, general.

(b) Condition and site. Housing facilities and areas used for storing
animal food or bedding must be free of any accumulation of trash, waste
material, junk, weeds, and other discarded materials. Animal areas inside
of housing facilities must be kept neat and free of clutter, including
equipment, furniture, or stored material, but may contain materials actually
used and necessary for cleaning the area, and fixtures and equipment
necessary for proper husbandry practices and research needs. Housing
facilities other than those maintained by research facilities and Federal
research facilitiesmust be physically separated from any other businesses.
If a housing facility is located on the same premises as any other businesses,
it must be physically separated from the other businesses so that animals the
size of dogs, skunks, and raccoons, are prevented from entering it.

(c) Surfaces—(1) General requirements. The surfaces of housing
facilities—including perches, shelves, swings, boxes, houses, dens, and
other furniture-type fixtures or objects within the facility—must be
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constructed in a manner and made of materials that allow them to be readily
cleaned and sanitized, or removed or replaced when worn or soiled.
Furniture-type fixtures or objects must be sturdily constructed and must be
strong enough to provide for the safe activity and welfare of nonhuman
primates. Floors may be made of dirt, absorbent bedding, sand, gravel,
grass, or other similar material that can be readily cleaned, or can be
removed or replaced whenever cleaning does not eliminate odors, diseases,
pests, insects, or vermin. Any surfacesthat come in contact with nonhuman
primates must:

(i) Be free of excessive rust that prevents the required cleaning and
sanitization, or that affects the structural strength of the surface; and

(ii) Be free of jagged edges or sharp points that might injure the
animals.

(3) Cleaning. Hard surfaces with which nonhuman primates come in
contact must be spot-cleaneddaily and sanitized in accordance with § 3.84
of this subpart to prevent accumulation of excreta or disease hazards. If the
species scent mark, the surfaces must be sanitized or replaced at regular
intervals as determined by the attending veterinarian in accordance with
generally accepted professional and husbandry practices. Floors made of
dirt, absorbent bedding, sand, gravel, grass, or other similar material, and
planted enclosures must be raked or spot-cleaned with sufficient frequency
to ensure all animals the freedom to avoid contact with excreta.
Contaminatedmaterial must be removed or replaced whenever raking and
spot cleaning does not eliminate odors, diseases, insects, pests, or vermin
infestation. All other surfaces of housing facilities must be cleaned and
sanitized when necessary to satisfy generally accepted husbandry standards
and practices. Sanitizationmay be done by any of the methods provided in
§ 3.84(b)(3) of this subpart for primary enclosures.

(e) Storage. Suppliesof food and bedding must be stored in a manner
that protects the supplies from spoilage, contamination, and vermin
infestation. The supplies must be stored off the floor and away from the
walls, to allow cleaning underneath and around the supplies. Food
requiring refrigeration must be stored accordingly, and all food must be
stored in a manner that prevents contamination and deterioration of its
nutritive value. Only the food and bedding currently being used may be
kept in animal areas, and when not in actual use, open food and bedding
supplies must be kept in leakproof containers with tightly fitting lids to
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prevent spoilage and contamination. Substances that are toxic to the
nonhuman primates but that are required for normal husbandry practices
must not be stored in food storage and preparationareas, but may be stored
in cabinets in the animal areas.

(f) Drainage and waste disposal. Housing facility operators must
provide for regular and frequent collection, removal, and disposal of animal
and food wastes, bedding, dead animals, debris, garbage, water, and any
other fluids and wastes, in a manner that minimizes contamination and
disease risk. Housing facilities must be equipped with disposal facilities
and drainage systems that are constructed and operated so that animal
wastes and water are rapidly eliminated and the animals stay dry. Disposal
and drainage systems must minimize vermin and pest infestation, insects,
odors, and disease hazards. All drains must be properly constructed,
installed, and maintained. If closed drainage systems are used, they must
be equipped with traps and prevent the backflow of gases and the backup
of sewage onto the floor. If the facility uses sump ponds, settlement ponds,
or other similar systems for drainage and animal waste disposal, the system
must be located far enough away from the animal area of the housing
facility to prevent odors, diseases, igsects pests, and vermin infestation. [f
drip or constant flow watering devices are used to provide water to the
animals, excess water must be rapidly drained out of the animal areas by
gutters or pipes so that the animals stay dry. Standing puddles of water in
animal areas must be mopped up or drained so that the animals remain dry.
Trash containers in housing facilities and in food storage and food
preparation areas must be leakproof and must have tightly fitted lids on
them at all times. Dead animals, animal parts, and animal waste must not
be kept in food storage or food preparation areas, food freezers, food
refrigerators, and animal areas.

9 C.F.R. § 3.75(b), (cX(1), (cX3), (), (D).
§ 3.76 Indoor housing facilities.

(a) Heating, cooling, and temperature. Indoor housing facilities must
be sufficiently heated and cooled when necessary to protect nonhuman
primates from temperature extremes and to provide for their health and
well-being. The ambient temperature in the facility must not fall below
45 °F (7.2 °C) for more than 4 consecutive hours when nonhuman primates
are present, and must not rise above 85 °F (29.5 °C) for more than 4
consecutive hours when nonhuman primates are present. The ambient
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temperature must be maintained at a level that ensures the health and well-
being of the species housed, as directed by the attending veterinarian, in
accordance with generally accepted professional and husbandry practices.

9 C.F.R. § 3.76(a).

§ 3.78 Outdoor housing facilities.

(b) Shelter from the elements. Outdoor housing facilities for nonhuman
primates must provide adequate shelter from the elements at all times. It
must provide protection from the sun, rain, snow, wind, and cold, and from
any weather conditions that may occur. The shelter must safely provide
heat to the nonhuman primates to prevent the ambient temperature from
falling below 45 °F (7.2 °C), except as directed by the attending
veterinarian and in accordance with generally accepted professional and
husbandry practices. '

9 C.F.R. § 3.78(b).

§ 3.80 Primary enclosures.

Primary enclosures for nonhuman primates must meet the following
minimum requirements:

(a) General requirements. . . .

(2) Primary enclosures must be constructedand maintained so that they:

(ix) Enable all surfaces in contact with nonhuman primates to be readily
cleaned and sanitized in accordance with § 3.84(b)(3) of this subpart, or
replaced when worn or soiled[.]

9 C.F.R. § 3.80(a)(2)(ix).

§ 3.81 Environmental enhancement to promote psychological well-
being.
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Dealers, exhibitors, and research facilities must develop, document, and
follow an appropriate plan for environmental enhancement adequate to
promote the psychological well-being of nonhuman primates. The plan
must be in accordance with the currently accepted professional standards as
cited in appropriate professional journals or reference guides, and as
directed by the attending veterinarian. This plan must be made available to
APHIS upon request. . . .

9 C.FR. §38l.
ANIMAL HEALTH AND HUSBANDRY STANDARDS

§ 3.82 Feeding.

(a) The diet for nonhuman primates must be appropriate for the species,
size, age, and condition of the animal, and for the conditions in which the
nonhuman primate is maintained, according to generally accepted and
professional and husbandry practices and nutritional standards. The food
must be clean, wholesome, and palatable to the animals. It must be of
sufficient quantity and have sufficientnutritive value to maintain a healthful
condition and weight range of the animal and to meet its normal daily
nutritional requirements.

(d) Food and food receptacles, if used, must be located so as to
minimize any risk of contaminationby excreta and pests. Food receptacles
must be kept clean and must be sanitized in accordance with the procedures
listed in § 3.84(b)(3) of this subpart at least once every 2 weeks. Used food
receptacles must be sanitized before they can be used to provide food to a
different nonhuman primate or social grouping of nonhuman primates.
Measures must be taken to ensure there is no molding, deterioration,
contamination, or caking or wetting of food placed in self-feeders.

9 C.F.R. § 3.82(a), (d).

§ 3.84 Cleaning, sanitization, housekeeping, and pest control.

(@) Cleaning of primary enclosures. Excreta and food waste must be
removed from inside .each indoor primary enclosure daily and from
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underneath them as often as necessary to prevent an excessive accumulation
of feces and food waste, to prevent the nonhuman primates from becoming
soiled, and to reduce disease hazards, insects, pests, and odors. Dirt floors,
floors with absorbent bedding, and planted areas in primary enclosures must
be spot-cleaned with sufficient frequency to ensure all animals the freedom
to avoid contact with excreta, or as often as necessary to reduce disease
hazards, insects, pests, and odors. When steam or water is used to clean the
primary enclosure, whether by hosing, flushing, or other methods,
nonhuman primates must be removed, unless the enclosure is large enough
to ensure the animals will not be harmed, wetted, or distressed in the
process. Perches, bars, and shelves must be kept clean and replaced when
worn. If the species of the nonhuman primates housed in the primary
enclosure engages in scent marking, hard surfaces in the primary enclosure
must be spot-cleaned daily.

(b) Sanitizationof primary enclosures and food and water receptacles.

(1) A used primary enclosure must be sanitized in accordance with this

section before it can be used to house another nonhuman primate or group
of nonhuman primates.
" (2) Indoor primary enclosures must be sanitized at least once every 2
weeks and as often as necessary to prevent an excessive accumulation of
dirt, debris, waste, food waste, excreta, or disease hazard, using one of the
methods prescribed in paragraph (b)(3) of this section. However, if the
species of nonhuman primates housed in the primary enclosure engages in
scent marking, the primary enclosure must be sanitized at regular intervals
determined in accordance with generally accepted professional and
husbandry practices.

(3) Hard surfaces of primary enclosures and food and water receptacles
must be sanitized using one of the following methods:

(i) Live steam under pressure;

(ii) Washing with hot water (at least 180 °F (82.2 °C)) and soap or
detergent, such as in a mechanical cage washer;

(iii) Washingall soiled surfaces with appropriate detergent solutions or
disinfectants, or by using a combination detergent/disinfectant product that
accomplishesthe same purpose, with a thorough cleaning of the surfaces to
remove organic material, so as to remove all organic material and mineral
buildup, and to provide sanitization followed by a clean water rinse.

(4) Primary enclosures containing material that cannot be sanitized
using the methods provided in paragraph (b)(3) of this section, such as sand,
gravel, dirt, absorbent bedding, grass, or planted areas, must be sanitized by



180 ANIMAL WELFARE ACT

removing the contaminated material as necessary to prevent odors, diseases,
pests, insects, and vermin infestation.

(c) Housekeeping for premises. Premises where housing facilities are
located, including buildings and surrounding grounds, must be kept clean
and in good repair in order to protect the nonhuman primates from injury,
to facilitatethe husbandry practices required in this subpart, and to reduce
or eliminate breeding and living areas for rodents, pests, and vermin.
Premises must be kept free of accumulations of trash, junk, waste, and
discarded matter. Weeds, grass, and bushes must be controlled so as to
facilitate cleaning of the premises and pest control.

9 C.F.R. § 3.84(a), (b), (c).

SUBPART F—SPECIFICATIONS FOR THE HUMANE HANDLING, CARE,
TREATMENT, AND TRANSPORTATION OF WARMBLOODED ANIMALS
OTHER THAN DOGS, CATS, RABBITS, HAMSTERS, GUINEA PIGS,
NONHUMAN PRIMATES, AND MARINE MAMMALS

FACILITIES AND OPERATING STANDARDS
§ 3.125 Facilities, general.

(a) Structural strength. The facility must be constructed of such
material and of such strength as appropriate for the animals involved. The
indoor and outdoor housing facilities shall be structurally sound and shall
be maintained in good repair to protect the animals from injury and to
contain the animals.

(c) Storage. Supplies of food and bedding shall be stored in facilities
which adequately protect such supplies against deterioration, molding, or

contamination by vermin. Refrigeration shall be provided for supplies of
perishable food.

9 C.FR. § 3.125(a), (c).

§ 3.126 Facilities, indoor.
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(a) Ambient temperatures. Temperature in indoor housing facilities
shall be sufficiently regulated by heating or cooling to protect the animals
from the extremes of temperature, to provide for their health and to prevent
their discomfort. The ambient temperature shall not be allowed to fall
below nor rise above temperatures compatible with the health and comfort
of the animal.

(c) Lighting. Indoor housing facilities shall have ample lighting, by
natural or artificial means, or both, of good quality, distribution, and
duration as appropriate for the species involved. Such lighting shall be
uniformly distributed and of sufficient intensity to permit routine inspection
and cleaning. Lighting of primary enclosures shall be designed to protect
the animals from excessive illumination.

9 C.F.R. § 3.126(a), (c).

§ 3.127 Facilities, outdoor.

(b) Shelter from inclement weather. Natural or artificial shelter
appropriateto the local climatic conditions for the species concerned shall
be provided for all animals kept outdoors to afford them protection and to
prevent discomfort to such animals. . . .

(c) Drainage. A suitable method shall be provided to rapidly eliminate
excess water. . . .

9 C.F.R. § 3.127(b), (¢).
§ 3.128 Space requirements.
Enclosures shall be constructed and maintained so as to provide
sufficient space to allow each animal to make normal postural and social
adjustments with adequate freedom of movement. Inadequate space may

be indicated by evidence of malnutrition, poor condition, debility, stress, or
abnormal behavior patterns.

9CF.R. §3.128.

ANIMAL HEALTH AND HUSBANDRY STANDARDS
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§ 3.129 Feeding.

(a) The food shall be wholesome, palatable, and free from

contaminationand of sufficient quantity and nutritive value to maintain all

- animals in good health. The diet shall be prepared with consideration for

the age, species, condition, size, and type of the animal. Animals shall be

fed at least once a day except as dictated by hibernation, veterinary
treatment, normal fasts, or other professionally accepted practices.

9 CF.R. § 3.129(a).
§ 3.130 Watering.

If potable water is not accessible to the animals at all times, it must be
provided as often as necessary for the health and comfort of the animal.
Frequency of watering shall consider age, species, condition, size, and type
of the animal. All water receptacles shall be kept clean and sanitary.

9 C.F.R. §3.130.
§ 3.131 Sanitation.

(a) Cleaning of enclosures. Excreta shall be removed from primary
enclosures as often as necessary to prevent contamination of the animals
contained therein and to minimize disease hazards and to reduce odors.
When enclosuresare cleaned by hosing or flushing, adequate measures shall
be taken to protect the animals confined in such enclosures from being
directly sprayed with the stream of water or wetted involuntarily.

(c) Housekeeping Premises (buildings and grounds) shall be kept clean
and in good repair in order to protect the animals from injury and to
facilitate the prescribed husbandry practices set forth in this subpart.
Accumulations of trash shall be placed in designated areas and cleared as
necessary to protect the health of the animals.

(d) Pest control. A safe and effective program for the control of insects,
ectoparasites, and avian and mammalian pests shall be established and
maintained.

9 C.F.R. § 3.131(a), (c), (d).
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§ 3.132 Employees.

A sufficient number of adequately trained employees shall be utilized
to maintain the professionally acceptable level of husbandry practices set
forth in this subpart. Such practices shall be under a supervisor who has a
background in animal care.

9C.FR. §3.132.

TRANSPORTATION STANDARDS

§ 3.137 Primary enclosures used to transport live animals.

No dealer, research facility, exhibitor, or operator of an auction sale
shall offer for transportation or transport, in commerce, any live animal in
a primary enclosure which does not conform to the following requirement:

(a) Primary enclosures, such as compartments, transport cages, cartons,
or crates, used to transport live animals shall be constructed in such a
manner that (1) the structural strength of the enclosure shall be sufficient to
contain the live animals and to withstand the normal rigors of
transportation[.] . ..

9 C.F.R. § 3.137(a)(1).
§ 3.138 Primary conveyances (motor vehicle, rail, air, and marine).

(a) The animal cargo space of primary conveyancesused in transporting
live animals shall be designed and constructed to protect the health, and
ensure the safety and comfort of the live animals contained therein at all

times.

9 C.F.R. § 3.138(a).
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Discussion

Respondent, Volpe Vito, Inc., doing business as Four Bears Water Park and
Recreation Area, is a corporation whose address is 3000 Auburn Road, Utica,
Michigan 48087. (Answer §-I(A); CX 2, 10.) Four Bears Water Park and
Recreation Area covers approximately 125 acres in Utica, Michigan. (Tr. 425.)
Respondent has been in business since 1983 and has exhibited animals for "[albout
seven years." (Tr.384.) Four Bears Water Park and Recreation Area consists of
two separatesites that are regularly inspected by APHIS. Site one is the water park
that is open to the public from Memorial Day to Labor Day, (Tr. 398-99), and
located atWUtica, Michigan. Site two is a winter holding area
for the an en the water park is closed, (Tr. 32), and located at

, Utica, Michigan. Approximately 100,000 people visit Four Bears Water

and Recreation Area during the summer, (Tr. 425). While the price of
admission ranges from $11.95 to $0 per person, the average price for admission is
$5 per person, (Tr. 425).

Atall times material to this proceeding, Respondent was licensed and operating
as an exhibitor as defined in the Animal Welfare Act and the Regulations, (Answer
9 1(B)). When Respondent became licensed, and annually thereafter, Respondent
received copies of the Animal Welfare Act, the Regulations, and the Standards and
agreed in writing to comply with the Animal Welfare Act, the Regulations, and the
Standards, (Answer § I(C)). From September 19, 1991, through February 1, 1994,
Respondent's premises was inspected on nine different occasions by Dr. Lisa
Dellar, a veterinarian employed by APHIS. Dr. Dellar described her background
and experience with APHIS and the Animal Welfare Act, as follows:

BY MS. DESKINS:

Q. Dr. Dellar, could you please tell us about your educational
background since high school?

[BY DR. DELLAR:]

A. Since high school I've received a Bachelor's in Science, Animal
Science, at Michigan State University. And from there [ went on to the
College of Veterinary Medicine and I graduated with a Doctorate in
Veterinary Medicine in 1983.

Q. Okay. And what did you do after graduating from veterinary
school?
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A. In 1983 I went into private practice which was mostly 90 percent
small animals and 10 percent large animals. I practiced for about three
years. Then I left private practice and went into industry where I was a
laboratory animal veterinarian working on cancer research at Dow
Chemical in Midland, Michigan.

After working a year at Dow Chemical I applied to the United States
Department of Agricultureand got a job -- entered into the PVPC Program
which is an accelerated program for veterinariansgiven special training and
special overview for the USDA. And at the end of the program I was given
an option of where 1 would like to go and I picked veterinary services in
Michigan.

Q. Okay. Now, what are your job duties -- what year did you start to
work for the Animal and Plant Health Inspection Service?

A. Istarted in September of 1987.

Q. Okay. And what are your current job duties?

A. Currently I'm with the Regulatory Enforcement of Animal Care. 1
perform animal welfare inspections throughoutthe State of Michigan, both
the Lower and the Upper Peninsula, and I also enforce the Horse Protection
Act throughout the United States.

Q. Now, how long have you held this position?

A. T have been with REAC since the origination of the agency, and it
originated in October of 1988.

Q. And REAC stands for Regulatory Enforcement of Animal Care?
A. Correct.

Q. Can you tell us what training courses you've had relative to the
Animal Welfare Act?

A. I've had several courses during my PVPC training and in REAC. 1
have attended the basic animal care training course. I have attended the
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animal transportaticn course. I've attended the records keeping inspection
course. And the best course which I felt really gave me insight into my job
was the oo animal inspection course held at the Atlanta Zoo which focused
mainly on primates and elephants.

Q. How long -- approximatelyhow many inspections of animal dealers
or exhibitors under the Animal Welfare Act do you perform per year?

A. 1, approximately, inspect 350 sites a year. And approximately two-
thirds of those -- a third to two-thirds of those are dealers and exhibitors.

Q. Okay. And of those, what number -- just approximately, what
number of those involve people that have exotic animals?

A. Out of all of my dealers and exhibitors I would have to say 75
percent -- close to 75 percent have exotic or wild animals.

Q. And can you please define for us what the term "exotic animals"
means under the Animal Welfare Act?

A. The Departmentdefines "exotic" as animals that are not native to the
United States and are imported from other countries.

Tr. 12-14.

Immediately after each inspection of Respondent's premises, Dr. Dellar
completed APHIS inspection forms on which Dr. Dellar recorded the findings she
made during each inspection of Respondent's premises.® Dr. Dellar described the
method by which she inspected Respondent's premises and completed the APHIS
inspection forms, as follows:

[BY MS. DESKINS:]

The form used to record findings made during inspections conducted in accordance with the
Animal Welfare Act was modified in August 1991. The form used by Dr. Dellar to record her
findings immediately afier her September 19, 1991, January 2, 1992, and January 16, 1992,
inspectionsof Respondent'spremises is entitled Inspection of Animal Facilities, Sites or Premises. The
form used by Dr. Dellar to record her findings immediately after her July 15, 1992, October 20,
1992, August 10, 1993, September 14, 1993, January 3, 1994, and February 1, 1994, inspections of
Respondent's premises is entitled Animal Care Inspection Report.
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Q. Okay. Dr. Dellar, can you just tell us what your normal inspection
procedures are?

(BY DR. DELLAR]

A. Sure. Normally I arrive at a facility and tell the facility that I'm
there, and I'm there to conduct an Animal Welfare Inspection. After
notifying them, I'm usually assigned to someone who will then take me
around and tour the animal facilities. I'm required to look at every single
animal, and I do. If questions arise I would look at medical records at that
time. I would ask questions and that may lead me to other areas. I check
food, storage areas; any area that's animal related.

Once I've completely looked at the physical facility, then I come
back and I check the records. These would be acquisition disposition forms
and animal inventory forms. If there are further questions I may talk to the
attending veterinarian, [ may talk to the owner or the caretakers, depending
on what my inspection turns up.

At the end I write a comprehensive report detailing what I've found
and the correction dates for the non-compliant items. Then I conduct an
exit interview with either the person who's been assigned to take me around
or the owner of the facility. And I go over every single point, what I found,
when the correction date is and make sure that they both can read my
writing, because my writing isn't all that great, and that they understand
what they're being cited for.

Then I ask for a signature so that they can obtain a copy of the
inspection form, and then I leave.

Q. Okay. And could you please just -- let's just go over what's
contained in the inspection form. Why don't you start with the top of this
particular form?

A. Okay. This is the old-style inspection form. Recently, the
Department has changed over forms. This is the original style that we had
to work with. In block number one is the facility's license number. Thirty-

187



188 ANIMAL WELFARE ACT

four means that it's in the State of Michigan. C, means that they are a
licensed exhibitor. And then the last three digits are their arbitrary number
that has been assigned to them as an identification.

Block two tells me how many pages my reportcontains. Block three
tells me what type of facility it is again, and I marked "Exhibitor.” Block
four tells me the date of the inspection. Block five tells me the time that I
arrived at the facility. Block six tells me the date of the last inspection.
And block seven tells me the time of the last inspection. Block eight tells
me the name and mailing address of the facility, which is Volpe Vito; their
mailing address is in Rochester Hills. Block nine tells me what they're
doing business as, and it also tells me that this is their first site and their

address of their first site is _in Utica, Michigan.

Q. Okay. Now let's look at blocks 12 through 45, can you just describe
what those blocks are meant to show?

A. Lines 12 through45 are the standards that I inspect, and the numbers
that correspond under the animal tie -- under the animal listings are the
exact paragraphs where that particular standard can be found.

So, if-you look under "primates,” and you look at Line 14,
"Structural strength," you'll see the 3.75. And that's the paragraph of the
regulation that covers structural strength.

So, in this report, as you can see, way over under column M, 1 wrote
in "zebras, 3.125" has been crossed off and on this report that means that
that particular standard for zebras was in compliance. NS as I wrote in
means "not seen," that means that at that particular inspection it just wasn't
there or I failed to look at it, or something along that line.

NA means "non-applicable," that means I did not see -- the facility
doesn't have that particularitem at that time. And if [ circleit, it means that
that particular standard and that particular paragraph has a narrative written
on the next page.

Q. Okay. Let's look at the next page. This is page two of CX3. Now,
for all the inspection forms if you circled something on the front, you would
then write a narrative on the next page?
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A. Correct.

Q. Okay. Now there's also some boxes 50 through 54, could you just
explain what those boxes are?

A. Fifty is the box that I sign saying that I prepared this report. Fifty-
three and 54 are a signature of the person who receives a copy of the report,
their title and the date that they receive it.

Q. Also, there's a 57, can you tell us what that box typically has?

A. That box is my supervisor. After every report [ mail it into my
sector office and then my supervisor goes over everything that I have
written, making sure that I was correct in my citations, making sure that I
actually had the ability -- the legal ability to cite what I did.

Q. Okay. Now, also you said in this there was a site number one and

a number two. So in cases where there are two sites, you prepared two
different inspection reports?

A. Correct.
Tr. 14-15, 17-20.
Dr. Dellar testified that the manner in which she completed the APHIS
inspection forms did not change when she began using the new form,® as follows:

[BY MS. DESKINS:]

Q. Okay. Now, Dr. Dellar, this form is a little different from the other
inspection forms that you've looked at before. Can you tell us what the
differences are?

[BY DR. DELLAR:]

A. After the Department had some regulation changes they went ahead
and revised the inspection form, made it into a normal size sheet of paper,

$See note 5.
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renumbered the paragraphs because the regulations had changed and they
were renumbered. Added some categories to inspect and added some
research categories at the bottom. So it's a redesigned form.

Q. Okay. Now, but when the form changed did your normal procedures
also change?

A. In a way they did, because we were now inspecting new
requiremerts like the psychological enrichment plan for the primates, dog
exerciseplans. So, my routine didn't change, I normally did the same things
in the same manner, but I had more things to look at.

Q. Okay. And other than that were there any other changes that you
recall in your inspection procedure?

A. No, not that I can recall.

Q. Allright. Now I noticed on this form that you circled things on the
front. Was it still your procedure then to write a description on the back

page?
A. Correct.
Q. And did you follow that procedure in this case?
A. Yes, 1did.

Tr. 50-51.

Each of the APHIS inspection forms on which Dr. Dellar recorded her findings
was admitted into evidence. (CX 3 is a record of Dr. Dellar's findings which she
completed immediately after her September 19, 1991, inspection of Respondent's
premises; CX 4 is a record of Dr. Dellar's findings which she completed
immediately after her January 2, 1992, inspection of Respondent's premises; CX
5 is a record of Dr. Dellar's findings which she completed immediately after her
January 16, 1992, inspection of Respondent's premises; CX 8 is a record of Dr.
Dellar's findings which she completed immediately after her July 15, 1992,
inspection of Respondent's premises; CX 9 is a record of Dr. Dellar's findings
which she completed immediately after her October 20, 1992, inspection of
Respondent's premises; CX 12 is a record of Dr. Dellar's findings which she
completed immediately after her August 10, 1993, inspection of Respondent's
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premises; CX 14 is a record of Dr. Dellar's findings which she completed
immediately after her September 14, 1993, inspection of Respondent's premises;
CX 19 isarecord of Dr. Dellar's findings which she completed immediately after
her January 3, 1994, inspection of Respondent's premises; CX 21 is a record of Dr.
Dellar's findings which she completed immediately after her February 1, 1994,
inspection of Respondent's premises.) I find each of the inspection forms
completed by Dr. Dellar to be reliable, probative, and substantial evidence of her
findings at Respondent's premises.

Paragraphs 11(A), 111(A), IV(A), V(A), VI(A), and VII(A) of the Complaint
allege that on September 19, 1991, January 2, 1992, January 16, 1992, July 15,
1992, October 20, 1992, and August 10, 1993, respectively, APHIS inspected
Respondent's premises and records and found that Respondent had failed to
maintain complete records showing the acquisition, disposition, and identification
of animals, in willful violation of 7 U.S.C. § 2140 and 9 C.F.R. § 2.75(b)(1).
Although the humane treatment of animals by dealers, exhibitors, and others is a
principal purpose of the Animal Welfare Act, the Act also requires exhibitors and
others to make and retain records which show acquisitions, disposition, and
identification. These records are an important indicator of the level of animal
husbandry and veterinary care provided by exhibitors. In re Big Bear Farm, Inc.,
supra, 55 Agric. Dec. at 118; In re Cecil Browning, 52 Agric. Dec. 129, 141
(1993), aff'd per curiam, 15 F.3d 1097 (11th Cir. 1994) (Table).

Each of the APHIS inspection forms, completed by Dr. Dellar immediately
after her inspections of Respondent's premises on September 19, 1991, January 2,
1992, January 16, 1992, July 15, 1992, and October 20, 1992, states that
Respondent'srecords were not complete. (CX 3 at 1 item 47, 2, 3 item 47, 4; CX
4 at 1 item 47, 2, 3 item 47, 6; CX 5 at | item 47, 2, 3 item 47, 4; CX 8 at | item
46, 2, 3 item 46, 4; CX 9 at | item 46, 2, 3 item 46.) Dr. Dellar testified that
Respondenthad a continuing problem keeping its records current, (Tr. 21-22), and
that she met with at least one of Respondent's employees after each inspection in
which she found that Respondent failed to maintain records in accordance with the
Animal Welfare Act and the Regulations and discussedthe records that are required
to be maintained, (Tr. 122, 156-57). Moreover, Mr. Stramaglia, president of
Respondentand the person who oversees the operation of Four Bears Water Park
and Recreation Area, (Tr. 384), testified that he did not always keep Respondent's
records of animals current, as follows:

[BY MS. ALDEN:]
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Q. All right. Now, Mr. Stramaglia, running through those inspection
reports that have been submitted today, there is a constant, or maybe I
should say, a recurring complaint about the facility's record keeping.

[BY MR. STRAMAGLIA:]
A. Yes.
Q. Would you explain why that problem exists or existed?

A. Well, my record keeping hasn't been the best, you know, so, but a lot
of times what occurs is that we'll have animals that we've bought or we've
sold, depending on the time of the year, which, like, in the spring and in the
fall, and we buy farm animals for the petting zoo in the spring, and in the
fall we sell them, and sometimes animals are born in between time.

Well, I don't initially enter them into the log until I get my bill of
sales and stuff from them. Sometimesthey deliver the animals and the bill
or sale doesn't come for a week or two later, and then I enter them in. In
between time, inspector could come and they could possibly not be on the
order or I don't have the paperwork to put them on. But, when I do get it,
I put it on.

What I've been trying to do now, is that -- she stated that we should
get them on within a week, so I've been trying to expedite my paperwork
so I would get that during the week. And then [ have assigned another
gentleman in my office who's actually an accountant to be able to get my
records out when I'm not in the office in case they need to be inspected.

Q. I'm going to show you what's previously been marked as RX-2 and
ask you if you can identify this document.

A. It's a record of animals on hand. It looks like 1991, the year 1991.

Q. Are those the records that the park has kept for the acquisition and
disposition of animals in 1991?

A. Yes.
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Q. Let me hand to you what's previously been marked as RX-3 and ask
you if you can identify this document.

A. 1992 record on hand of animals.

Q. Please take a look at what's been marked as RX-4 and tell us whether
you can identify this document.

A. 1993 animals on hand.

Q. That's the record of the acquisition and disposition of animals that
the park has kept?

A. Yes.

Q. Let me show you what's been marked as RX-5 and ask you if you
can identify this document.

A. 1994 animals on hand, record of animals on hand for the USDA.

Q. Mr. Stramaglia, even though your records may not have been up to
date at the time that the inspection was made, did you later make any effort
to bring your records into compliance?

A. Yes.

Tr. 389-90, 405-06.

1 agree with the ALJ that on January 2, 1992, January 16, 1992, July 15, 1992,
and October 20, 1992, Respondent failed to maintain complete records showing the
acquisition, disposition, and identification of animals, in violation of 7 U.S.C. §
2140 and 9 C.F.R. § 2.75(b)(1),as alleged in paragraphs III(A), IV(A), V(A), and
VI(A) of the Complaint. (Initial Decision and Order at 16, 27, Conclusions 2-4.)
Moreover, I find that the evidence clearly establishes that on September 19, 1991,
Respondent failed to maintain complete records showing the acquisition,
disposition, and identification of animals, in willful violation of 7 U.S.C. § 2140
and 9 C.F.R. § 2.75(b)(1), as alleged in paragraph II(A) of the Complaint.

Dr. Dellar's inspection report, which she completed after her August 10, 1993,
inspection of Respondent's premises, indicates that Dr. Dellar found that
Respondent was in compliance with the records requirements in 7 U.S.C. § 2140
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and 9 C.F.R. § 2.75(b)(1). (CX 12 at I item 46, 4 item 46.) I agree with the ALJ
that Complainant has not proven by a preponderance of the evidence that on
August 10, 1993, Respondent failed to maintain complete records showing the
acquisition, disposition, and identification of animals, as alleged in paragraph
VII(A) of the Complaint.

Paragraphs II(B), I1I(B), IV(B), VII(B), and IX(A) of the Complamt allege that
on September 19, 1991,” January 2, 1992, January 16, 1992, August 10, 1993, and
January 3, 1994, respectively, APHIS inspected Respondent's premises and found
that Respondent had failed to maintain programs of disease control and prevention,
euthanasia, and adequate veterinary care under the supervision and assistance of
a doctor of veterinary medicine and failed to provide veterinary care to animals in
need of care, in willful violation of 9 C.F.R. § 2.40.

Each of the APHIS inspection forms, completed by Dr. Dellar after her
inspections of Respondent's premises on September 19, 1991, January 2, 1992,
January 16, 1992, August 10, 1993, and January 3, 1994, specifies the manner in
which Respondent failed to provide veterinary care to animals in need of care, (CX
3at3item40,4;CX4at4;CX5at4;CX 12 at 4 item 48, 5; CX 19 at 1 item 48,
2-3).

After her September 19, 1991, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#40 Veterinarv Care (2.40) The elephantneeds to have her feet trimmed —

the left front was the worst. Also the elephant has a bilateral ocular
discharge which needs to be evaluated by the attending veterinarian
Correction: 09-20-91.

CX 3 at4.
Similarly, during her August 10, 1993, inspection of site one on Respondent's
premises, Dr. Dellar found that:

#48 Vet Care (2.40) The elephants right rear and left front feet had deep
cracks or fissures showing lack of timely foot care. An animal caretaker

said that the feet are trimmed 2x a year. More frequent foot care prevents
foot problems which can be fatal. Correct by: 08-17-93.

CX 12 at5s.

See note 1.
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Mr. Walt King, the overseer of the animal department and the amusement ride
departmentat Four Bears Water Park and Recreation Area, (Tr. 342), testified that
Twiggy, the elephant that is the subject of Dr. Dellar's September 19, 1991, and
August 10, 1993, inspection reports, (CX 3, 12), is provided with extensive foot
care, as follows:

[BY MS. DESKINS:]

Q. Excuse me, Mr. King.

Mr. King, what is the optimal foot care for elephants?
. [BY MR.KING:]

A. Yes, ma'am, I'm familiar with that.

Q. Okay. Can you tell us what us what the optimal care is?

A. Yes. We're on a program with two of the people from the Detroit
Zoo that work in the elephant department of the Detroit Zoo, and every
three months they come out and examine and clean and trim the elephant's
feet, and they are very, very good at it. They've written papers on -- from
the AAZP, or whatever -- the zoological people, on the care and training of

the elephant's feet and trimming and so forth like that.

Q. And you said they're called in every three months. If the elephant's
foot, Twiggy, needs foot care more often than that, are they called in?

A. Oh, yesma'am. They would be. Or if the lady from the USDA finds
something she doesn't like, we call them in and he comes in a day or two.

Tr. 382-83.
Moreover, Mr. Stramaglia testified as to the foot care generally provided to

Twiggy, as follows:
[BY MS. ALDEN:]

Q. Do you have anyone to attend to the elephant's feet?



196 ANIMAL WELFARE ACT

{BY MR. STRAMAGLIA:]
A. Yes. We have a person that does it at the Detroit Zoo, and he comes

to our facility, I think every three months, or if we call him in between and
does the elephant's feet. -

[BY MS. DESKINS:]

Q. Okay. So, I understand what you're saying, I'm just trying to clarify.
So you're saying you don't have particular expertise in the --

[BY MR. STRAMAGLIA:]
A. Trimming of the feet?
Q. Well, in the care of an elephant's foot.

MS. ALDEN: Objection, Your Honor. That's inconsistent to what
he just testified to.

THE WITNESS: 1 just tried to tell you what my expertise was with
the elephant and where I got my training.

BY MS. DESKINS:

Q. Okay. Now what I'm trying to ask about in particular, is about the
elephant's feet. If you --

A. The feet --

Q. If you don't have any --

A. I personally have never trimmed elephant's feet. No.
Q. Okay. Do you know about the care of their feet?

A. Yes.
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Q. And you got that from an Army McGuire?

A. Army McGuire, yes. Army gave me like, a six week training with
elephants.

Tr. 388, 416-17.

Although find that Messrs. King and Stramagliaare aware of the need to care
for an elephant's feet and Respondent provides some veterinary care for its
elephant's feet, Complainant has proven by a preponderance of the evidence that
on September 19, 1991, and August 10, 1993, Twiggy's feet were in need of
veterinary care and Respondent failed to provide veterinary care to the elephant.
Further, Respondent has not rebutted the evidence that on September 19, 1991,
Twiggy was in need of veterinary care for a bilateral ocular discharge and
Respondent failed to provide such veterinary care. Therefore, I find that
Respondent failed to provide veterinary care to an animal in need of veterinary
care, in violation of 9 C.F.R. § 2 40 as alleged in paragraphs II(B) and VII(B) of
the Complaint.

During her January 2, 1992, inspection of site two on Respondent's premises,
Dr. Dellar found that:

#40 Veterinary Care (2.40) The camel was found to be bleeding from the
nose/mouth. The zoo manager wanted to pour peroxide on the camel's face
— but I suggested that the peroxide would go down his nose and into his
lungs. Insteadthe animal shall be examined by a veterinarian. Correction
date: 01-02-92 close of business.

CX4at4.

Respondent offered nothing to rebut the evidence that the camel was in need of
veterinary care on January 2, 1992, and that Respondent failed to provide
veterinary care to the camel.

After her January 16, 1992, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#40 Veterinary Care (2.40) 2 new born goats were found frozen in the goat
shelter. Goat #27 had blood on her fur, was slow and listless and appeared
cold (humped up and pressed next to another goat). The dead goats and the
ill goat was not detected by the animal care taker. The ill goat shall be
immediately taken to a veterinarian for examination by close of business.
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CX5at4,

Dr. Dellar testified that the goat that had blood on her fur was the goat that had
given birth to the two new born goats which she found frozen during her January
16, 1992, inspection, that it is not unusual for a goat that has just given birth to
have discharge on her hindquarters, and that the blood on the fur did not concern
her, (Tr. 145.) Dr. Dellar also testified that she did not know the cause of death of
the new born goats, (Tr. 145-47,271). Moreover, Mr. Stramagliatestified as to the
cause of the death of the new bomn goats, as foliows:

[BY MS. ALDEN:}

Q. You heard testimony about an inspection in January of 1992, at
which time it was discovered that there were two diseased kids at the barn.

[BY MR. STRAMAGLIA]
A. Yes, I did.

Q. Can you tell the Court what you know about the mother goat and the
condition of her milk?

A. Well, what happened is, the following winter, that goat -- I had the
people there specifically watch that goat; it was a pygmy goat and she was
pregnant again. Sometimes it's hard to tell on pygmy's whether they're
pregnant or not.

Q. Why is that?

A. Well, they bulge out all the time, you know, so you can't usually tell
until they're far advanced. So we brought her in and put her in a horse stall
to watch her and she had three goats this time, and the reason the goats died
is she didn't have any milk.

So, the same thing occurred that time we had taken her to the vet
right away, and the vet said she didn’ have milk and she said that the three
goats that she had were going to die. She said they have to have this
particular mother's milk which has a certain chemical in it that the babies
have to have within the first 24 hours or they'll die. She tried to prescribe
some kind of a, like a formula, but it didn't work and those three died. So
she suggested we, you know, not have the goat get pregnant anymore or
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find somebody that has those kind of goats, extract some milk from them
and freeze it and keep it, or just to sell the goat, you know, and tell
somebody that -- the problem with the goat.

Q. Did you have any information about that problem with the mother
in January of 1992?

A. No.

Tr. 399-400.

Nonetheless, the record clearly demonstrates that the goat that Dr. Dellar
described as "ill," (CX 5 at 4), was in need of care and that Respondent failed to
provide that care. i

After her January 3, 1994, inspection of site two on Respondent's premises, Dr.
Dellar noted on her inspection report that:

#48 Veterinary Care (2.40) Recently a male chimp died at this facility.

Records show that the animal was initially diagnosed with a respiratory
problem on

Continued from page # 2

111 #48 Vet Care (2.40) 10/28/93. By 11/2/93 the condition had worsened
and antibiotics were prescribed. Twenty days later, the animal was brought
back in - an died that day. The antibiotics were not correctly given by the
employees and were still left. The animal was extremely yellow from
jaundice, and the employees did not notice. The elephant was diagnosed
with a parasite and the medication still sits in the barn ' full. Animals must
be observed daily and given adequate veterinary care. Correct by
-01-10-94.

CX 19 at 2-3.

The record establishes that Respondent provided substantial veterinary care for
Mr. Washington, the male chimpanzee that is the subject of Dr. Dellar's January 3,
1994, inspection report. (CX 15, 19 at 2-3; Tr. 73-78, 401-03.) Moreover, Dr.
Dellar testified that the records of the veterinarian who provided veterinary services
for Mr. Washington indicate that the chimpanzee did receive "a lot of care.” (Tr.
200-01.) Further, Dr. Dellar's inspection report, (CX 19 at 2-3), indicates that the
elephant was receiving veterinary care. While CX 19 at 2-3 indicates that
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Respondentmay not have followed all of the veterinarian'sinstructions for the care
of the chimpanzee and the elephant, I do not find that the Complainant has proven
by a preponderance of the evidence that Respondent failed to provide veterinary
care to animals in need of care, in willful violation of 9 C.F.R. § 2.40, as alleged
in paragraph IX(A)-of the Complaint.

Paragraphs II(C)(1), V(B)(1), VI(B)(1), and VIII(A)(5) of the Complaintallege
that on September 19, 19912 July 15, 1992, October 20, 1992, and September 14,
1993, respectively, surfaces of housing facilities for nonhuman primates were not
constructed in a manner and made of materials that allow them to be readily
cleaned and sanitized, or removed or replaced when worn, soiled, or rusted, in
willful violation of 9 C.F.R. §§ 2.100(a), 3.75(c)(1), and 3.80(a)(ix).’ Paragraph

See note 1.

SParagraphs IKC)(1), V(B)(1), VI(B)1), and VIII(A)(5) of the Complaint erroneously cite 9
C.F.R. § 3.80(a)(ix). The correctcitation for the violations atleged in paragraphs IKC)(1), V(B)(1),
VI(B)(1), and VHI(A)(5) of the Complaintis 9 C.F.R. § 3.80(a)(2)(ix). The failure to cite the correct
regulationalleged to be violated is harmless error. Cf. Williamsv. United States, 168 U.S. 382, 389
(1897) (a conviction may be sustained on the basis of a statute other than that cited in the indictment);
United States v. Lipkis, 770 F.2d 1447, 1452 (9th Cir. 1985) (a conviction may be sustained on the
basis of a statute or regulationother than that cited or even where none is cited at all, as long as it is
clear that the defendant was not prejudicially misled); In re SSG Boswell, II, 49 Agric. Dec. 210, 212
(1990) (the failure of the Complaint to include a citation to the statute authorizing the civil penalty is
harmless error). Further, it is well settled that the formalities of court pleading are not applicable in
administrative proceedings. Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1944); FCC v. Pottsville
Broadcasting Co., 309 U.S. 134, 142-44 (1940). Due process is satisfied when the litigant is
reasonably apprised of the issues in controversy. In re Pet Paradise, Inc., supra, 51 Agric. Dec. at
1066; In re Dr. John H. Collins, 46 Agric. Dec. 217, 233 n.8 (1987). It is only necessary that the
Complainant in an administrative proceeding reasonably apprise the litigant of the issues in
controversy; any such notice is adequate and satisfies due process in the absence of a showing that
some party was misled. NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 350-51 (1938);
Aloha Airlines, Inc. v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 1979); NLRB v. Sunnyland Packing
Co., 557 F.2d 1157, 1161 (5th Cir. 1977); L.G. Balfour Co. v. FTC, 442 F.2d 1, 19 (7th Cir. 1971);
Bruhn's Freezer Meats v. USDA, 438 F.2d 1332, 1342 (8th Cir. 1971); Swift & Co. v. United States,
393 F.2d 247, 252-53 (7th Cir. 1968); Cella v. United States, 208 F.2d 783, 788-89 (7th Cir. 1953),
cert. denied, 347 U.S. 1016 (1954); American Newspaper Publishers Ass'n v. NLRB, 193 F.2d 782,
799-800 (7th Cir. 1951), cert. denied sub nom. International Typographical Union v. NLRB, 344 U.S.
816 (1952); Mansfield Journal Co. v. FCC, 180 F.2d 28, 36 (D.C. Cir. 1950); E.B. Muller & Co.
v. FTC, 142 F.2d 511, 518-19 (6th Cir. 1944); A.E. Staley Mfg. Co. v. FTC, 135 F.2d 453, 454-55
(7th Cir. 1943); NLRB v. Pacific Gas & Elec. Co., 118 F.2d 780, 788 (9th Cir. 1941); In re Big Bear
Farm, Inc., supra, 55 Agric. Dec. at 132; In re James Petersen, 53 Agric. Dec. 80, 92 (1994); In
re Pet Paradise, Inc., supra, 51 Agric. Dec. at 1066; In re SSG Boswell, II, supra, 49 Agric. Dec.
at 212; In re Floyd Stanley White, 47 Agric. Dec. 229, 264-65 (1988), aff'd per curiam, 865 F.2d
262, 1988 WL 133292 (6th Cir. 1988); In re Sterling Colorado Beef Co., 35 Agric. Dec. 1599, 1601
(1976) (Ruling on Certified Questions), final decision, 39 Agric. Dec. 184 (1980), appeal dismissed,
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X(C)(2) of the Complaint alleges that on February 1, 1994, surfaces of housing
facilities for nonhuman primates were not constructed in a manner and made of
materials that allow them to be readily cleaned and sanitized, or removed or
replaced when worn, soiled, or rusted, in willful violation of 9 C.F.R. §§ 2.100(a))
and 3.75(c)(1).

Each of the APHIS inspection forms, completed by Dr. Dellar after the
inspections on September 19, 1991, July 15, 1992, October 20, 1992, September
14, 1993, and February 1, 1994, identifies the surfaces of housing facilities for
nonhuman primates which were not constructed in a manner and made of materiak
that allow them to be readily cleaned and sanitized, or removed or replaced when
worn, soiled, or rusted, (CX 3 at3 item 22,4; CX 8 at 1 item 12, 2; CX 9 at 3 item
12,4;CX 14 at4 item 12, 5; CX 21 at | item 12, unnumbered page between page
I and page 2).

After her September 19, 1991, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#22 Interior surfaces (3.76) The chimp enclosure is rusting — mostly at the
feed doors. Rust is not readily sanitizable. Correction: 09-30-91.

CX3at4.
During the July 15, 1992, inspection of site one on Respondent's premises, Dr.
Dellar found that:

II1 #12 Surfaces and Cleaning (3.75¢c1i) The new chimp enclosure is

rusting and is in need of resealing. Correction date: 08-15-92.

CX8at2.

After her October 20, 1992, inspection, Dr. Dellar listed the "surfaces and
cleaning" violation found during the July 15, 1992, inspection of site one as having
been corrected, (CX 9 at 2), but found that there was a similar violation at site two
on Respondent's premises, as follows:

111 #12 Surfaces and Cleaning (3.75¢1) The built in chimp cage is rusting

and is in need of resealing. The wall behind the chimp enclosure has

No. 80-1293 (10th Cir. Aug. 11, 1980); In re A.S. Holcomb, 35 Agric. Dec. 1165, 1173-74 (1976).
The record does not reveal that Respondent was in any way misled by Complainant’s citation of
"9 C.F.R. § 3.80(a)(ix)" rather than the correct citation, "9 C.F.R. § 3.80(a)(2)(ix)," and the record
reveals that Respondent was reasonably apprised of the issues in controversy.
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unsealed cement which needs to be sealed. Raw wood, concrete and rusty
metal can not be readily sanitized. Correction: 11-20-92.

CX9at4.
After her September 14, 1993, inspection of site two on Respondent's premises,
Dr. Dellar recorded on her inspection report that:

I #12 Surfaces and Cleaning (3.75¢cli) The primates are scheduled to
move back into winter housing (this site) today. The primate enclosures at
this facility are [illegible] rusting and are in need of resealing. The wooden
benches and boxes also need to be resealed. Correct by: 10-14-93.

CX 14 at 5.
After her February 1, 1994, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#12 Surfacesand Cleaning (3.75 3) The dirt floor in the primate area was

in need of cleaning and/or raking. Correct by: 02-08-94 (3.75c1) The
enclosures are rusting and need to be resealed to be properly cleaned and
sanitized. Correct by 03-01-94. . . .

CX 21 at unnumbered page between page 1 and page 2.

During her February 1, 1994, inspection, Dr. Dellar took pictures of the primate
enclosures, each of which show that the enclosures were rusting, (CX 22D, E, F),
and Dr. Dellar testified that, in addition to the rust on the outside of the enclosures
depicted in CX 22E and CX 22F, there was rust on the inside of those enclosures.
(Tr. 247-48.)

The evidence clearly establishes that on September 19, 1991, July 15, 1992,
October 20, 1992, September 14, 1993, and February 1, 1994, the surfaces of
Respondent's housing facilities for nonhuman primates were not constructed in a
manner and made of materials that allow them to be readily cleaned and sanitized,
or removed or replaced when worn, soiled, or rusted, in willful violation of
9 C.F.R. §§ 2.100(a), 3.75(c)(1), and 3.80(a)(2)(ix), as alleged in paragraphs
II(C)(1), V(BX1), VI(B)(1), and VIII(A)(5) of the Complaint, and in willful
violation of 9 C.F.R. §§ 2.100(a) and 3.75(c)(1), as alleged in paragraph X(C)(2)
of the Complaint.
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Paragraphs II(C)(2) and I1I(D)(1) of the Complaintallege that on September 19,
1991,' and January 2, 1992, respectively, Respondent had failed to store supplies
of food for nonhuman primates in a manner that protects the food from spoilage,
contamination,and vermin infestation, in willful violation of 9 C.F.R. §§ 2.100(a)
and 3.75(e).

Each of the APHIS inspection forms, completed by Dr. Dellar after the
inspections on September 19, 1991, and January 2, 1992, specifies the manner in
which Respondent failed to store supplies of food for nonhuman primates in a
manner that protects the food from spoilage, contamination, and vermin, (CX 3 at
3 item 16, 4; CX 4 at 3 item 16, 6).

During her September 19, 1991, inspection of site two on Respondent's
premises, Dr. Dellar found that:

#16 Storage of food (3.75...) The peaches stored for the primates are
rotting and need to be disposed of. . . . Correction: 09-20-91.

CX 3 at4.
After her January 2, 1992, inspection of site two on Respondent's premises, Dr.
Dellar recorded the following on her inspection report:

IV Noncompliant Standards noted on 09-19-91 that have not been corrected
by 01-02-92: #16 Storage of food (3.75 3.125) The pears stored for the
animals are rotting and need to be thrown away. The oranges were
beginning to rot and need to be stored in a refrigerator.

CX4até6.

I find, based upon CX 3 and CX 4, that Complainant has proven by a
preponderance of the evidence that on September 19, 1991, and January 2, 1992,
Respondent failed to store supplies of food for nonhuman primates in a manner that
protects the food from spoilage, contaminatian, and vermin, in willful violation of
9 C.F.R. §§ 2.100(a) and 3.75(e), as alleged in paragraphs II(C)(2) and II(D)(1)
of the Complaint.

Paragraph II(C)(3) of the Complaint alleges that on September 19, 1991,"
Respondent failed to develop, document, and follow an appropriate plan for

See note 1.

See note 1.
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environmentalenhancement, adequate to promote the psychological well-being of
nonhuman primates, in willful violation of 9 C.F.R. §§ 2.100(a) and 3.81.

The APHIS inspection form, completed by Dr. Dellar after her inspection of
site two on Respondent's premises on September 19, 1991, specifically states that
Respondent failed to develop, document, and follow an appropriate plan fer
environmental enhancement, adequate to promote psychological well-being of
nonhuman primates, (CX 3 at 3 item 28, 4), as follows:

#28 General Requirements/Primate Enrichment Plan (3.81) This facility
has not developed, documented, and followed an appropriate plan for
environmental enhancement, adequate to promote the psychological well
being of primates. Correction: 10-19-91.

CX 3at4.

While Respondent did correct this violation by the time of Dr. Dellar's
January 16, 1992, inspection, (CX 5 at 4), I find that Complainant has proven by
a preponderance of the evidence that on September 19, 1991, Respondent failed to
develop, document, and follow an appropriate plan for environmental
enhancement, adequate to promote psychological well-being of nonhuman
primates, in willful violation of 9 C.F.R. §§ 2.100(a) and 3.81, as alleged in
paragraph II(C)(3) of the Complaint.

Paragraphs II(C)(4), IV(CX1), VII(C)2), IX(B)(4), and X(C)6) of the
Complaintallege that on September 19, 1991,'? January 16, 1992, August 10, 1993,
January 3, 1994, and February 1, 1994, respectively, Respondent failed to provide
facilities for animals that were structurally sound and maintained in good repair,
so as to protect animals from injury, to contain animals, and to restrict the entrance
of other animals, in willful violation of 9 C.F.R. §§ 2.100(a) and 3.125(a).

The APHIS inspection forms, completed by Dr. Dellar after her inspections on
September 19, 1991, January 16, 1992, August 10, 1993, January 3, 1994, and
February 1, 1994, specify the structural and maintenance deficiencies which she
found on Respondent's premises, (CX 3 at 3 item 14, 4; CX 5 at 1 item 14, 2, 3
item 14,4;CX 12 at 1 item 10, 2, 4 item 10, 5; CX 19 at 1 item 10,2; CX 21 at 1
item 10, unnumbered page between page 1 and page 2).

After the September 19, 1991, inspection of site two on Respondent's premises,
Dr. Dellar noted the following on her inspection report:

2Gee note 1.
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#14 Structural Strength (3.125) The llama pasture fence is bent, loose has
bent poles and loose wire that could cause a puncture type injury. The
camel pasture wire is also bent, broken and has a hole in it large enough for
dogs to enter. Correction date: 09-21-91.

CX3at4,

While Dr. Dellar testified that she saw no dogs in the camel pasture and no
evidence that dogs had ever been in the pasture, (Tr. 127-28), the actual entry of
animals is not a prerequisite to finding Respondent in violation of 9 C.F.R. §§
2.100(a) and 3.125(a).

During her January 16, 1992, inspection, Dr. Dellar found structural strength
violationsrelating to a pig enclosure located at site one on Respondent's premises.
(CX 5 at 2.) However, there is some evidence in the record that the pig may not
belong to Respondent, (Tr. 46-47, 144-45, 393), and the pig may not have been
within the Secretary's jurisdiction under the Animal Welfare Act. Therefore,
despite the evidence introduced by Complainant concerning the structural strength
and maintenance of the facility housing the pig, no part of my finding that
Respondent violated 9 C.F.R. § 3.125(a) on January 16, 1992, is based upon the
facility housing the pig described in Dr. Dellar's January 16, 1992, inspection
report. However, after her January 16, 1992, inspection of site two on
Respondent's premise, Dr. Dellar noted the following structural and maintenance
violations:

III Noncompliant Standards, newly noted on 01-16-92:

#14 Structural Strength (3.125) The deer enclosure fence is broken on the

east fence line — Broken wire which protrudes may injure an animal. The
wires used to attach the gate to the fence (to patch a hole) also has
protruding ends which may injure an animal. Correction date: 01-17-92.

CXSat4.
After her August 10, 1993, inspection of site two on Respondent'spremises, Dr.
Dellar recorded the following on her inspection report:

1V #10 Structure and Construction (3.125a) A pasture fence, which now

contains the deer, has been broken down and has broken wires which may
injure the animal in that enclosure.

CX12at2.
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Complainantintroduceda picture of the fence that is the subject of Dr. Dellar's
report into evidence, (CX 13A). The back of the picture indicates that it depicts
“broken fence wire in deer enclosure" and was taken by Dr. Dellar at site two on
Respondent's premises at 1:30 p.m., August 10, 1993. (CX 13A.)

Afterher August 10, 1993, inspection of site one on Respondent'spremises, Dr.
Dellar recorded the following on her inspection report:

LII#10 Structureand Construction(3.125a). This inspection was conducted

in the driving rain, and it was noted that the camel/llama shelter had leaks
in three different areas. Omal [sic] the camel could not stay dry in his
shelter. Correct by: 09-10-93.

CX12at5.

The record establishes that by the date of the next inspection of Respondent's
premises, September 14, 1993, Respondent had repaired the roof of the
camel/llama shelter, (CX 14 at 2).

After her January 3, 1994, inspection of site two on Respondent's premises, Dr.
Dellar noted the following on her inspection report:

1T #10 Structure and Construction (3.125a) The roof on the llama/sheep

shelter has collapsed and is in need of repair. Correct by: 01/10/94.

CX19at2.
After the February 1, 1994, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

IV #10 Structure and Construction (3.125a) The roof of the llama/sheep

shelter has collapsed and is now only supported by one board. This is not
safe should an animal break the brace.

CX 21 at unnumbered page between page | and page 2.

During her February 1, 1994, inspection, Dr. Dellar took pictures of the
llama/sheep shelter, which is the subject of her report, that clearly depict the
structural deficiencies in the shelter. (CX 22J,K,L.)

I find that Complainanthas proven by a preponderance of the evidence that on
September 19, 1991, January 16, 1992, August 10, 1993, January 3, 1994, and
February 1, 1994, Respondent failed to provide facilities for animals that were
structurally sound and maintained in good repair so as to protect animals from
injury, to contain the animals, and to restrict the entrance of other animals, in
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willful violation of 9 C.F.R. §§ 2.100(a) and 3.125(a), as alleged in paragraphs
II(C)(4), IV(C)(1), VII(C)(2), IX(B)(4), and X(C)(6) of the Complaint.

Paragraphs II(C)(5) and V(B)(3) of the Complaint allege that on September 19,
1991," and July 15, 1992, respectively, Respondent failed to store supplies of food
so as to adequately protect them against deterioration, molding, or contamination
by vermin, in willful violation of 9 C.F.R. §§ 2.100(a) and 3.125(c). Paragraphs
II(D)(5), IV(C)(2), VII(C)4), and VIII(A)2) of the Complaint allege that on
January 2, 1992, January 16, 1992, August 10, 1993, and September 14, 1993,
respectively, Respondent failed to store supplies of food and bedding so as to
adequately protect them against deterioration, molding, or contamination by
vermin, in willful violation of 9 C.F.R. §§ 2.100(a) and 3.125(c). Paragraph
X(CX7) of the Complaint alleges that on February 1, 1994, Respondent failed to
store supplies of food and bedding so as to adequately protect them against
deterioration, molding, or contamination by vermin, and refrigeration was not
provided for supplies of perishable food, in willful violation of 9 C.F.R. §$
2.100(a) and 3.125(c).

The APHIS inspection forms, completed by Dr. Dellar after her inspections on
September 19, 1991, January 2, 1992, January 16, 1992, July 15, 1992, August 10,
1993, September 14, 1993, and February 1, 1994, identify the manner in which
Respondent stored supplies of food, (CX 3 at 3 item 16, 4; CX 4 at 3 item 16, 6;
CX5atlitem16,2;CX8at!item 13,2;CX 12 at 4 item 13, 5;CX 14 at 1 item
13,2; CX 21 at 1 item 13, unnumbered page between page 1 and page 2).

After her September 19, 1991, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#16 Storage of food (. . . 3.125).... There were several sacks of feed noted

to be stored on the ground, opened, and next to bags of lime. Correction:
09-20-91.

CX3at4.
After her January 2, 1992, inspection of site two on Respondent'spremises, Dr.
Dellar recorded the following findings on her inspection report:

v Noncompliant Standards noted on 09-19-91 that have not been
corrected by 01-02-92: #16 Storage of food (3.75 3.125) The pears stored

13See note 1.
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for the animals are rotting and need to be thrown away. The oranges were
beginning to rot and need to be stored in a refrigerator.

CX4até6.

During the January 16, 1992, inspection, Dr. Dellar found that the pig food was
stored in an open container. (CX 5 at 2; Tr. 46.) However, there is some evidence
in the record that the pig may not belong to Respondent, (Tr. 46-47, 144-45, 393),
and the pig may not have been within the Secretary's jurisdiction under the Animal
Welfare Act. Therefore, despite the evidence introduced by Complainant
concerning storage of pig food, I find that the record is not quite strong enough to
reverse the ALJ with respect to the violation alleged in paragraph IV(C)(2) of the
Complaint. Moreover, despite evidence of the violations alleged in paragraphs
IV(C)(3), IV(C)4), and IV(C)(5) of the Complaint, all of which relate solely to the
pig referenced in Dr. Dellar's January 16, 1992, inspection report, (CX 5), I find
that the evidence is not quite strong enough to reverse the ALJ with respect to the
violations alleged in paragraphs IV(C)(3), IV (C)(4), and IV(C)5) of the
Complaint.

After her July 15, 1992, inspection of site one on Respondent's premises, Dr.
Dellar recorded the following on her inspection report:

#13 Storage (3.125¢) The petting area storage barn was found to have
cleaning type chemicals stored with the feed, which may contaminate the

feed. Also an open feed bag was found - which needs to be placed in a
container with a tight lid. Correction date: 07-16-92.

CX8at2.
After her August 10, 1993, inspection of site one on Respondent's premises, Dr.
Dellar recorded the following on her inspection report:

#13 Food storage (3.125¢) The door to the storage barn had been left open

causing some of the feed to become wet from the rain. Bags of feed were
also found open, stored on the floor and insecticides were being stored
directly above the feed bags. Correct by 08-10-93 close of business.

CX 12 at 5.

Dr. Dellar took a picture of the manner in which the feed was stored next to the
door of the storage barn. (CX 13E.) The back of CX 13E indicates that it depicts
"open bags of feed, wet from rain in feed storage area" and that it was taken by Dr.
Dellar at 10:45 a.m., during her August 10, 1993, inspection of site one on
Respondent's premises, (CX 13E)
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After her September 14, 1993, inspection of site one on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

IV #13 Food storage (3.125¢) Spilled feed was on the floor in the storage
area. Open bags were stored on the floor and many of the feed containers
do not have lids.

CX 14 at2.
After the February 1, 1994, inspection of site two on Respondent's premises,
Dr. Dellar noted the following:

#13 Storage (3.125¢) . . . . Food that needed to be refrigerated was being
kept on a sheif . . . perishable foods shall be stored in the refrigerator.
Correct by 02-01-94 close of business.

CX 21 at unnumbered page between page 1 and page 2.

During the February 1, 1994, inspection, Dr. Dellar took a picture of the food
that she found needed to be refrigeratedand, instead, was kept on a shelf. (CX 22H
(upper left-hand corner).) The back of CX 22H indicates that it depicts "food prep
area - spilled trash on floor — produced [sic] stored outside of refrigerator" and
that the picture was taken by Dr. Dellar at 11:30 a.m., during her February 1, 1994,
inspection of site two on Respondent's premises.

I find that Complainant has proven by a preponderance of the evidence that on
September 19, 1991, January 2, 1992, July 15, 1992, August 10, 1993, September
14, 1993, and February 1, 1994, Respondent stored supplies of food, in willful
violation of 9 C.F.R. §§ 2.100(a) and 3.125(c), as alleged in paragraphs II{C)(5),
HI(D)(5), V(B)(3), VII(C)(4), VIII(A)(2), and X(C)(7) of the Complaint.

Paragraphs 1I{C)(6) and VIII(AX7) of the Complaint allege that on
September 19, 1991,'* and September 14, 1993, respectively, Respondent failed to
keep water receptacles clean and sanitary, in willful violation of 9 C.F.R. §§
2.100(a) and 3.130.

The APHIS inspection forms, completed by Dr. Dellar after the inspections on
September 19, 1991, and September 14, 1993, identify the water receptacles that
were not kept clean and sanitary, (CX 3 at 3 item 33, 4; CX 14 at 4 item 35, 5).

After her September 19, 1991, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

14See note 1.
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#33 Watering (3.130) The goat and llama water receptacles were green
with algae and had debris in them - indicating that they are not cleaned and
sanitized often enough. Correction: 09-21-91.

CX 3 at4. .
After her September 14, 1993, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#35 Watering (3.130) The llama/deer water receptacle was green and
cloudy and contained hay — indicating that it had not been cleaned often
enough. Correct by: 09-16-93.

CX 14 at 5.

I find that Complainant has proven by a preponderance of the evidence that on
September 19, 1991, and September 14, 1993, Respondent failed to keep water
receptacles clean and sanitary, in willful violation of 9 C.F.R. §§ 2.100(a) and
3.130, as alleged in paragraphs II(C)(6) and VIII(A)(7) of the Complaint.

Paragraph 1I(C)(7) of the Complaint alleges that on September 19, 1991,
Respondent failed to keep primary enclosures clean, in willful violation of 9 C.F.R.
§§ 2.100(a) and 3.131(a). The APHIS inspection form, completed by Dr. Dellar
after her inspection on September 19, 1991, identifies the primary enclosures that
were not kept clean, (CX 3 at 3 item 35, 4).

During the September 19, 1991, inspection of site two on Respondent's
premises, Dr. Dellar found that:

#35 Cleaning (3.131) The sheep and goat pasture had a build up of feces
— also the shelter was in need of cleaning. Correction 09-21-91.

CX3at4.

Despite the evidence that Respondent violated 9 C.F.R. §§ 2.100(a) and
3.131(a) on September 19, 1991, in light of Dr. Dellar's testimony on cross-
examinationregarding the quantity of feces that she found, (Tr. 13 1-33), I do not
find the record strong enough to reverse the ALJ with respect to the allegations in
paragraph II(C)(7) of the Complaint.

5See note 1.
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Paragraphs 11(C)(8) and I1I(D)(7) of the Complaintallege that on September 19,
1991,' and January 2, 1992, respectively,and paragraphs VII(CX1) and VII(C)(6)
of the Complaint allege that on August 10, 1993, Respondent failed to keep the
premises (buildings and grounds) clean and in good repair and free of
accumulations of trash, in willful violation of 9 C.F.R. §§ 2.100(a) and 3.131(c).
Paragraph X(C)(11) of the Complaintalleges that on February 1, 1994, Respondent
failed to keep the premises (buildings and grounds) clean and in good repair, in
willful violation of 9 C.F.R. §§ 2.100(a) and 3.131(c). The APHIS inspection
forms, completed by Dr. Dellar after her inspections on September 19, 1991,
January 2, 1992, August 10, 1993, and February 1, 1994, identify portions of
Respondent's premises that were not kept clean and repaired, (CX 3 at 3 item 36,
4;CX 4 at 3 item 36,4; CX 12 at | item 37,2; CX 21 at 1 item 37, unnumbered
page between page 1 and page 2). )

After her September 19, 1991, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#36 Housekeeping (3.81 3.131) The goat pasture had boards, wire and an
old gate which need to be removed. The camel pasture has wood, paper,
plastic, blocks and sheet metal which needs to be removed. The barn had
old rugs, paper, wood and other junk around it and the pastures.

CX 3 at4.
After her January 2, 1992, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following findings on her inspection report:

#36 Housekeeping (3.8 3.131) The food prep area was stacked with empty

cereal boxes, overflowing trash receptacle was beneath the sink. The
refrigerator needed cleaning and outdated food items need disposing of.
Correction date: 01-02-92 close of business.

CX 4 at4.
During her August 10, 1993, inspection of site two on Respondent's premises,
Dr. Dellar found that:

#37 Housekeeping (3.131¢) The deer, llama and horse enclosures

contained numerous bale ropes, boards, chewed hose, paper and other

16See note 1.
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debris which may cause injury if ingested. Trash needs to be removed on
a regular basis.

CX [2at2.

Dr. Dellar took two pictures of the debris that she observed in animal
enclosures during her August 10, 1993, inspection. (CX 13B, 13D.) The back of
CX 13B indicates that the picture depicts Respondent's "animal caretaker removing
debris from deer enclosure during [the August 10, 1993,] inspection" of site two
on Respondent'spremises. The back of CX 13D indicates that the picture depicts
"bale rope, chewed hose, rope, ect [sic] removed from animal enclosure," during
the August 10, 1993, inspection of site two on Respondent's premises.

The Complaint alleges that on August 10, 1993, Respondent violated 9 C.F.R
§§ 2.100(a) and 3.131(c) by failing to keep the premises clean and in good repair
and free of accumulations of trash on two occasions. (Complaintq§§ VII(C)(1) and
VII(C)6).) While Complainant has proven by much more than a preponderance
of the evidence that Respondent violated 9 C.F.R. §§ 2.100(a) and 3.131(c), at site
two on Respondent's premises, on August 10, 1993, there is no evidence that
Respondent violated 9 C.F.R. §§ 2.100(a) and 3.131(c) at site one, on August 10,
1993. Therefore, under the circumstancesin this case, I am reversing the ALJ only
with respect to one of the violations of 9 C.F.R. §§ 2.100(a) and 3.131(c) alleged
in paragraph VII(C) of the Complaint.

After her February 1, 1994, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#37 Housekeeping (3.13 1¢) The sheep/llama hay feeder is broken and
in need of repair to protect the animals from injury. Correct by 02-08-94.

CX 21 at unnumbered page between page 1 and page 2.

I find that Complainanthas proven by a preponderance of the evidence that on
September 19, 1991, January 2, 1992, and August 10, 1993, Respondent failed to
keep the premises (buildings and grounds) clean and in good repair and free of
accumulations of trash, in willful violation of 9 C.F.R. §§ 2.100(a) and 3.131(c),
as alleged in paragraphs II(C)(8), III(D)(7), and VII(C)(1) of the Complaint, and
that on February 1, 1994, Respondent failed to keep the premises (buildings and
grounds) clean and in good repair, in willful violation of 9 C.F.R. §§ 2.100(a) and
3.131(c), as alleged in paragraph X(C)(11) of the Complaint.
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Paragraph I1(C)(9) of the Complaint alleges that on September 19, 1991, the
primary enclosure used to transport live animals lacked sufficient structural
strength to contain live animals and to withstand the normal rigors of
transportation, in willful violationof 9 C.F.R. §§ 2.100(a) and 3.137. The APHIS
inspection form, completed by Dr. Dellar after the inspection on September 19,
1991, identifies the particular primary enclosure that lacks structural strength
sufficientto contain animals and to withstand the normal rigors of transportation,
(CX 3 at | item 43, 2).

After her September 19, 1991, inspection of site one on Respondent'spremises,
Dr. Dellar recorded the following on her report:

111 Noncompliant Standards noted (newly) on 09-19-91:

#43 Transport Enclosures (3.137) The horse trailer has a hole in the right
side which is large enough for a foot to slip into. The hole is on the side of
the wall at the bottom. The exposed metal edges are a possible injury site.
Correction: 09-30-91.

CX3at2.

Dr. Dellar testified that, during her September 19, 1991, inspection of
Respondent's premises, Respondent$ animal caretaker told her that the trailer was
used to transport Respondent'sanimals. (Tr. 118-20.) However, it is unclear from
Mr. King's testimony whether Respondent uses the trailer that is the subject of Dr.
Dellar's September 19, 1991, inspection report to transport animals. (Tr. 351-52.)
Further, Mr. Stramaglia testified that the trailer that is the subject of Dr. Dellar's
September 19, 1991, inspection report does not belong to Respondent, and the
trailer is generally used to transport hay only. (Tr. 414.) While Mr. Stramaglia
testified that the trailer has been used "to transport horses in the past," (Tr. 414),
and Respondent'suse of the trailer to transport animals would be sufficient to find
Respondent in violation of 9 C.F.R. §§ 2.100(a) and 3.137, it is unclear when
Respondent used the trailer to transport animals and whether the hole that Dr.
Dellar found, existed at the time Respondent used the trailer to transport animals.
Therefore, I do not find the record strong enough to reverse the ALJ with respect
to the violation alleged in paragraph II(C)(9) of the Complaint. Similarly, I do not
find that the record clearly identifies the trailer that is the subject of the allegation

"See note 1.
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in paragraph V(B)(6) of the Complaint as a trailer used by Respondent to transport
animals.

Paragraphs III(C) and X(A) of the Complaint allege that on January 2, 1992,
and February 1, 1994, respectively, Respondent refused to allow APHIS to inspect
its animals, facilities, and records, in willful violation of 7 U.S.C. § 2146 and 9
C.F.R. § 2.126. The APHIS inspection forms, completed by Dr. Dellar after her
January 2, 1992, and February 1, 1994, inspections, describe Respondents refusals
to allow her to conduct her inspections, (CX 4 at 2; CX 21 at 1 item 51,
unnumbered page between page 1 and page 2).

After her January 2, 1992, inspection of Respondent's premises, Dr. Dellar
recorded Respondent's refusal to allow her to make a complete inspection of the
premises, as follows:

.126 Access and Inspection: After zoo manager Ben Merzer began using
profanities — [ was asked to leave and return to conduct my inspection
another day. Each exhibitor shall during business hours allow APHIS
officials to enter its place of business and to inspect and photograph the
facilities, property and animals — to enforce the provisions of the Act.
Correction date: 01-02-92 Close of business.

CX4at2,

Dr. Dellar's inspection report reveals that she arrived at Respondent's premises
to conduct her January 2, 1992, inspection at 11:00 a.m. (CX 4 at 1 item 5.) Dr.
Dellar testified that she specifically recalled being unable to complete the January
2, 1992, inspection because Respondent'semployee asked her to leave, as follows:

(BY MS. DESKINS:]

Q. And let's just clarify this. Now, it was your normal procedure to fill
this document out at the end of your inspection?

[BY DR. DELLAR:]
A. Normally, yes.

Q. And did you think you followed that procedure for this particular
inspection?

A. This form was filled out after I was asked to leave.
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Q. And you specifically recall that?

A. Yes. AndI was not able to complete my inspection so that's not the
normal inspection procedure, but that's what happened.

Q. Were you able to discuss what you had found with the zoo manager?
A. No.

Q. And is that the reason that there is no signature by someone who
received a copy of the inspection report?

A. Correct.
Tr. 39-40.

Mr. Stramaglia testified that he terminated Ben Merzer's employment by
Respondent after Ben Merzer denied Dr. Dellar access to the facility, as follows:

[BY MS. ALDEN:]
Q. One of the inspection reports contains a complaint that one of your
employees, Ben, used profanity to the inspector on at least one occasion and

did not permit the inspector access to the facility. What action did you take
with respect to Ben regarding that conduct?

[BY MR. STRAMAGLIA:]

A. Well, I believe my sister Nancy conducted inspections with Lisa for
a period of time after that.

Q. Was Ben's employment with the park terminated after that?
A. Not long after that, yes.
Tr. 395.
Moreover, Dr. Dellar testified that she believes she was not accompanied on

inspections of Respondent's premises by Ben Merzer after the January 2, 1992,
inspection.
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[BY MS. ALDEN:]

Q. You testified that the only thing you remember about the visit on
January 2nd, 1992 was the fact that you were greeted by an employee
named Ben who was profane to you?

[BY DR. DELLAR:]
A. Correct, that's what [ testified too.

Q. Is it true that Ben was taken off the responsibility of guiding you
through inspections[] after that?

A. I don't know.
Q. You don't know?
A. Idon't know.

Q. Well, isn't it true that Ms. Nancy Stramaglia accompanied you
during your inspecitons, [sic] or someone else, from that inspection
forward?

A. I don'thave specific recall of that, but I don't know if he was taken
off, mabye [sic] he was busy, maybe he was at lunch. Idon't know why.

Q. Well, let me ask it a different way then. Isn't it true that from the
next inspection forward you were accompanied by someone other than Ben
on your inspections?

A. I don't have specific recollections of that, I think that's right. But I
don't recall specifically.

Tr. 137-38.
After the February 1, 1994, inspection of Respondent's premises, Dr. Dellar
recorded Respondent's refusal to allow her to inspect records, as follows:

#51 Others (2.126a2) Access to the records was not allowed by the

employees of this facility because of the owners absence. Correct by:
02-01-94 close of business.
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CX 21 at unnumbered page between page 1 and page 2.
Dr. Dellar testified that she specifically recalled being unable to inspect
Respondent's records during the February 1, 1994, inspection, as follows:

BY MS. DESKINS:

Q. Okay. Can you please tell us what your memories are for that
particular inspection. And by "that inspection”, I'm referring to the
inspection of February 1 of 1994, :

[BY DR. DELLAR:]

A. T'had two things that I remember distinctly about this. . . .

BY MS. DESKINS:
Q. You can continue, Dr. Dellar.
[BY DR. DELLAR:]

A. . .. And then the second thing I remember distinctly is the
employees at the office didn't have access to the records and when I asked
to do the record inspection, they couldn't obtain the files because they didn't
have either keys to the office or they didn't have permission to go in and get
the files. And that I was not allowed to do a record inspection and that the
main secretary or receptionistor whoever that person was, wouldn't sign the
inspectionreport either. He said he didn't have authorizationto sign for any
type of inspection document, so 1 had to leave with this inspection report
not signed.

Tr. 88-89.

Mr. Stramaglia testified that Dr. Dellar was denied access to Respondent's
records, but that he has taken steps to correct the problem, as follows:

[BY MS. ALDEN:]



218 ANIMAL WELFARE ACT

Q. We've heard a complaintthat -- on at lease [sic] one and perhaps two
occasions, access to the records was unavailable.

[BY MR. STRAMAGLIA:]
A. Yes. That was last winter.

Q. Allright. What steps have you taken to correct that?

A. Whatl did is I took the file that | have locked up and I've given the
key to my accountant so that he can get into my office, and he knows
exactly where that file is and he can get it out and bring it out.

Q. Allright. Have you assigned the duties of upkeeping the records to
anyone in your facility?

A. No, I haven't. I've been trying to maintain that myself.

Tr. 390-91.

Despite Respondent's efforts to ensure that APHIS has access to Respondent's
facility to conduct inspections in accordance with the Animal Welfare Act, it is
undisputedthat, on January 2, 1992, and February 1, 1994, Dr. Dellar was refused
access to Respondent's facility, in willful violation of 7 U.S.C. § 2146 and 9 C.F.R.
§ 2.126, as alleged in paragraphs III(C) and X(A) of the Complaint, and I agree
with the ALJ's conclusion that Respondent violated 7 U.S.C. § 2146 and 9 C.F.R.
§ 2.126 on January 2, 1992, and February 1, 1994, (Initial Decision and Order at
27).

Paragraph III(D)(2) of the Complaint alleges that on January 2, 1992,
Respondent failed to equip housing facilities for nonhuman primates with disposal
facilitiesand drainage systems constructed and operated so that animal wastes and
water are rapidly eliminated and the animals stay dry, in willful violation of 9
C.F.R. §§ 2.100(a) and 3.75(f). The APHIS inspection form, completed by Dr.
Dellar after the inspection on January 2, 1992, identifies the housing facilities that
were not equipped with drainage systems and operated so that water is rapidly
eliminated, (CX 4 at 3 item 23, 4).

After her January 2, 1992, inspection of site two on Respondent'spremises, Dr.
Dellar recorded the following on her inspection report:
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#23 Drainage (3.76 3.126) The entire facility was flooded due to a hose
break. The elephant was standing in 3-5" of water. The primate (chimp)
enclosure was flooded on 1 side and the zebra and camel stalls were wet.
Correction date: 01-02-92 close of business.

CX 4 at 4,

Dr. Dellar testified that she remembered that she was informed that the cause
of the water problem was a broken water pipe. (Tr. 35, 138, 270-71.) Despite the
reason for the water in the housing facility for nonhuman primates, it is clear that
there was a substantial amount of water in a primate enclosure on January 2, 1992,
and that it was not rapidly eliminated by a drainage system. Therefore, I find that
Respondent violated 9 C.F.R. §§ 2.100(a) and 3.75(f), as alleged in paragraph
II(D)(2) of the Complaint. Respondent is also alleged, in paragraph II(D)(6) of
the Complaint, to have failed to provide a suitable method to rapidly eliminate
excess water from outdoor housing facilities for animals on January 2, 1992, in
violation of 9 C.F.R. §§ 2.100(a) and 3.127(c). The evidence does not clearly
establish which, if any, of the housing facilities that Dr. Dellar identified in her
January 2, 1992, inspection report as flooded, were outdoor facilities. Therefore,
I cannot find on this record that Respondent violated 9 C.F.R. §§ 2.100(a) and
3.127(c), as alleged in paragraph III(D)(6) of the Complaint.

Paragraph ITI(D)(3) of the Complaint alleges that on January 2, 1992,
Respondent failed to provide nonhuman primates with food that was wholesome
and free from contamination, in willful violation of 9 C.F.R. §§ 2.100(a) and
3.82(d). The APHIS inspection form, completed by Dr. Dellar after her January 2,
1992, inspection of site two on Respondent's premises, identifies the placement of
a bowl under the metal mesh of the primate enclosure in a manner that did not
protect the food from contaminationby the primates’ feces and urine. (CX4at4)
However, Dr. Dellar's inspection report does not indicate that Respondent failed to
provide nonhuman primates with food that was wholesome and free from
contamination or that any food in the bowl identified in her report was
unwholesome or contaminated. While the record indicates that the location of the
bowl may have been in violation of 9 C.F.R. §§ 2.100(a) and 3.82(d), paragraph
HI(D)(3) of the Complaint does not allege that Respondent violated the standards
by failing to locate the food receptacle so as to minimize risk of contamination,and
I find no basis for reversing the ALJ's dismissal of paragraph III(D)(3) of the
Complaint.

Paragraph I1I(D)(4) of the Complaint alleges that, on January 2, 1992,
Respondent failed to keep the premises, including buildings and surrounding
grounds, clean and in good repair in order to protect nonhuman primates from
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injury, to facilitate the required husbandry practices, and to reduce or eliminate
breeding and living areas for rodents, pests, and vermin. More specifically,
paragraph I11(D)(4) of the Complaint alleges that the premises were not kept free
of accumulationsof trash, junk, waste, and discarded matter, including food items,
in willful violation of 9 C.F.R. §§ 2.100(a) and 3.84(c). Paragraph VIII(A)(6) of
the Complaint alleges that on September 14, 1993, Respondent failed to keep the
premises clean and free of accumulations of trash and debris, in willful violation
of 9 C.F.R. §§ 2.100(a) and 3.84(c). The APHIS inspection forms, completed by
Dr. Dellar after her January 2, 1992, and September 14, 1993, inspections, identify
the manner in which Respondent failed to keep the premises clean and in good
repair, (CX 4 at 3 item 36, 4; CX 14 at 4 item 37, 35).

After her January 2, 1992, inspection of site two on Respondent'spremises, Dr.
Dellar recorded her findings as follows:

#36 Housekeeping (3.8 3.131) The food prep area was stacked with empty

cereal boxes, overflowing trash receptacle was beneath the sink. The
refrigerator needed cleaning and outdated food items need disposing of.
Correction date: 01-02-92 close of business.

CX4at4.
After her September 14, 1993, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following:

#37 Housekeeping (3.84¢c) The (celebes) primate area had [illegible]

materials that need to be removed before the animals are brought to this
site. Also the enclosures need to have cobwebs, dead insects, ect [sic)
removed — as well as the food prep room. Correct by: 10-14-93 (before
animals are moved).

CX 14 at 5.

Based upon CX 4 and CX 14, I find that Complainant has proven by a
preponderance of the evidence that Respondent violated 9 C.F.R. §§ 2.100(a) and
3.84(c) on January 2, 1992, and September 14, 1993, as alleged in paragraphs
III(D)(4) and VIII(A)(6) of the Complaint.

Paragraph IV(C)(6) of the Complaint alleges that on January 16, 1992,
Respondent failed to utilize a sufficient number of employees to maintain the
prescribed level of husbandry practices, in willful violation of 9 C.F.R. §§ 2.100(a)
and 3.132. The APHIS inspection form, completed by Dr. Dellar after her January
16, 1992, inspection of site two on Respondent's premises, identifies Dr. Dellar's
concern with respect to the ability of one of Respondent's employees to care for
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animals, (CX 5 at 3 item 38, 4). However, Dr. Dellar's inspection report does not
address the sufficiency of the number of employees, as alleged in paragraph
IV(C)(6) of the Complaint, and I agree with the ALJ's dismissal of paragraph
IV(C)(6) of the Complaint.

Paragraph V(B)(2) of the Complaint alleges that on July 15, 1992, Respondent
failed to provide outdoor housing which protect nonhuman primates from
temperatures falling below 45 °F., in willful violation of 9 C.F.R. §§ 2.100(a) and
3.78(b). The APHIS inspection form, completed by Dr. Dellar after her July 15,
1992, inspection of site one on Respondent's premises, identifies Respondent's
failure to provide outdoor housing facilities for nonhuman primates which protect
the primates from temperatures below 45 °F., (CX 8 at 1 item 23, 2).

After Dr. Dellar's July 15, 1992, inspection of site one on Respondent's
premises, Dr. Dellar recorded the following on her inspection report:

23 Shelter (3.78b) The primate shelters do not provide heat (they cannot
provide heat) should the temperature fall below 45 °F. The primates are not
easily moved to warmer quarters if the temp should fall below 45 °F. either.
Correction date 08- [illegible].

CX 8at2.

The record indicates that Respondent corrected this violation by the time of the
next inspection, October 20, 1992, by moving the primates out of the facility that
did not have any heat, (CX 9 at 2). Nonetheless, the evidence is clear that on July
15, 1992, Respondent violated 9 C.F.R. §§ 2.100(a) and 3.78(b), as alleged in
paragraph V(B)(2) of the Complaint.

Paragraphs V(B)(4) and VIII(A)(1) of the Complaint allege that on July 15,
1992, and September 14, 1993, respectively, Respondent failed to provide a
suitable method to rapidly eliminate excess water from outdoor housing facilities
for animals, in willful violationof 9 C.F.R. §§ 2.100(a) and 3.127(c). The APHIS
inspection forms, completed by Dr. Dellar after her July 15, 1992, and September
14, 1993, inspections of Respondent's premises, identify the outdoor facilities
which did not have a suitable method to rapidly eliminate excess water, (CX 8 at
1 item 24, 2, 3 item 24, 4; CX 14 at 1 item 14, 2).

After her July 15, 1992, inspection of site one on Respondent's premises, Dr.
Dellar recorded the following findings in her inspection report:

#24 Drainage (3.127) — Shelter for the llamas and the zebra had standing
water in them. Correction date: 07-17-92.
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CX 8at2.
Similarly, at site two on Respondent's premises, Dr. Dellar found that:

#24 Drainage(3.127) The deer shelter floor was extremely wet and muddy
from the-holes in the roof and from the slope of the floor — It allowed
water from the pasture to flow into the shelter. Correction date: 07-22-92.

CX 8 at 4.

By the time Respondent's premises was next inspected, October 20, 1992,
Respondenthad corrected the drainage problems described in Dr. Dellar's July 15,
1992, inspection report. (CX 9 at 2, 4.)

After her September 14, 1993, inspection of site one on Respondent's premises,
Dr. Dellar recorded the following:

11l #14 Drainage (3.125) Due to the rain, the zebra shelter was very muddy
and actually is lower than the surrounding ground causing water to enter.
The zebra could not stay dry in that shelter. Correct by 09-21-93.

CX 14at2.

Respondent did not offer any evidence to rebut Dr. Dellar's July 15, 1992, and
September 14, 1993, findings regarding the drainage problems at the shelters,
which are the subject of Dr. Dellar's inspection reports. (CX 8, 14.)

Paragraphs V(B)(5), VI(B)(2), VII(C)(5), VIII(A)4), and X(C)(10) of the
Complaint allege that on July 15, 1992, October 20, 1992, August 10, 1993,
September 14, 1993, and February 1, 1994, respectively, Respondent failed to
provide animals with wholesome and uncontaminated food, in willful violation of
9 C.F.R.§§2.100(a)and 3.129(a). The APHIS inspection forms, completed by Dr.
Dellar after her July 15, 1992, October 20, 1992, August 10, 1993, September 14,
1993, and February 1, 1994, inspections of Respondent's premises, identify
circumstancesin which Respondent failed to provide animals with wholesome and
uncontaminatedfood, (CX 8 at | item 34, 2; CX 9 at 3 item 34,4; CX 12 at 4 item
34,5,CX 14 at | item 34,2; CX 21 at 1 item 34, unnumbered page between page
1 and page 2).

After her July 15, 1992, inspection of site one on Respondent's premises, Dr.
Dellar recorded the following;

#34 Feeding (3.129b) The sheep, goats, and cow were noted to be laying
in, and contam [illegible] feed. Measures need to be taken to prevent feed
contamination by excreta. Correction date: 07-17-92.
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CX8at2.

On the next inspection of Respondent's premises, October 20, 1992, Dr. Dellar
found that Respondent had corrected the feeding problem identified in her July 15,
1992, inspection report, (CX 9 at 2), but found a similar problem at site two on
Respondent's premises, as follows:

#34 Feeding (3.129a) The elephant was being fed moldy bread buns. Mold
is not wholesome and should not be fed to animals. Correctiondate: 10-20-
92 close of business.

CX9at4.
After her August 10, 1993, inspection of site one of Respondent's premises,
Dr. Dellar f01_md that:

#34 Feeding (3.129b) Some of the animals were provided feed bags, but
most were not. Animals were found laying in, defecating and urinating on
their hay. The deer hay was rained on and placed on the ground (mud).
Correct by 08-12-93.

CX 12 at5.

During the next inspection of site one on Respondent's premises, September 14,
1993, Dr. Dellar found a similar violation of 9 C.F.R. §§ 2.100(a) and 3.129(a), as
follows:

#34 Feeding (3.129b) Some feed receptacles were available but none
were use at this inspection. Animals were found to be standing in and
contaminating their feed with urine and/or feces.

CX 14 at2.
Finally, after her February 1, 1994, inspection of site two on Respondent's
premises, Dr. Dellar recorded the following findings concerning feed:

#34 Feeding (3.82a 3.129a) The rotten produce from the last inspection

was fed to the elephant. Other old and deteriorating vegetables were still
being stored and fed to the animals.

CX 21 at unnumbered page between page 1 and page 2.
Mr. Stramaglia testified that the hay that Dr. Dellar found to be contaminated
may have been bedding rather than feed. (Tr. 395-96.) Therefore, I find that the
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record is not quite strong enough to warrant reversing the ALJ with respect to the
violations alleged in paragraphs V(B)(S), VII(C)(5), and VIII(A)4) of the
Complaint,and I have reversed the ALJ only with respect to Respondent's failure
to provide animals with wholesome and uncontaminated food, as alleged in
paragraphs VI(B)(2) and X(C)(10), which clearly relate to food other than hay.

Paragraphs VII(C)(3), IX(B)(6), and X(C)(9) of the Complaint allege that on
August 10, 1993, January 3, 1994, and February 1, 1994, respectively, Respondent
failed to provide animals kept outdoors with adequate shelter from inclement
weather, in willful violation of 9 C.F.R. §§ 2.100(a) and 3.127(b). The APHIS
inspection forms, completed by Dr. Dellar after her August 10, 1993, January 3,
1994, and February 1, 1994, inspections, identify Respondent's failure to provide
animals kept outdoors with adequate shelter, (CX 12 at 4 item 23,5;CX 19at 1
item 23, 2; CX 21 at 1 item 23, unnumbered page between page 1 and page 2).

After her August 10, 1993, inspection of site one on Respondent's premises,
Dr. Dellar recorded the following:

#23 Shelter from elements (3.127b) One llama was housed with the

camel but the shelter was only large enough for the camel — shelter space
must be adequate for all animals to be afforded shelter. Correct by:
08-10-93 close of business.

CX 12 at 5.

Although the Complaint does not allege any violation by Respondent of the
shelter requirements in 9 C.F.R. §§ 2.100(a) and 3.127(b) on September 14,
1993, Dr. Dellar's September 14, 1993, inspection report reveals that the llama
and camel were still housed together on September 14, 1993, and had a single
shelter that was too small for both animals. (CX 14 at 2.)

After her January 3, 1994, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following:

#23 Shelter (3.127b) In the past, the camel was kept in the large

heated barn during the winter. This winter, he is being kept outside with
access to a shelter. This shelter has no bedding, and the camel was
reluctant to leave it. In an interview with the keeper, I was told that the
camel only left the shelter for food and water. The attending vet
recommends that the camel be housed in the large barn as well - or that
the animal be heavily bedded down. Correct by: 01-10-94.

CX 19 at2.
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Dr. Dellar testified that she recalled a conversation with one of Respondent's
employees regarding shelter for the camel, as follows:

[BY MS. DESKINS:]
Q. Okay. Do you happen to remember what you observed outdoors?
[BY DR. DELLAR:]

A. Outdoors, because it was so cold, I remember going out to the
enclosure and finding Omar the camel outdoors. And also being
concerned that it was such a cold winter where we were having
abnormally low temperatures and exceedingly low wind chill factors, that
the camel was being housed outdoors. And I was concerned about that,
and I brought that up with Mel as well. But his response was that this is

the way it's been since I've gotten here, and I'm not going to make any
changes. And then he let it rest.

Tr. 68-69.
Dr. Dellar further testified regarding the basis for finding that the camel was
not provided with adequate shelter, as follows:

BY MS. ALDEN:

Q. On the third of January 1994 was also the time that you observed
the camel outside; isn't that right?

[BY DR. DELLAR:]
A. Yes.
Q. Didn't you also observe the shelter that was outside for the camel?
A. Yes.

Q. And am I to take it then that you didn't consider the shelter to be
adequate for the camel?
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A. The shelter was cited on line 37 for having loose plywood, loose
boards and protruding nails. So it was inadequately protecting him from
injury. And under shelter, it was inadequately bedded down, I cited that
as well.

Q. So, was it your view that the camel should be brought into the barn
or that simply the elimination of the shelter and those conditions that you
found to be unacceptable would be sufficient?

A. I discussed two different possibilities. I strongly suggested that
they follow their attending veterinarian's recommendation of bringing the
animal inside and giving the animal access to the outdoors on a daily basis.
If they couldn't do that, I then suggested that they bed the shelter down
heavily and remove the nails and the loose boards to make it safe for him
to be in there.

Q. Have you ever treated a camel?
A. No.
Q. Have you ever studied camels?
A. No.

Q. Do you know anything about a camel's requirements in extreme hot
or cold?

A. Specific camel information?

Q. Specific camel information.

A. No.

Q. Well, are you telling the Court that you cited the facility for this
violation because the attending vet suggested that the camel should be put
inside?

A. No. What I do is, I look at an individual animal and I can

determine by their behavior whether it's normal or not. I've seen this
camel on several occasions, and I inspect several camels, so I am familiar
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with normal behavior. This animal is in his enclosure and had made
tracks in the snow only to the food and water areas, and then back to the
shelter.

When I asked him to leave the shelter so that I could look at it for
nails and things like that, it was very reluctant and wouldn't leave,
whereas that camel normally will be led and is normally a very
cooperative animal.

Q. Normally on your inspections in the facility?

A. Correct. Correct. So based on the information that I had that he
_had never been outside in the winter before, because I hadn't seen him
outside before, he was very reluctant to leave because it was so cold. And
that the shelter wasn't appropriate for him with the nails and the loose
boards and the inadequate bedding. That's how I based my
recommendation.

Q. Well, you testified earlier about all the treatises that you studied
with respect to elephants and all of the experts that you've consulted with
respect to elephant socialization and behavior. Have you ever done
anything like that with respect to camels?

A. No.

Q. Is it fair to say that you're not familiar with treatises with respect
to camels, or are you?

A. Can you define treatises?

Q. Well, let me ask you specifically about Walker's Mammals of the
World. Are you familiar with that?

A. I think that was part of the exhibits, and I think I read over the part
that was submitted.

Q. Well, is it your testimony that you are not familiar with the
publication Walker' World?
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A. I did read over the part that was submitted as part of the case. So
that particular section I did read.

Q. Allright. That's not my question. Are you telling the Court that
you are not familiar with the publication generally, Walker's Mammals of
the World?

A. Generally, I am not familiar with that. Correct.
Q. Had you heard about it before you saw it as an exhibit in this case?
A. No.

Q. What information or treatises have you consulted with respect to the
care of camels?

A. None.

Q. Well, do you not -- is it not your common understanding that
camels live -- can live in extreme heat and extreme cold, and do in their
natural habitat?

A. Generally, I understand that. But again, I look at individuals. And
this individual may be compromised, he may be old. He may have other
underlying medical conditions which would not allow him to withstand the
extremes as well as a normal species average.

Q. But you don't know that?

A. No, I do not know that.

Q. Okay. No inspection that you've ever made of the camel has
indicated to you that the camel was compromised in any way?

A. Correct.

Q. And the attending vet has not indicated to you that the camel has
any medical condition or is compromised in any way?

A. Correct.
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Q. You've been inspecting this facility since 1989?

A. Eighty-eight.

Q. Since 1988. And how long has the camel been there?
A. A long time, I don't know the exact years.

Q. So the first time in January of 1994 you determined that the camel
needs to be brought inside; is that correct?

A. It's the first time he was housed outdoors during the winter,
Q. To the best of your knowledge?
A. To the best of my knowledge, correct.

Q. Is it your testimony today that you've never seen the camel outside
in the winter before?

A. T've seen him on a turnout basis where if it's a nice sunny day, the
camel would be turned out, but then brought in at night when the
temperatures got too cold.

Q. How do you know that?

A. T was told.

Q. No, you -- didn't you just say you've seen that?

A. Yeah, I saw him outside. On previous inspections he's been
outside. But when I've inquired about it, I was told that he was brought

in at night and --

Q. So you don't really know whether he's been in or out in previous
years; do you?

A. Correct. I'm only going by what I was told.

229
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Q. All right. What you were told by whom?
A. The attending veterinary and the animal caretakers.

Q. And that's the basis for your violation for the first time with respect
to the camel in January of 1994?

A. My basis is that this particular animal didn't appear to be able to
cope with the cold weather and needed to have something done.

Q. And did you make a suggestion as to what should be done?

A. Bring him indoors and allow him access outside on good days or
make his shelter safe and bed him down heavier.

Tr. 180-86.

During her February 1, 1994, inspection of site two on Respondent's
premises, Dr. Dellar again found that the camel did not have sufficient bedding
for the winter weather. (CX 21 at unnumbered page between page 1 and page 2.)
Again, Dr. Dellar testified that she remembered a conversation with one of

Respondent's employees regarding shelter for the camel, as follows:
[BY MS. DESKINS:]
Q. Okay. Do you have any memories regarding a camel?
[BY DR. DELLAR:]

A. Specific memories, I remember that Omar the camel was still
outside and had not been brought in.

Q. And is there anything else that you remember about this inspectiorn?

A. Oh, ] remember also that in my discussions with the animal
caretaker, he felt that not only did he not need to bring in the camel, that
he didn't need to bed the facility -- bed the enclosure down any more, that
the camel had sufficient bedding and that he just didn't feel that what I was
asking was reasonable at all. I --

Q. Okay. Go ahead.
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A. T was asking for either heavier bedding so that the animal could get
some warmth from additional bedding or be brought into the facility, and
on both things he thought both of those requests were unreasonable. So
I remember that.

Q. Do you recall anything about the weather at this time?

A. Not specifically. It was winter and it was cold, but I don't
remember specifics.

Tr. 89-90.

Mr. King testified that Respondent's camel was a dromedary and that the
camel could be exposed to weather extremes. (Tr. 366-67.) Dr. Dellar testified
that, while Bactrian camels can deal with extreme temperatures, Respondent's
camel was a dromedary and should not be exposed to the winter weather that
prevailed during her inspections on January 3 and February 1, 1994, without
additional shelter or bedding. (Tr. 283-84.) While Mr. King testified that he had
experience with camels and the record reveals that Mr. King is generally
knowledgeable regarding the care of camels, I find that, based on her training and
experience, Dr. Dellar is more qualified than Mr. King to determine the needs of
Respondent 's camel with respect to shelter from cold weather. Moreover, Dr.
Dellar's January 3, 1994, and February 1, 1994, inspection reports state that
Respondent's attending veterinarian had recommended that the camel be housed
in the heated barn or given additional bedding. (CX 19 at 2, CX 21 at
unnumbered page between page 1 and page 2.)

The record clearly establishes that Respondent violated 9 C.F.R. §§ 2.100(a)
and 3.127(b), as alleged in paragraphs VII(C)(3), IX(B)(6), and X(C)(9) of the
Complaint.

Paragraphs IX(B)(1) and X(C)(3) of the Complaint allege that on January 3,
1994, and February 1, 1994, respectively, Respondent failed to maintain indoor
housing facilities to protect nonhuman primates from temperature extremes and
to provide for the health and well-being of nonhuman primates, in willful
violationof 9 C.F.R. §§ 2.100(a) and 3.76(a). Paragraphs IX(BX5) and X(C)(8)
of the Complaint allege that on January 3, 1994, and February 1, 1994,
respectively, Respondent failed to sufficiently heat indoor housing facilities when
necessary to protect animals from cold and to provide for their health and
comfort, in willful violation of 9 C.F.R. §§ 2.100(a) and 3.126(a). While the
APHIS inspection forms, completed by Dr. Dellar after the January 3, 1994, and
February 1, 1994, inspections, identify Respondent's failure to maintain heat in
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indoor housing facilities to protect animals from the cold, the record reveals that
~ the drop in temperature in the indoor facility (a large heated barn) may have been
very short in duration and may have been caused by the normal use of the door
to the facility to bring in equipment and food for the animals, and to take out
waste, and an incident in which Respondent's elephant pushed the door off its
track. (CX 19 at 1 item 15, 2; CX 21 at 1 item 15, unnumbered page between
page 1 and page 2; CX 22A; Tr. 67.) While indoor facilities should be kept
heated to protect animals, the evidence of Respondent's violations of 9 C.F.R. §§
2.100(a), 3.76(a), and 3.126(a), as alleged in paragraphs IX(B)(1), IX(B)(5),
X(C)(3), and X(C)(8) of the Complaint, is not quite strong enough to reverse the
ALJ.

Paragraphs IX(B)(2) and X(C)(4) of the Complaint allege that on January 3,
1994, and February 1, 1994, respectively, Respondent failed to provide
nonhuman primates with food that was wholesome and free from contamination,
in willful violationof 9 C.F.R. §§ 2.100(a) and 3.82(a). The APHIS inspection
forms, completed by Dr. Dellar after her January 3, 1994, and February 1, 1994,
inspections, specifically address Respondent's failure to provide nonhuman
primates with food that is wholesome and free from contamination, (CX 19 at 1
item 34, 2; CX 21 at 1 item 34, unnumbered page between page 1 and page 2).

After her January 3, 1994, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#34 Feeding (3.82a) 2 cases of rotting bananas were brought in to feed
the primates. Several loafs of old bread were found as well as produce
marked for disposal. Feed shall be wholesome, nutritious, and palatable
— Correct by 01-10-94.

CX 19 at 2.
Dr. Dellar testified that she determined that the bananas were rotting, based
upon the appearance of the bananas, as follows:

[BY MS. ALDEN:]

Q. You also cited the facility for a violation, feeding violation with
respect to the bananas and old bread?

[BY DR. DELLAR:]

A. Yes.
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Q. Did you make a determination that that food was not wholesome?
A. By observation I could tell that the bananas were rotting.

Q. They were too brown for you to eat?

A. Correct.

Q. And so, that was the basis upon which you determined they were
too brown for the animals to eat?

A. Also at that point they're not able to be sold from a grocery store.
Q. How do you know that?
A. Grocery stores get rid of bananas when they're black.

Q. How do you know they weren't brought from a grocery store that

A. They could have been.
Q. There were no vermin in the bananas, were there; no pests?
A. None that I documented.

Tr. 186-87.
After her February 1, 1994, inspection of site 2 on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#34 Feeding (3.82a 3.1292) The rotten produce from the last

inspection was fed to the elephant. Other old and deteriorating vegetables
were still being stored and fed to the animals.

CX 21 at unnumbered page between page 1 and page 2.

During her February 1, 1994, inspection of site two on Respondent's
premises, Dr. Dellar took a photograph of the bananas that were rotting prior to
their being fed to the elephant. (Tr. 91; CX 22G.) When shown CX 22G, Mr.
King testified, as follows:
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[BY MS. DESKINS:]

Q. Okay. Mr. King, I'm going to have to come up there to get some
photographs.

Mr. King, I've handed you a document that has been marked as
Complainant's Exhibit number 22.

[BY MR. KING:]
A. Uh-huh.

Q. And just to look on the back of it, it's been identified as G?
A. Okay.

Q. Now you would agree, as you've said previously, that the food item
showing in that picture should not be stored like that?

A. No, it shouldn't. Could you tell me when this was taken?
Q. Okay. This was taken February 1, 1994.

A. Well, it could be -- it was cooler at that time, so it probably
wouldn't be spoiled as fast as it would be if it was the summer, but it
doesn't look real good.

Tr. 371-72.

The evidence clearly establishes that on January 3, 1994, Respondent failed
to provide nonhuman primates with food that was wholesome and free from
contamination, in willful violationof 9 C.F.R. §§ 2.100(a) and 3.82(a), as alleged
in paragraph IX(B)(2) of the Complaint. However, it is not clear from this record
that Respondent fed or intended to feed the bananas or the vegetables identified
in Dr. Dellar's February 1, 1994, inspection report to primates, and I find that
the record is not quite strong enough to reverse that ALJ with respect to the
violation alleged in paragraph X(C)(4) of the Complaint.

Paragraph IX(B)(3) of the Complaint alleges that on January 3, 1994,
Respondent failed to keep primary enclosures for nonhuman primates clean and
spot-cleaned daily, in willful violation of 9 C.F.R. §§ 2.100(a), 3.75(c)(3), and
3.84(a). Paragraph X(C)(5) of the Complaint alleges that on February.1, 1994,
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Respondent failed to keep primary enclosures for nonhuman primates clean and
sanitized, in willful violation of 9 C.F.R. §§ 2.100(a) and 3.84(a), (b). The
APHIS inspection forms, completed by Dr. Dellar after her January 3, 1994, and
February 1, 1994, inspections, specifically address Respondent's failure to keep
primary enclosures for nonhuman primates clean, (CX 19 at 1 item 36, 2; CX 21
at 1 item 36, unnumbered page between page 1 and page 2).

After her January 3, 1994, inspection of site two on Respondent's premises,
Dr. Dellar recorded the following on her inspection report:

#36 Cleaning and Sanitation (3.84b2) The primate enclosures are not

being totally cleaned and sanitized at least once every 2 weeks. Correct
by: 01-10-94.

CX'19at2.

During her February 1, 1994, inspection of site two on Respondent's
premises, Dr. Dellar found a similar violation: failure to clean and sanitize
primate enclosures at least once every 2 weeks. (CX 21 at 2.)

Respondent did not rebut the evidence that on January 3, 1994, it failed to
keep primary enclosures for nonhuman primates clean and spot-cleaned daily, in
violationof 9 C.F.R. §§ 2.100(a), 3.75(c)(3), and 3.84(a), and that on February
1, 1994, it failed to keep primary enclosures for nonhuman primates clean and
sanitized, in violation of 9 C.F.R. §§ 2.100(a), 3.84(a), and 3.84(D).

Paragraph X(B) of the Complaint alleges that on February 1, 1994,
Respondent handled animals in a manner that caused trauma, behavioral stress,
physical harm, and unnecessary discomfort, in willful violation of 9 C.F.R. §
2.131. The APHIS inspection form, completed by Dr. Dellar aftet her February
1, 1994, inspection, specifically addresses the manner in which Respondent
handled its animals, in violation of 9 C.F.R. § 2.131, (CX 21 at 1 item 47,
unnumbered page between page 1 and page 2).

During her February 1, 1994, inspection of site two on Respondent’s
premises, Dr. Dellar found that:

#47 Handling (2.131al) One of the leg chains on the elephant was not
covered. This elephant has a history of severe injuries to her legs from
[illegible] unprotected leg chain. Correct by: 02-08-94.

CX 21 at unnumbered page between page 1 and page 2.
Dr. Dellar testified that she specifically remembered the elephant's leg chain,
as follows:
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BY MS. DESKINS:

Q. Okay. Can you please tell us what your memories are for that
particular inspection. And by "that inspection”, I'm referring to the
inspection of February 1 of 1994.

{BY DR. DELLAR:]

A. Thad two things that | remember distinctly about this. The first one
was that when I conducted this inspection the elephant leg chain had been
unguarded, meaning that when you normally chain an elephant's legs, you
put some type of padding around the chain that actually touches the leg so
that it doesn't cause abrasions.

This facility has had in the past a history of having the chains cut
the elephant’s legs and cause severe lacerations of the elephant's legs. So,
I was very concerned that this particular chain wasn't guarded and that the
elephant had been agitated and that they had to chain both the front legs
and the back legs; that she was poking holes in the barn walls, trying to
get at the chimps caged in front of her. She was very agitated and
working on the chains constantly trying to escape and break the chains.

MS. ALDEN: Well, Your Honor, I'm going to object to the
witness hypothesizing about why the elephant -- what the elephant was
thinking at the time that it was moving about.

JUDGE KANE: All right. Thank you, Counsel. Objection
overruled. The question seeks the witness's recall; she saw unguarded leg
chains.

BY MS. DESKINS:
Q. You can continue, Dr. Dellar.

A. This -- so I was very concerned about the condition of the leg
chains going from the previous history of this facility. . . .

Tr. 88-89.
Mr. Stramaglia testified that Respondent did use an "unprotected” chain, but
only for a short period of time, as follows:
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[BY MS. ALDEN:]

Q. Was there an occasion upon which she had leg chains that were not
protected?

[BY MR. STRAMAGLIA:]
A. Yes.
Q. Would you explain how that occurred?

A. Well, what happened was she had -- she was teething, and she was
getting ready to drop a tooth and it was bothering her.

Q. And how was that manifested; what did she act like?

A. Well, you know, she wanted to keep rubbing her face and her tusks
up against the wall and she was poking at the wall and rubbing her tusks
on the ground, and we had contacted Dr. Kispert, and she had given us
some medicine to give her. Thought maybe it was worms or something,
but it wasn't and we treated her for that and then we took stool samples
and so forth, and she came out and took some blood and it wasn't that.
What happened was, you know, a while later she had dropped a tooth, and
then after she dropped a tooth she started acting a little more normal.

Q. While she was experiencing the teething problem, what kind of
action did she take?

A. Did who take?

Q. Twiggy.

A. Well, she was real restless and we had to chain her away from the
wall.

Q. Why did you use an unprotected chain?

A. Well, at that point in time, when the caretaker, Mel, had put the
chain on her, he did not have any of the covering that we use for the
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chain. So, he had put the chain on her and like a day or so after that, he
-- 1 wasn't there the next day, but the day after that, he came out to the
park at the office and [ was there and he was looking for some material to
cover this chain. We had some stored in another area, so I went out there
with him and we cut a few more pieces and-went back to the barn and put
it around the chain.

Tr. 397-98.

Nonetheless, there is no dispute that a leg chain used on the elephant for some
period of time was not covered, and I find that on February 1, 1994, Respondent
handled an animal in a manner that caused trauma, behavioral stress, physical
harm, and unnecessary discomfort, in willful violation of 9 C.F.R. § 2.131, as
alleged in paragraph X(B) of the Complaint.

Paragraph X(C)(1) of the Complaint alleges that on February 1, 1994,
Respondent failed to keep housing facilities for nonhuman primates and areas used
for storing animal food and bedding free of an accumulation of trash, waste
material, junk, weeds, and other discarded materials, in willful violation of 9
C.F.R. §§ 2.100(a) and 3.75(b). The APHIS inspection report, completed by Dr.
Dellar after the February 1, 1994, inspection, specifically addresses Respondent's
failure to keep facilities and storage areas free of an accumulation of trash, waste
material, junk, weeds, and other discarded materials, (CX at 1 item 36,
unnumbered page between page 1 and page 2). While the record does contain
evidence of a violationof 9 C.F.R. § 3.75(b), it is not clear that the accumulation
of items that are the subject of Dr. Dellar's February 1, 1994, inspection report,
(CX 21), consists of trash, waste material, junk, weeds, and other discarded
materials.

Findings of Fact

1. Respondent, Volpe Vito, Inc., doing business as Four Bears Water Park
and Recreation Area, is a corporation whose address is (||| " <>
Michigan 48087.

2. Four Bears Water Park and Recreation Area covers approximately 125
acres in Utica, Michigan.

3. Respondent has been in business since 1983 and at all times material to this
proceeding exhibited animals,

4. Four Bears Water Park and Recreation Area consists of two separate sites
that are regularly inspected by APHIS. Site one is the water park that is open to
the public from Memorial Day to Labor Day and is located at —
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Utica, Michigan. Site two is a winter holding area for the animals when the

water park is closed and is located at HUtica, Michigan.
5. Approximately 100,000 people visit Four Bears Water Park and Recreation

Area during the summer. While the price of admission ranges from $11.95 to $0
per person, the average price for the admission of one person is $5.

6. At all times material to this proceeding, Respondent was licensed and
operating as an exhibitor, as defined in the Animal Welfare Act and the
Regulations. When Respondent became licensed, and annually thereafter,
Respondent received copies of the Animal Welfare Act, the Regulations, and the
Standards and agreed in writing to comply with the Animal Welfare Act, the
Regulations, and the Standards.

7. From September 19, 1991, through February 1, 1994, Respondent's
facility was inspected on nine different occasions by Dr. Lisa Dellar, a
veterinarian employed by APHIS.

8. On September 19, 1991, January 2, 1992, January 16, 1992, July 15,
1992, and October 20, 1992, Respondent failed to maintain complete records
showing the acquisition, disposition, and identification of animals.

9. On September 19, 1991, January 2, 1992, January 16, 1992, and August
10, 1993, Respondent failed to maintain programs of disease control and
prevention, euthanasia, and adequate veterinary care under the supervision and
assistance of a doctor of veterinary medicine and failed to provide veterinary care
to animals in need of care.

10. On September 19, 1991, July 15, 1992, October 20, 1992, September 14,
1993, and February 1, 1994, surfaces of Respondent's housing facilities for
nonhuman primates were not constructed in 2 manner and made of materials that
allow them to be readily cleaned and sanitized, or removed or replaced when
worn, soiled, or rusted.

11. On September 19, 1991, and January 2, 1992, Respondent failed to store
supplies of food for nonhuman primates in a manner that protects the food from
spoilage, contamination, and vermin infestation.

12. On September 19, 1991, Respondent failed to develop, document, and
follow an appropriate plan for environmental enhancement, adequate to promote
the psychological well-being of nonhuman primates.

13.  On September 19, 1991, January 16, 1992, August 10, 1993, January 3,
1994, and February 1, 1994, Respondent failed to provide, for animals, facilities
that were structurally sound and maintained in good repair o as to protect animals
from injury, to contain animals, and to restrict the entrance of other animals.

14. On September 19, 1991, January 2, 1992, July 15, 1992, August 10, 1993,
and September 14, 1993, Respondent failed to store supplies of food adequately
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to protect them against deterioration, molding, or contamination by vermin, and
on February 1, 1994, Respondent failed to store supplies of food adequately to
protect them against deterioration, molding, or contamination by vermin, and
refrigeration was not provided for supplies of perishable food.

15. On September 19, 1991, and September 14, 1993, Respondent failed to
keep water receptacles clean and sanitary.

16. On September 19, 1991, January 2, 1992, and August 10, 1993,
Respondent failed to keep the premises (buildings and grounds) clean and in good
repair and free of accumulations of trash, and on February 1, 1994, Respondent
failed to keep the premises (buildings and grounds) clean and in good repair.

17. On January 2, 1992, Respondent refused to allow APHIS to inspect its
animals, facilities, and records, and on February 1, 1994, Respondent refused to
allow APHIS to inspect its records.

18. On January 2, 1992, Respondent failed to equip housing facilities for
nonhuman primates with disposal facilities and drainage systems constructed and
operated so that animal wastes and water are rapidly eliminated and the animals
stay dry.

19. On January 2, 1992, and September 14, 1993, Respondent failed to keep
the premises, including buildings and surrounding grounds, clean.

20. OnlJuly 15, 1992, Respondent failed to provide outdoor housing facilities
for nonhuman primates which provide sufficient heat to protect nonhuman
primates from temperatures falling below 45 °F.

21. OnlJuly 15, 1992, and September 14, 1993, Respondent failed to provide
a suitable method to rapidly eliminate excess water from outdoor housing facilities
for animals.

22. On October 20, 1992, and February 1, 1994, Respondent failed to provide
animals with wholesome and uncontaminated food.

23. On August 10, 1993, January 3, 1994, and February 1, 1994, Respondent
failed to provide animals kept outdoors with adequate shelter from inclement
weather.

24. On January 3, 1994, Respondent failed to provide nonhuman primates with
food that was wholesome and free from contamination.

25. On January 3, 1994, Respondent failed to keep primary enclosures for
nonhuman primates clean and spot-cleaned daily.

26. On February 1, 1994, Respondent failed to keep primary enclosures for
nonhuman primates clean and sanitized.

27. On February 1, 1994, Respondent handled an animal in a manner that
caused trauma, behavioral stress, physical harm, and unnecessary discomfort.
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Conclusions of Law

1. On September 19, 1991, January 2, 1992, January 16, 1992, July 15,
1992, and October 20, 1992, Respondent willfully violated 7 U.S.C. § 2140 and
9 C.F.R. § 2.75(b)(1) by failing to maintain complete records showing the
acquisition, disposition, and identification of animals.

2. On September 19, 1991, January 2, 1992, January 16, 1992, and August
10, 1993, Respondent willfully violated 9 C.F.R. § 2.40 by failing to maintain
programs of disease control and prevention, euthanasia, and adequate veterinary
care under the supervision and assistance of a doctor of veterinary medicine and
failed to provide veterinary care to animals in need of care.

3. On September 19, 1991, July 15, 1992, October 20, 1992, and September
14, 1993, Respondent willfully violated 9 C.F.R. §8 2.100(a), 3.75(c)(1), and
3.80(a)(2)ix) because surfaces of Respondent's housing facilities for nonhuman
primates were not constructed in a manner and made of materials that allow the
facilities to be readily cleaned and sanitized, or removed or replaced when worn,
soiled, or rusted.

4. On February 1, 1994, Respondent willfully violated 9 C.F.R. §§ 2.100(a)
and 3.75(c)(1) because surfaces of Respondent's housing facilities for nonhuman
primates were not constructed in a manner and made of materials that allow the
facilities to be readily cleaned and sanitized, or removed or replaced when worn,
soiled, or rusted.

5. On September 19, 1991, and January 2, 1992, Respondent willfully
violated 9 C.F.R. §§ 2.100(a) and 3.75(e) by failing to store supplies of food for
nonhuman primates in a manner that protects the food from spoilage,
contamination, and vermin infestation.

6. On September 19, 1991, Respondent willfully violated 9 C.F.R. §§
2.100(a) and 3.81 by failing to develop, document, and follow an appropriate plan
for environmental enhancement, adequate to promote the psychological well-being
of nonhuman primates.

7. On September 19, 1991, January 16, 1992, August 10, 1993, January 3,
1994, and February 1, 1994, Respondent willfully violated 9 C.F.R. §§ 2.100(a)
and 3.125(a) by failing to provide facilities for animals that were structurally
sound and maintained in good repair so as to protect animals from injury, to
contain animals, and to restrict the entrance of other animals.

8. On September 19, 1991, January 2, 1992, July 15, 1992, August 10, 1993,
and September 14, 1993, Respondent willfully violated 9 C.F.R. §§ 2.100(a) and
3.125(c) by failing to store supplies of food adequately to protect them against
deterioration, molding, or contamination by vermin, and on February 1, 1994,
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or contamination by vermin, and refrigeration was not provided for supplies of
perishable foods.

9. On September 19, 1991, and September 14, 1993, Respondent willfully
violated 9 C.F.R. §§ 2.100(a) and 3.130 by failing to keep water receptacles
clean and sanitary. :

10. On September 19, 1991, January 2, 1992, and August 10, 1993,
Respondent willfully violated 9 C.F.R. §§ 2.100(a) and 3.131(c) by failing to
keep the premises (buildings and grounds) clean and in good repair and free of
accumulations of trash.

11. On February 1, 1994, Respondent willfully violated 9 C.F.R. §§ 2.100(a)
and 3.131(c) by failing to keep the premises (buildings and grounds) clean and in
good repair.

12. On January 2, 1992, Respondent willfully violated 7 U.S.C. § 2146 and
9 C.F.R. § 2.126 by refusing to allow APHIS to inspect its animals, facilities,
and records, and on February 1, 1994, Respondent willfully violated 7 U.S.C. §
2146 and 9 C.F.R. § 2.126 by refusing to allow APHIS to inspect its records.

13. On January 2, 1992, Respondent willfully violated 9 C.F.R. §§ 2.100(a)
and 3.75(f) by failing to equip housing facilities for nonhuman primates with
disposal facilities and drainage systems constructed and operated so that animal
wastes and water are rapidly eliminated and the animals stay dry.

14. On January 2, 1992, and September 14, 1993, Respondent willfully
violated 9 C.F.R. §§ 2.100(a) and 3.84(c) by failing to keep the premises clean.

15. On July 15, 1992, Respondent willfully violated 9 C.F.R. §§ 2.100(a)
and 3.78(b) by failing to provide outdoor housing facilities for nonhuman primates
which provide sufficient heat to protect nonhuman primates from temperatures
falling below 45 °F.

16. OnJuly 15, 1992, and September 14, 1993, Respondent willfully violated
9 C.F.R. §§ 2.100(a) and 3.127(c) by failing to provide a suitable method to
rapidly eliminate excess water from outdoor housing facilities for animals.

17. On October 20, 1992, and February 1, 1994, Respondent willfully
violated 9 C.F.R. §§ 2.100(a) and 3.129(a) by failing to provide animals with
wholesome and uncontaminated food.

18. On August 10, 1993, January 3, 1994, and February 1, 1994, Respondernt
willfully violated 9 C.F.R. §§ 2.100(a) and 3. 127(b) by failing to provide animals
kept outdoors with adequate shelter from inclement weather.

15. On January 3, 1994, Respondent willfully violated 9 C.F.R. §§ 2.100(a)
and 3.82(a) by failing to provide nonhuman primates with food that was
wholesome and free from contamination.
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20. On January 3, 1994, Respondent willfully violated 9 C.F.R. §§ 2.100(a),
3.75(c)(3), and 3.84(a) by failing to keep primary enclosures for nonhuman
primates clean and spot-cleaned daily.

21. On February 1, 1994, Respondent willfully violated 9 C.F.R. §§ 2. 100(a),
3.84(a), and 3.84(b) by failing to keep primary enclosures for nonhuman primates
clean and sanitized.

22. On February 1, 1994, Respondent willfully violated 9 C.F.R. § 2.131 by
handling an animal in a manner that caused trauma, behavioral stress, physical
harm, and unnecessary discomfort.

Issues Raised By Respondent on Appeal to the Judicial Officer

Respondent raises nine issues on appeal in Respondent's Appeal to the
Secretary (bereinafter Respondent's Appeal) and Respondent's Response. First,
Respondent contends that the Complaint should be dismissed in its entirety
because:

... [Thhe ALJ determined that "Dr. Dellar, as an Inspector, Tr 305)
was employed to procure evidence which was memorializedin reports, (Tr
302) prepared in anticipation of litigation, (Tr 153-154) and which were
composed with the purpose of putting respondent out of business as an
animal exhibitor.” (Cx 7, 20; Tr 194). Further, the ALJ determined that
Dr. Dellar was encouraged in this activity by her supervisors, (CX 23; Tr
195) and supported in the presentation of her testimony by counseling off-
the-record with the government attorneys subsequent to the commencemert
of cross examination” (Tr. 298-299; Initial Decision and Order, PP 19-20).

Based upon these revelations, the ALJ held that "the evidence, " of Dr.
Dellar "both verbal, and in the reports of each of the inspections," were
"bias” and did "not constitute substantial evidence”. (Initial Decision and
Order, pp 19-20).

Respondent’s Appeal at 3.

Respondent's description of the ALJ's erroneous determination that Dr.
Dellar's testimony and inspection reports did not constitute substantial evidence
is generally accurate. However, there is no basis in the record for the ALJ's
finding that Dr. Dellar's testimony and the inspection reports she completed after
each inspection of Respondent's premises did not constitute substantial evidence
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of Respondent's violations of the Animal Welfare Act, the Regulations, and the
Standards.
The ALJ found that:

Dr. Dellar, as an inspector, (Tr. 305) was employed to procure
evidence which was memorialized in reports, (Tr. 302) prepared in
anticipationof litigation, (Tr. 153-154) and which were composed with the
purpose of putting respondent out of business as an animal exhibitor. (CX
7, 20; Tr. 194) Dr. Dellar was encouraged in this activity by her
supervisors, (CX 23; Tr. 195) and supported in the presentation of her
testimony by counseling off-the-record with the Government attorney
subsequent to the commencement of cross-examination. (Tr. 298-299)
Therefore, the evidence, both verbal, and in the reports of each of the
inspections, display a bias which suggests to a reasonable mind that the
facts assertedly established by Dr. Dellar's recordings did not exist to the
extent or to the degree complaint counsel contend, and hence do not
constitute substantial evidence. . . .

Initial Decision and Order at 19-20.

It is the consistent practice of the Judicial Officer to give great weight to the
findings by ALJs since they have the opportunity to see and hear witnesses
testify.'® However, in some circumstances, the Judicial Officer has reversed as
to the facts where: (1) documentary evidence or inferences to be drawn from the
facts are involved, In re Gerald F. Upton, 44 Agric. Dec. 1936, 1942 (1985); In
re Dane O. Petty, 43 Agric. Dec. 1406, 1421 (1984), aff'd, No. 3-84-2200-R
(N.D. Tex. June 5, 1986); In re Aldovin Dairy, Inc., 42 Agric. Dec. 1791, 1797-
98 (1983), aff'd, No. 84-0088 (M.D. Pa. Nov. 20, 1984); In re Leon Farrow, 42
Agric. Dec. 1397, 1405 (1983), aff'd in part and rev’d in part, 760 F.2d 211 (8th
Cir. 1985); In re King Meat Co., 40 Agric. Dec. 1468, 1500-01 (1981), aff'd,

*E.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981), aff'd, No. CV 81-6485
(C.D. Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) (to consider newly
discovered evidence), order on remand, 42 Agric. Dec. 726 (1983), aff'd, No. CV 81-6485 (C.D.
Cal. Aug. 11, 1983) (original order of Oct. 20, 1982, reinstated nunc pro tunc), aff'd, 742 F.2d 1462
(9th Cir. 1984) (unpublished)(not to be cited as precedent under Sth Circuit Rule 21); compare In re
Mr. & Mrs. Richard L. Thornton, 38 Agric. Dec. 1425, 1426-28 (Remand Order), final decision, 38
Agric. Dec. 1539 (1979) (affirming Judge Baker's dismissal of Complaint on remand where she had
originally accepted the testimony of Respondent's wife, Respondent's employee, and Respondent's
"real good friend" over that of three disinterested USDA veterinarians); In re Unionville Sales Co.,
38 Agric. Dec. 1207, 1208-09 (1979) (Remand Order); In re National Beef Packing Co., 36 Agric.
Dec. 1722, 1736 (1977), aff'd, 605 F.2d 1167 (10th Cir. 1979).
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No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D.
Cal. Mar. 25, 1983) (to consider newly discovered evidence), order on remand,
42 Agric. Dec. 726 (1983), aff'd, No. CV 81-6485 (C.D. Cal. Aug. 11, 1983)
(original order of Oct. 20, 1982, reinstated nunc pro tunc), aff'd, 742 F.2d 1462
(9th Cir. 1984) (unpublished) (not to be cited as precedent under 9th Circuit
Rule 21); (2) the record is sufficiently strong to compel a reversal as to the facts,
In re Eldon Stamper, 42 Agric. Dec. 20, 30 (1983), aff'd, 722 F.2d 1483 (9th
Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992); or (3) an AL)'s findings of
fact are hopelessly incredible, Fairbank v. Hardin, 429 F.2d 264, 268 (9th Cir.),
cert. denied, 400 U.S. 943 (1970); In re Rosia Lee Ennes, 45 Agric. Dec. 540,
548 (1986).

Moreover, the Judicial Officer is not bound by the ALJ's credibility
determinations, and may make separate determinations of witnesses' credibility,
subject only to court review for substantial evidence. Mattes v. United States,
721 F.2d 1125, 1128-29 (7th Cir. 1983)."®

Dr. Dellar testified that she was employed by APHIS with Regulatory
Enforcement of Animal Care, that she performs animal welfare inspections, (Tr.

““See also In re John T. Gray (Decision as to Glen Edward Cole), 55 Agric. Dec. . slipop.
at 9-10 (Aug. 19, 1996); In re Jim Singleton, 55 Agric. Dec. ___, slipop. at 5 (July 23, 1996); In re
William Joseph Vergis, 55 Agric. Dec. 148, 159 (1996); In re Midland Banana & Tomato Co., 54
Agric. Dec. 1239, 1271-72 (1995), appeal docketed, No. 95-3552 (8th Cir. Oct. 16, 1995); In re Kim
Bennett, 52 Agric. Dec. 1205, 1206 (1993); In re Christian King, 52 Agric. Dec. 1333, 1342 (1993);
In re Tipco, Inc., S0 Agric. Dec. 871, 890-93 (1991), aff 'd per curiam, 953 F.2d 639 (4th Cir.), 1992

WL 14586, printed in 51 Agric. Dec. 720 (1992), cert. denied, 506 U.S. 826 (1992); In re Rosia Lee

Ennes, supra, 45 Agric. Dec. at 548; In re Gerald F. Upton, supra, 44 Agric. Dec. at 1942 (1985);
In re Dane O. Petty, supra, 43 Agric. Dec. at 1421; In re Eldon Stamper, supra, 42 Agric. Dec. at
30; In re Aldovin Dairy, Inc., supra, 42 Agric. Dec. at 1797-98; In re King Meat Co., supra, 40
Agric. Dec. at 1500-01. See generally Universal Camera Corp. v. NLRB, 340 U.S. 474, 496 (1951)
(the substantial evidence standard is not modified in any way when the Board and the hearing
examiner disagree); JCC, Inc., v. Commodity Futures Trading Comm'n, 63 F.3d 1557, 1566 (11th
Cir. 1995) (agencies have authority to make independent credibility determinations without the
opportunity to view witnesses firsthand and are not bound by ALJ credibility findings); Dupuis v.
Secretary of Health and Human Services, 869 F.2d 622, 623 (1st Cir. 1989) (per curiam) (while
considerabledeference is owed to credibility findings by the ALJ, the Appeals Council has authority
to reject such credibility findings); Pennzoil v. Federal Energy Regulatory Comm'n, 789 F.2d 1128,
1135 (5th Cir. 1986) (the Commission is not strictly bound by the credibility determinations of the
ALY); Retail, Wholesale & Dep't Store Union v. NLRB, 466 F.2d 380, 387 (D.C. Cir. 1972) (the
Board has the authority to make credibility determinationsin the first instance, and may even disagree
with a trial examiners finding on credibility); 3 Kenneth C. Davis, Administrative Law Treatise §
17:16 (1980 & Supp. 1989) (the agency is entirely free to substitute its judgment for that of the
hearing officer on all questions, even including questions that depend upon demeanor of the
witnesses).
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13), and that she conducts these inspections in her capacity as an inspector for
USDA. (Tr.305.) Dr. Dellar testified that each year she conducts approximately
350 site inspections, (Tr. 22), and that she finds nearly 50 percent of the facilities
she inspects to have no violations of the Animal Welfare Act, the Regulations, or
the Standards, (Tr. 178). While Dr. Dellar found numerous aspects of
Respondent's facilities that were not in compliance with the Animal Welfare Act,
the Regulations, and the Standards, a review of her inspection reports, (CX 3, 4,
5,8,9, 12, 14, 19, 21), reveals that Dr. Dellar found Respondent's facility to be
in compliance with most provisions of Animal Welfare Act, the Regulations, and
the Standards during each of her nine inspections of Respondent's premises. Dr.
Dellar's inspection reports also reveal that she identified corrections made by
Respondent since her previous inspection. (CX 3 at 2, 4; CX 5 at 2, 4; CX 8 at
2,4,CX9at2,4;CX 12at2; CX 14 at 2, 5; CX 19 at 2; CX 21 at unnumbered
page between page 1 and page 2.) Moreover, even when reporting concerns she
had regarding the quality of the animal husbandry at Respondent's facility, Dr.
Dellar began by stating that, on her January 16, 1992, inspection, she found site
two on Respondent's premises "was much cleaner and most of the noncompliant
standards were corrected.” (CX 7.)

Dr. Dellar did state in a memorandum that she wrote to her supervisor
regarding Respondent's facility, on January 7, 1994, that;

I am extremely concerned about this facility. As you know, we have had
a case pending at this facility for nearly 2 years. Now, I feel the agency
needs to take an agressive [sic] stance and get these folks out of the animal
business. This urgency is prompted by my last inspection of 01-03-
9. ...

CX20at 1. While, by January 7, 1994, Dr. Dellar had come to the conclusion
that APHIS needed to take an aggressive stance and get Respondent out of the
animal business, (CX 20; Tr. 194-95), I find nothing in the record to support the
ALJ's determination that Dr. Dellar's testimony and inspection reports "display
a bias which suggests to a reasonable mind that the facts assertedly established by
Dr. Dellar's recordings did not exist to the extent or to the degree complaint
counsel contend, and hence do not constitute substantial evidence.” (Initial
Decision and Order at 19-20.)

In proceedings conducted under the Administrative Procedure Act, "[a]
sanction may not be imposed or rule or order issued except on consideration of
the whole record or those parts thereof cited by a party and supported by and in
accordance with the reliable, probative, and substantial evidence." (5US.C. §
556(d) (emphasis added).) "Substantid evidence" denotes quantity, Steadman v.
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SEC, supra, 450 U.S. at 98, and it is generally defined as such relevant evidence
as a reasonable mind might accept as adequate to support a conclusion.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); NLRB v. Columbian Enameling
& Stamping Co., 306 U.S. 292, 300 (1939); Consolidated Edison Co. v. NLRB,
305 U.S. 197, 229 (1938); Cox v. United States Dep't of Agric., 925 F.2d 1102,
1104 (8th Cir. 1991).

1 infer, based upon Dr. Dellar's description of her employment status, (Tr.
12-13), that Dr. Dellar was a salaried USDA employee and that her salary,
benefits, and continued employment by USDA were not dependent upon her
findings during her inspections of Respondent's premises. Dr. Dellar had no
reason to record her findings in other than an impartial fashion or to give false
testimony. I find nothing in the record that indicates that Dr. Dellar's testimony
or inspection reports are inaccurate or false. The pictures taken by Dr. Dellar,
which were introduced into evidence, and the testimony given by Respondent's
witnesses support many of the findings that Dr. Dellar included in her inspection
reports and testified to at the hearing.

Further, I disagree with the ALJ's finding that the "encouragement” that Dr.
Dellar received from her supervisors detracts from the weight to be given Dr.
Dellar's testimony or the inspection reports Dr. Dellar completed after each
inspection of Respondent's premises.

Further still, the ALJ states and Respondent contends that Dr. Dellar's
testimony and inspection reports do not constitute substantial evidence because
Dr. Dellar was "supported in the presentation of her testimony by counseling off-
the-record with the Government attorney subsequent to the commencement of
cross-examination. (Tr. 298-99)" (Initial Decision and Order at 19.)

The record does establish that Ms. Deskins and Dr. Dellar discussed Dr.
Dellar’s testimony after Dr. Dellar's direct-examination and cross-examination,
but prior to Dr. Dellar's redirect-examination and recross-examination, as
follows:

RECROSS-EXAMINATION
BY MS. ALDEN:
Q. Now Dr. Dellar, you've -- over the break from last night when you
completed your cross-examination, you've discussed your testimony,

haven't you?

(No response)



248 ANIMAL WELFARE ACT

Do you not remember? I've noticed you're hesitating.
[BY DR. DELLAR:]
A. I don't know if ] want to say we discussed my testimony. We did
meet in the hotel room last night and went over the questions that you

asked me.

Q. But you don't call that discussing your testimony; is that what
you're telling the Court?

A. I guess we had a discussion of what occurred and it wasn't focused
on my testimony, it was a combination of what you had asked as well.

Q. So your discussion was both of my questions and your answers?
A. And her questions as well.

Q. Now, didn't you very specifically yesterday testify that you did not
read Dr. Kispert's entire medical report on Washington?

A. Yes, 1did say that.

Q. And didn't you specifically testify yesterday that you did not rely
on the entirety of that report in coming to your conclusion regarding the
cause of death?

A. Yes, I did say that.

Q. And didn't you specifically sit in that witness chair yesterday for
several moments and read through the entirety of Dr. Kispert's records
regarding Washington?

A. Yes, I did.

Q. And it's only today that you now remember that those answers

yesterday were wrong and that you had, in fact, previously read through
that record?

A. I had forgotten that I had gone through the record.



VOLPE VITO, INC. 249
56 Agric. Dec. 166

Q. Had you forgotten it up until the time you discussed your testimony
last evening?

A. Yes. I was reminded that I had gone through the records.

Tr. 298-300.

As an initial matter, I cannot find that any "counseling off-the-record" during
the hearing in this proceeding conducted August 16-17, 1994, could possibly have
any effect on the reliability or probative value of Dr. Dellar’s inspection reports,
(CX 3,4,5,8,9, 12, 14, 19, 21), the last of which Dr. Dellar prepared on
February 1, 1994, 612 months prior to the off-the-record counseling referenced
by the ALJ. (Initial Decision and Order at 19.)

Further, off-the-record discussions between counsel and counsel's witnesses
are not prohibited by either the Administrative Procedure Act or the Rules of
Practice. Moreover, I cannot find any instruction by the ALJ on this record
either to Dr. Dellar or to Ms. Deskins that they were not to discuss Dr. Dellar's
testimony off-the-record. Moreover, there is nothing on this record to indicate
that Ms. Deskins suborned perjury, that the off-the-record discussion between Dr.
Dellar and Ms. Deskins resuited in Dr. Dellar's giving perjured testimony, or that
Respondent was in any way prejudiced by any off-the-record discussion between
Ms. Deskins and Dr. Dellar.

Second, Respondent contends that:

In Young v USDA, 53 F 3d 728 (CA 5, 1995), the Court dismissed the
Complaint on facts strikenly [sic] similar to those now before the
Secretary.

The Young court held that the affidavits and summary reports prepared
by the Veterinary Medical Officers (MVO) [sic] lacked probative value
and reliability where they were prepared in anticipation of administrative
proceedings and where the VMO were given instructions regarding how
to prepare documents by agency attorneys. Young, 53 F 3d at 730.

Accordingly, as in Young, supra., the complaint against respondent
should be dismissed.

Respondent's Appeal at 3-4.
I disagree with Respondent's contention that the facts in Young v. United
States Dep't of Agric., 53 F.3d Cir. 728 (5th Cir. 1995) (2-1 decision), are
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similar to the facts in the instant proceeding. The documents that the Young court
found were prepared in anticipation of litigation were affidavits of two veterinary
medical officers and a USDA Summary of Alleged Violations form completed
after an inspection conducted in accordance with the Horse Protection Act of
1970, as amended (hereinafter Horse Protection Act), (15 U.S.C. §§ 1821-1831).
The Young court found that the Veterinary Medical Officers' testimony in the case
revealed that as a general practice Veterinary Medical Officers prepare USDA
Summary of Alleged Violations forms and affidavits only when administrative
proceedings are anticipated. The court found even more important the fact that
the Veterinary Medical Officers admitted that they only included observations
indicating a violation of the Horse Protection Act. Further, the court found
relevant the fact that the Veterinary Medical Officers also indicated that they were
given instructions regarding how to prepare the documents by USDA attorneys
so that the documents would support a USDA complaint under the Horse
Protection Act. The Young court concluded, based on these factors that, although
the authors of the affidavits and the Summary of Alleged Violations forms may
have been objective in forming their opinion, the documents themselves
admittedly recorded a biased account of the results of the inspection and that their
probative value is limited. Young at 730-31.

Exhibitors licensed under the Animal Welfare Act are regularly inspected.
Unlike the documents that were at issue in Young, Animal Welfare Act inspection
reports (APHIS Form 7008, Animal Care Inspection Report (previously entitled
Inspection of Animal Facilities, Sites or Premises®)) are prepared after each
inspection whether violations of the Animal Welfare Act, the Regulations, and the
Standards are found or not found. Each inspection report indicates those aspects
of the inspected facility that are found in compliance with the Animal Welfare
Act, the Regulations, and the Standards, as well as those aspects of the facility
that are found to be in violation of the Animal Welfare Act, the Regulations, and
the Standards. Moreover, a correction date is noted on inspection reports for
each aspect of a facility that is found in violation of the Animal Welfare Act, the
Regulations, and the Standards, and, if a previous violation is found on a
subsequent inspection to have been corrected, the correction is noted on that
subsequent inspection report. Neither the method by which facilities subject to
the Animal Welfare Act are chosen to be inspected nor the manner in which the
inspection reports are completed support a conclusion that the inspection reports
are prepared in anticipationof litigation. Further, Dr. Dellar's inspection reports
identify those aspects of Respondent's facility which complied with, as well as

#See note S.



VOLPE VITO, INC. 251
56 Agric. Dec. 166

those aspects of Respondent's facility which did not comply with, the Animal
Welfare Act, the Regulations, and the Standards. (CX 3,4, 5, 8,9, 12, 14, 19,
21; Tr. 18-19.)

Moreover, while Dr. Dellar knew of the possibility of the institution of an
administrative proceeding against Respondent, (CX 7, 20), Dr. Dellar testified
that she did not conduct her inspections of Respondent’s premises or complete her
inspection reports in the context of developing a case against Respondent, as
follows:

BY MS. ALDEN:

Q. Well, my question is didn't you conduct your inspections in the
context of a case that was already going on against this facility?

[BY DR. DELLAR:]

A. And I have to say no, I don't do that. But I do collect evidence and
send it on to a case that is already pending. But -- so I don't go in with
the mental frame that these folks already have a case against them. I go
in with, this is a new inspection, whatever happens, happens. But once I
collect the evidence, then it's added to a case. That's my mental thinking
when I go in.

Q. Well, you certainly thought it was important enough on the 17th
day of January 1992 to report it to your supervisor, didn't you?

A. Yes, Idid.
Q. So you may not have thought about it when you went into the

inspection on January 16th, but you did think about it when you came out
of the inspection and wrote the memo on January 17th; didn't you?

THE WITNESS: Yes.

BY MS. ALDEN:
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Q. Now when you made the further comment to your supervisor, "If
you need anything else, let me know." What did you mean?

A. Oh, frequently they'll ask me to go back and get an affidavit, or go
back and take a picture, or go back and do this, or go back and do that.
So I always put that in as if -- if | didn't do anything or if I left something
out that you want, some kind of information, let me know and I'll go
back.

Q. Now, did you mean with respect to the case in Vermont or with
respect to your inspections?

A. Oh, I -- my inspections. I have nothing to do with Vermont.

Q. And did your supervisor indicate to you that there was anything else
that she needed or he needed?

A. No.

Tr. 153-55.

Finally, unlike Young, there is nothing in this record to indicate that Dr.
Dellar received any instructions from USDA attorneys regarding how to prepare
her inspection reports so that they would support a Complaint instituted under the
Animal Welfare Act against Respondent. There is no basis for finding that the
facts surrounding Dr. Dellar's preparation of inspection reports after inspection
of Respondent's premises, (CX 3, 4, 5, 8, 9, 12, 14, 19, 21), are similar to the
facts surrounding the preparation of the affidavits and Summary of Alleged
Violations form at issue in Young.

Third, Respondent contends that the sanction of revocation of Respondent's
Animal Welfare Act license is too harsh.

Specifically, Respondent contends that:

Arguendo, it cannot now be asserted respondent willfully or otherwise
attempted to falsify records as was the case in Cox v USDA, 925 F 2d
1102 (CA 8, 1991), wherein the Secretary imposed a civil penalty and 90
day suspension deemed appropriate to serve the remedial purpose of the
Act. The facts in Cox were more egregious than those presented here, yet
the sanctions sought more draconian. Especially where, as here, the ALJ
determined that respondent operated a large business without incident from
the time it was licensed, had never been convicted of any violation of state
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or local regulations involving treatment, care, or handling of animals
(Initial Decision and Order, pp 11, 26; Tr 384-385), and that respondent
not only attempted to correct violations (Tt 391) but indeed enacted certain
measures in order to correct any violations noted by APHIS in order to
prevent their reoccurance [sic] in the future (Initial Decision and Order,
pp 18, 26; Tr 405).

Respondent's Appeal at 4-5.

I agree with Respondent and the ALJ that Respondent operated a large
business under the Animal Welfare Act and that there is no evidence that
Respondent has previously been convicted of any violation of state or local
regulations involving treatment, care, or handling of animals. (Initial Decision
and Order at 26; Respondent's Appeal at 4-5.) 1 agree with Respondent that
Respondent attempted to correct some of the violations identified during APHIS
inspections of Respondent's premises, and I find further that Respondent actually
did correct some of the violations identified during those inspections. (CX 3 at
2,4;,CX5at2,4;,CX8ar2,4,CX9%at2,4;,CX12at2; CX 14 at 2, 5; CX
19 at 2; CX 21 at unnumbered page between page 1 and page 2.) Moreover, the
record reveals that Respondent did institute measures to prevent reoccurrence of
violations in the future, which Mr. Stramaglia described, as follows:

[BY MS. ALDEN:]

Q. Mr. Stramaglia, would you describe, in a general way, what the
response has been from you as the person who runs the park, in an effort
to comply with the violations that have been noted by the Department?

[BY MR. STRAMAGLIA:]

A. Yes. Well, what we did is we tried to beef up our staff a little bit,
we tried to clean up our record keeping, tried to do a little more clean up
as far as the husbandry is concerned at the facility and we try to get a little
better qualified people. It's -- sometimes it's hard, but, you know, we've
been making an honest effort.

Q. What kind of advertising do you do for help for employees at the
park?

A. We advertise in the local papers and trade magazines.
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Tr. 405.

Nonetheless, each dealer, exhibitor, operator of an auction sale, and
intermediate handler must always be in compliance in all respects with the
Regulations in 9 C.F.R. Part 2 and the Standards in 9 C.F.R. Part 3. (9 C.F.R.
§ 2.100(a).) This-duty exists regardless of a "correction date” suggested by an
APHIS inspector who notes the existence of a violation. While corrections are
to be encouraged and may be taken into account when determining the sanction
to be imposed, even the immediate correction of a violation does not operate to
eliminate the fact that a violation occurred and does not provide a basis for the
dismissal of the alleged violation. In re Big Bear Farm, Inc., supra, 55 Agric.
Dec. at 142; In re Pet Paradise, Inc., supra, 51 Agric. Dec. at 1070. Moreover,
the record reveals that Respondent repeatedly and willfully failed to comply with
the Animal Welfare Act, the Regulations, and the Standards. On each of the nine
inspections conducted by Dr. Dellar, she found numerous violations of the
Regulations and the Standards, (CX 3, 4, 5, 8, 9, 12, 14, 19, 21). I find that the
record clearly establishes that Respondent committed 51 violations of the Animal
Welfare Act, the Regulations, and the Standards during the period September 19,
1991, through February 1, 1994, many of which were very serious violations and
could have affected the health of Respondent's animals.

Fourth, Respondent contends that it cannot now be asserted that Respondent
willfully falsified or attempted to falsify records. (Respondent's Appeal at 4.)
While anything may be asserted, if Respondent's point is that there is no evidence
on this record that Respondent falsified or attempted to falsify records required
to be kept under the Animal Welfare Act, I agree with Respondent. Further, the
Complaint does not contain an allegation that Respondent falsified or attempted
to falsify records required to be kept under the Animal Welfare Act.

Fifth, Respondent contends that:

. . . [T]he record does not reflect a willful failure or intent on the part
of [R]espondentto correct any asserted violation of the [Animal Welfare]
Act or willful refusal in bad faith to allow inspections or records or
facalities [sic] repeatedly or otherwise[.} . . .

Respondent's Appeal at 5.

I disagree with Respondent's contention that the record does not reflect a
willful failure to correct violations of the Animal Welfare Act found during
inspection of Respondent's premises. Respondent violated the Animal Welfare
Act, the Regulations, and the Standards 51 times during the period September 19,
1991, through February 1, 1994. While Respondent did make some corrections
after violations were discovered during APHIS inspections, often the violations
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found on one inspection were similar to or identical to violations found on
previous inspections.

Further, while I am not certain what Respondent means by a "willful refusal
in bad faith,” (Respondent's Appeal at 5), to allow inspections, the record does
reveal that Respondent willfully violated 7 U.S.C. § 2146 and 9 C.F.R. § 2.126
on two occasions, January 2, 1992, and February 1, 1994, when Respondent
refused to allow APHIS to inspect its animals, facilities, and records. (Initial
Decision and Order at 27.) On the first occasion, Respondent's manager began
using profanities and asked Dr. Dellar to leave, (CX 4 at 2; Tr. 39-40), and on
the second occasion, Respondent's employees refused to provide Dr. Dellar
access to Respondent's records because Respondent’s owner was absent, (CX 21
at unnumbered page between page 1 and page 2). Despite measures taken by
Respondent after each incident to ensure that APHIS had access to Respondent's
facility, animals, and records, in the future, Respondent's violations of 7 U.S.C.
§ 2146 and 9 C.F.R. § 2.126 were willful.

An action is willful under the Administrative Procedure Act, (5 U.S.C. §
558(c)), if a prohibited act is done intentionally, irrespective of evil intent, or
done with careless disregard of statutory requirements. Cox v. United States
Dep’t of Agric., supra, 925 F.2d at 1105; Finer Foods Sales Co. v. Block, 708
F.2d 774, 777-78 (D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United
States, 630 F.2d 370, 374 (5th Cir. 1980) (per curiam), cert. denied, 450 U.S.
997 (1981); George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.)
cert. denied, 419 U.S. 830 (1974); Goodman v. Benson, 286 F.2d 896, 900 (7th
Cir. 1961); Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 1960);
In re Big Bear Farm, Inc., supra, 55 Agric. Dec. at 138; In re Julian J. Toney,
supra, 54 Agric. Dec. at 971; In re Zoological Consortium of Maryland, Inc.,
supra, 47 Agric. Dec. at 1284; In re David Sabo, supra, 47 Agric. Dec. at 554.2!
See also Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 187 n.5 (1973).
(" Wilfully’ could refer to either intentional conduct or conduct that was merely
careless or negligent.”) United States v. lllinois Cemtral R.R., 303 U.S. 239,
242-43 (1938) ("In statutes denouncing offenses involving turpitude, ~willfully’

"The United States Court of Appeals for the Fourth Circuitand the United States Court of Appeals
for the Tenth Circuit define the word "willfulness,” as that word is used in 5 U.S.C. § 558(c), as an
intentional misdeed or such gross neglect of a known duty as to be the equivalent of an intentional
misdeed.  Capital Produce Co. v. United States, 930 F.2d 1077, 1079 (4th Cir. 1991); Hurto
Stockyard, Inc. v. USDA, 903 F.2d 299, 304 (4th Cir. 1990); Capitol Packing Co. v. United States,
350 F.2d 67, 78-79 (10th Cir. 1965). Even under this more stringent definition, many of
Respondent's violations would still be found willful.
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is generally used to mean with evil purpose, criminal intent or the like. But in
those denouncing acts not in themselves wrong, the word is often used without
any such implication. Our opinion in United States v. Murdock, 290 U.S. 389,
394, shows that it often denotes that which is intentional, or knowing, or
voluntary, as distinguished from accidental,’-and that it is employed to
characterize "conduct marked by careless disregard whether or not one has the
right so to act.'")

Respondent was fully aware of the provisions in the Animal Welfare Act and
the Regulations requiring Respondent to provide APHIS with access to
Respondent's facilities, animals, and records. Section 16 of the Animal Welfare
Act, (7 U.S.C. § 2146), is published in the Statutes at Large and the United States
Code, and Respondent is presumed to know the law. See Atkins v. Parker, 472
U.S. 1185, 130 (1985); North Laramie Land Co. v. Hoffman, 268 U.S. 276, 283
(1925). Further, section 2.126 of the Regulations, (9 C.F.R. § 2.126), is
published in the Federal Register, thereby constructively notifying Respondent of
that section of the Regulations. See FCIC v. Merrill, 332 U.S. 380, 385 (1947);
Bennert v. Director, Office of Workers' Compensation Programs, 717 F.2d 1167,
1169 (7th Cir. 1983); Diamond Ring Ranch, Inc. v. Morton, 531 F.2d 1397, 1405
(10th Cir. 1976). Moreover, Respondent admitted that it received a copy of the
Animal Welfare Act, the Regulations, and the Standards when it became licensed,
and annually thereafter, and agreed in writing to comply with the Animal Welfare
Act, the Regulations, and the Standards. (Answer § I(C).) Further,
Mr. Stramaglia testified that Respondent was made aware of the violation of 7
U.S.C. § 2146 and 9 C.F.R. § 2.126 on January 2, 1992, and took measures to
ensure that a refusal to aliow APHIS to inspect its animals, facilities, and records,
in violation of 7 U.S.C. § 2146 and 9 C.F.R. § 2.126, would not occur in the
future. (Tr. 395.) Despite constructive and actual knowledge of the inspection
provisions of Animal Welfare Act and the Regulations and knowledge of the
failure to provide access to Respondent's facility, animals, and records in January
1992, Respondent again violated the Animal Welfare Act and the Regulations by
refusing to provide APHIS with access to its records on February 1, 1994. These
facts clearly support a finding that Respondent's violations of 7 U.S.C. § 2146
and 9 C.F.R. § 2.126 were willful.?

] find all of Respondent's violations to be willful (Conclusions of Law, supra, pp. 89-92).
Respondent did not address willfulness in connection with any violation alleged in the Complaint
except the violationsof 7 U.S.C. § 2146 and 9 C.F.R. § 2.126 alleged in paragraphs III(C) and X(A)
of the Complaint, (Respondent’s Appeal at 5; Respondent's Response at 2). Consequently, I have
restricted my comments regarding willfulness to Respondent’s violations of 7 U.S.C. § 2146 and 9
C.F.R. § 2.126. Section 19(a) of the Animal Welfare Act, (7 U.S.C. § 2149(a)), authorizes the
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Sixth, Respondent contends that the revocation of Respondent's Animal
Welfare Act license is disproportionate to sanctions imposed in Cox v. United
States Dep't of Agric., supra, and Lesser v. Espy, 34 F.3d 1301 (7th Cir. 1994).
(Respondent's Appeal at 4-5.) Respondent violated the Animal Welfare Act, the
Regulations, and the Standards 51 times during the period from September 19,
1991, through February 1, 1994. Many of Respondent's violations were serious
violations and many of Respondent's violations involved Respondent's failure to
provide for the humane care of its animals, which is the principal purpose of the
Animal Welfare Act. I find that the facts of this case not only warrant revocation
of Respondent’s Animal Welfare Act license and a cease and desist order, as
would have been imposed by the ALJ had the case not been appealed to me, but
also, the circumstancesin this case warrant the assessment of a civil penalty. The
sanction I am imposing is relatively severe. However, as discussed infra, pp.
121-23, the sanction is appropriate under the circumstances in this case and in
accordance with the Animal Welfare Act and the Department's sanction policy.

Further, I find Respondent's argument that the sanction imposed on it is
disproportionate to the sanctions imposed in Cox, in which Petitioners were
assessed a civil penalty of $12,000 and a 90-day suspension of their Animal
Welfare Act license, and Lesser, in which Petitioners were assessed a civil
penalty of $9,750 and a 30-day license suspension, without merit. First, the
imposition of a sanction within the authority of an administrative agency is not
rendered invalid in a particular case because it is more severe than sanctions
imposed in other cases. Butz v. Glover Livestock Comm'n Co., supra, 411 U.S.
at 187-88; FCC v. WOKO, Inc., 329 U.S. 223, 227-28 (1946); Cox v. United
States Dep't of Agric., supra, 925 F.2d at 1107; Spencer Livestock Comm'n Co.
v. Department of Agric., 841 F.2d 1451, 1456-57 (9th Cir. 1988); Lawrence v.
Commodity Futures Trading Comm'n, 759 F.2d 767, 776 (9th Cir. 1985); Sartain
v. SEC, 601 F.2d 1366, 1375 (9th Cir. 1979); General Securities Corp. v. SEC,
583 F.2d 1108, 1110 (9th Cir. 1978) (per curiam); Hiller v. SEC, 429 F.2d 856,
858-59 (2d Cir. 1970). Second, the facts in Cox and Lesser are not similar to the
facts in the instant proceeding.

Seventh, Respondent contends that:

suspension or revocation of a license of an exhibitor if the exhibitor has violated or is violating any
provision of the Animal Welfare Act or any regulation or standard promulgated by the Secretary
under the Animal Welfare Act. The only requirement is that at least one of the violations be willful.
The existence of additional violations not shown to be willful does nothing to take away the
Secretary's authority to suspend or revoke an exhibitor's license. Cox v. United States Dep't of
Agric., supra, 925 F.2d at 1105 n.10.
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Respondent recognizes that his failing health does not excuse violatiors
of the [Animal Welfare] Act; however, [R]espondent urges the Secretary
to consider this factor in militation [sic] of a less severe sanction . . . .

Respondent's Response at 1.

The record reveals that Respondent’s president was in failing health. Dr.
Dellar states in a January 7, 1994, memorandum to her supervisor that Mr.
Stramaglia's "health has been failing and without his constant presence the
employees have no real direction/motivation — that is the reason for the decline
of conditions at this facility.” (CX 20 at 2.) While I sympathize with
Respondent's president, the health of one of the employees of Respondent, even
a key employee such as Mr. Stramaglia, is not required to be taken into
consideration when determining the appropriate sanction for a violation of the
Animal Welfare Act, the Regulations, or the Standards, and Mr. Stramaglia's
failing health forms no part of the basis for the sanction imposed in this case. The
principal purpose of the Animal Welfare Act is the humane care of animals. If
the failing health of a person charged with caring for animals renders that person
incapable of complying with the Animal Welfare Act, the Regulations, and the
Standards, individuals healthy enough to ensure that the facility complies with the
Animal Welfare Act, the Regulations, and the Standards should be employed
either to assist or to replace those who are not capable of ensuring compliance
with the Animal Welfare Act, the Regulations, and the Standards. Mr.
Stramaglia’s failing health, although unfortunate, cannot be considered, either as
a defense to Respondent's violations of the Animal Welfare Act, the Regulations,
and the Standards, or as a mitigating factor.

Eighth, Respondent contends that the Initial Decision and Order "IMPOSING
THE SANCTION OF LICENSE REVOCATION SHOULD BE SET ASIDE . . . WHERE THE
COMPLAINT REQUESTED RELIEF OF SUSPENSION. " (Respondent's Response at 1.)

Complainant requests much more than suspension of Respondent's Animal
Welfare Act license in the Complaint, as follows:

The Animal and Plant Health Inspection Service requests:

2. That such order or orders be issued as are authorized by the
[Animal Welfare] Act and warranted under the circumstances, including
an order:
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(a) Requiring the [R]espondent to cease and desist from violating
the [Animal Welfare] Act and the [R]egulations and [S]}tandards issued
thereunder;

(b) Assessing civil penalties against the [R]espondent in accordance
with section 19 of the [Animal Welfare] Act (7 U.S.C. § 2149); and

(c) Suspending the [R]espondent's license under the [Animal
Welfare] Act.

Complaint at 15-16.

The ALJ's order revoking Respondent's Animal Welfare Act license is an
order authorized by section 19(a) of the Animal Welfare Act, (7 U.S.C. §
2149(a)), and revocation is warranted under the circumstances. The ALJ's order
clearly falls within the order requested by Complainant in the Complaint.
Moreover, Complainant specifically requested that the ALJ revoke Respondent's
Animal Welfare Act license in Complainant's Amended Proposed Findings of
Fact, Conclusions of Law, Order and Brief in Support Thereof at 45, and requests
that the ALJ's revocation of Respondent's Animal Welfare Act license be
affirmed in Complainant's Appeal at 28.

Ninth, Respondernt contends that Complainant's Appeal is untimely filed and
should not be considered. (Respondent's Response at 4.)

Section 1.145(a) of the Rules of Practice provides:

§ 1.145 Appeal to Judicial Officer.

(a) Filing of petition. Within 30 days after receiving service of the
Judge's decision, a party who disagrees with the decision, or any part
thereof, or any ruling by the Judge or any alleged deprivation of rights,
may appeal such decision to the Judicial Officer by filing an appeal
petition with the Hearing Clerk. . . .

7 C.F.R. § 1.145(a). The record does not reveal when Complainant was served
with the Initial Decision and Order. In any event, the Judicial Officer granted
Complainant an extension of time until January 5, 1996, in which to file an appeal
and Complainant filed an appeal on that date. Therefore, Respondent's request
that I strike Complainant's Appeal is denied.
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Issues Raised By Complainant on Appeal to the Judicial Officer

Complainant raises five issues in Complainant's Appeal. First, Complainant
contends that the ALJ erroneously dismissed the violations alleged in paragraph
Il of the Complaint based on the ALJ's finding that the inspection report
completed by Dr. Dellar immediately after her September 19, 1991, inspection,
(CX 3), is illegible. (Complainant's Appeal at 6-8.)

I agree with Complainant. First, while I found portions of CX 3 difficult to
read, I did not find CX 3 illegible. Moreover, during her testimony, Dr. Dellar
read much of CX 3 into the record, (Tr. 28-31 D

Second, Complainant contends that: (1) the ALJ's finding that Dr. Dellar is
biased, is in error; and (2) the ALJ's findings that Dr. Dellar's testimony and Dr.
Dellar's inspection reports, which she completed immediately after each
inspection of Respondent's premises, do not constitute substantial evidence of the
violations of the Animal Welfare Act, the Regulations, and the Standards alleged
in paragraphs II, III(B), ITI(D)(1)-(7), IV(B), IV(C)(1)-(6), V(B)(1)-(6), VI(B)(1)
(2), VII(A), VII(B), VH(C)(1)-(6), VIII(A)(1)-(7), IX(A), IX(B)(1)~(6), X(B),
and X(C)(1)-(11) of the Complaint, are in error. (Complainant's Appeal at 8-22.)
I agree with Complainant that the ALJ's finding that Dr. Dellar's testimony and
inspection reports do not constitute substantial evidence, is in error. I discussed
the reasons for my disagreement with the ALJ regarding the reliability and
probative value of Dr. Dellar's testimony and inspection reports supra, pp. 93-
104, in response to Respondent's contention that the Complaint should be
dismissed in its entirety because the ALJ found Dr. Dellar to be biased. Further,
I discussed the evidence of Respondent’s violations of the Animal Welfare Act,
the Regulations, and the Standards Supra, pp. 18-84. I agree with Complainant
that the ALJ dismissed many violations alleged in the Complaint that Complainart
has proven by at least a preponderance of the evidence. Specifically, I agree with
Complainant that, in addition to the violations found by the ALJ, Complainant has
carried its burden of proof by a preponderance of the evidence that Respondent
violated the Animal Welfare Act, the Regulations, and the Standards, as alleged
in paragraphs II(A); 1I(B); IKC)(1)-(6), (8); II(B); HI(D)(1)-(2), @5,
IV(B); IV (C)(1); V(B)(1)-(4); VI(B)(1)-(2); VII(B); VII(C)(1)-(4); VII(A)(1)-
2), (5)-(7); IX(B)2)-(4), (6); X(B); and X(C)2), (5)<7), (9)(I 1) of the
Complaint.

While the Complainant has a prima facie case with respect to the violations
alleged in paragraphs II(C)(7), (9); III(D)(3), (6); IV(C)(2)-(6); V(B)X(5)-(6);
VII(A); VIKC)(5)-(6); VIIA)4); IX(A); IX(B)(1), (5); and X(C)(D), 3)-4), (8)
of the Complaint, I find that the evidence is not as strong as that customarily
necessary in these types of cases to support reversal of the ALJ. Further, I find
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Can you please tell us when you first began your investigation?

A. The investigation was begun in 1991. It revolved around
allegations --

Q. Well, I don't -- we don't want to get anythings that are beyond the
date of the complaint, we'll just leave it at that. If the Respondent's want
to get into that, that's -- so it first started at that year.

As part of this investigation, did you obtain any documents?

A. 1 obtained documents from the Agency that had to do with
inspections, annual reports by the Respondent, correspondence that was
kept in the file by the Agency. I obtained documents from their attending
veterinarians concerning the veterinary care of a number of different
animals. I've talked to various employees of the Respondent, at times and
gotten information from them.

.Q. I'm going to hand you documents which have been marked as CX-1
and CX-2 and ask you to identify them.

JUDGE KANE: Ms. Deskins, give me the numbers again.
MS. DESKINS: It's CX-1 and CX-2.

JUDGE KANE: CXID 1 and 2.

BY MS. DESKINS:

Q. Now, you had mentioned that you had gathered some documents.
Are these documents that you gathered?

A. Okay. Yes.
Q. And please identify what they are.
A. Okay. CX-1is official notificationand warning of violations of the

Federal Regulations, it cites a number specific sections of the CFR that the
Respondent had not appropriately responded to as a result of inspections.
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CX-2 is an application for license or annual report. This is an
annual report for license renewal for 1991 which the Respondent has to fill
out every year to renew their license. It provides information on their
business, their business location, in the case of an exhibiter, [sic] the
number of animals of they have.

MS. DESKINS: I would then like to move for the admission of
CX-1 and 2.

MS. ALDEN: Well, Your Honor, with respect to CX-1, these
purport to relate to matters outside of the date of this complaint, so I'd
object to it on that ground. I have no objection to CX-2.

JUDGE KANE: All right. CX-2 is received.
(CX-2 received into evidence, 10:00 a.m.)

JUDGE KANE: Ms. Deskins, you've seemed to take some pain
to establish a relevant period to begin only with the date alleged in the
complaint.

MS. DESKINS: Well, the official notification does go to the
sanctions. It does show that they were given warnings, that there had been
past violations and that --

JUDGE KANE: Does this letter give warning of perceived
violations of the allegations asserted in the complaint?

MS. DESKINS: Not in the complaint. This pre-datesit. This was
a warning to them which does go to sanctions that they did receive
notification that there were violations.

JUDGE KANE: Allright. The objection is sustained and CXID-1
will not be received as evidence.
(CX-1 rejected, 10:02 a.m.)

MS. DESKINS: I'm going to have to do an offer of proof in CX-

JUDGE KANE: It can accompany the record.
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MS. DESKINS: Well, according to the rules of practice I have to
do an offer of proof.

JUDGE KANE: I understand.

Tr. 314-17.
The Administrative Procedure Act provides that:

Any oral or documentary evidence may be received, but the agency as a
matter of policy shall provide for the exclusion of irrelevant, immaterial,
or unduly repetitious evidence.

5 U.S.C. § 556(d).
Section 1.141(h)(1)(iv) of the Rules of Practice provides, as follows:

§ 1.141 Procedure for hearing.
(h) Evidence — (1) In general. . . .

(iv) Evidence which is immaterial, irrelevant, or unduly repetitious, or
which is not of the sort upon which responsible persons are accustomed to
rely, shall be excluded insofar as practicable.

7 C.F.R. § 1.141(h)(1)(iv).

While I agree with the ALJ that CX 1 is not relevant to whether Respondent
committed the violations alleged in the Complaint, I find that CX 1 is relevant
with respect to the sanction to be imposed, and I hereby admit CX 1 into
evidence.

Fifth, Complainant requests that a civil penalty of $40,000 be assessed against
Respondent, in addition to the revocation of Respondent's Animal Welfare Act
license. (Complainant's Appeal at 25-28.) I agree with Complainant that
Respondent should be assessed a civil penalty, in addition to the revocation of
Respondent’s Animal Welfare Act license. However, based upon the factors
which T am required to consider under the Animal Welfare Act when determining
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the assessment of a civil penalty, (7 U.S.C. § 2149(b)), the Department's sanction
policy, and the facts in this case, I am not assessing Respondent the full amount
of the civil penalty requested by Complainant.

Complainant did not appeal the ALJ's decision not to disqualify Respondent
from being licensed under the Animal Welfare Act and the Regulations for a
period of 10 years, which Complainant had requested in a proposed order filed
with the ALJ prior to the issuance of the ALJ's Initial Decision and Order.
(Complainant's Amended Proposed Findings of Fact, Conclusions of Law, Order
and Brief in Support Thereof at 45.) Consequently, I have not considered the
imposition of a disqualification period.

Sanction
As to the appropriate sanction, the Animal Welfare Act provides:
§ 2149. Violations by licensees

(a) If the Secretary has reason to believe that any person licensed as a
dealer, exhibiior, or operator of an auction sale subject to section 2142 of
this title, has violated or is violating any provision of this chapter, or any
of the rules or regulations or standards promulgated by the Secretary
hereunder, he may suspend such person's license temporarily, but not to
exceed 21 days, and after notice and opportunity for hearing, may suspend
for such additional period as he may specify, or revoke such license, if
such violation is determined to have occurred.

(b) Any dealer, exhibitor, research facility, intermediate handler,
carrier, or operator of an auction sale subject to section 2142 of this title,
that violates any provision of this chapter, or any rule, regulation, or
standard promulgated by the Secretary thereunder, may be assessed a civil
penalty by the Secretary of not more than $2,500 for each such violation,
and the Secretary may also make an order that such person shall cease and
desist from continuing such violation. Each violation and each day during
which a violation continues shall be a separate offense. . . . The Secretary
shall give due consideration to the appropriateness of the penalty with
respect to the size of the business of the person involved, the gravity of the
violation, the person's good faith, and the history of previous violations.

7 U.S.C. § 2149(a), (b).
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The Department's current sanction policy is set forth in In re S.S. Farms Linn
County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 50
Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803, 1993 WL 128889 (9th C1r
1993) (not to be cited as precedent under 9th Circuit Rule 36-3)

The sanction in each case will be determined by examining the nature of
the violations in relation to the remedial purposes of the regulatory statute
involved, along with all relevant circumstances, always giving appropriate
weight to the recommendationsof the administrative officials charged with
the responsibility for achieving the congressional purpose.

The annual gross revenue of Respondent is approximately $500,000 per year,
(Tr. 425); the facility covers 125 acres, (Tr. 425); and by February 1994,
Respondent owned approximately 14 animals, (CX 20 at 3). The ALJ determined
that Respondent operates a large business, (Initial Decision and Order at 26), and
Respondent contends that it is a large business, (Respondent's Appeal at 4).
Thus, I conclude that Respondent operated a large facility and the civil penalty
requested by Complainant would be appropriate.

There is no evidence that Respondent deliberately harmed its animals.
However, Respondent repeatedly and willfully violated the Animal Welfare Act,
the Regulations, and the Standards. Many of the violations are serious and
constitute a failure to humanely treat its animals.

Complainant could have sought $2,500 for each violation.” In light of the
amount that Complainant could have requested and the number of violations and
serious nature of many of the violations, the requested sanction of a civil penalty
of $40,000, and revocation of Respondent's Animal Welfare Act license, is
appropriate.

Nonetheless, considering the statutory criteria, the Department's sanction
policy, the record regarding Respondent's correction of some violations and
attempts to correct other violations, the number of violations alleged, which I do
not find Complainant has proven by a preponderance of the evidence, and
Complainant's recommendation regarding sanction, I believe a civil penalty of
$26,000 and a revocation of Respondent’s Animal Welfare Act license is
appropriate. Finally, I believe that Respondent should be ordered to cease and

I found that Complainantproved its case by a preponderance of the evidence with respect to 51
violations alleged in the Complaint. Complainant could have sought and had assessed a maximum
civil penalty of $2,500 for each of these 51 violations, for a total civil penalty of $127,500.
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desist from further violations of the Animal Welfare Act, the Regulations, and the
Standards.
For the foregoing reasons, the following Order should be issued.

Order
Paragraph I

Respondent, Volpe Vito, Inc., d/b/a Four Bears Water Park and Recreation
Area, is assessed a civil penalty of $26,000. The penalty shall be paid by
certified check or money order, made payable to the Treasurer of the United
States, and forwarded within 60 days after service of this Order on Respondent
to:

Sharlene A. Deskins

United States Department of Agriculture
Office of the General Counsel

Room 2014 South Building

Washington, DC 20250-1417

The certified check or money order should indicate that payment is in reference
to AWA Docket No. 94-08.

Paragraph I1

Respondent's license under the Animal Welfare Act is hereby revoked,
effective on the 30th day after service of this Order on Respondent.

Paragraph III

Respondent, its agents and employees, successors and assigns, directly or
through any corporate or other device, shall cease and desist from violating the
Animal Welfare Act and the Regulations and Standards issued under the Animal
Welfare Act, and in particular, shall cease and desist from:

1. Failing to maintain complete records showing the acquisition, disposition,
and identification of animals;

2. Failing to maintain programs of disease control and prevention, euthanasia,
and adequate veterinary care under the supervision and assistance of a doctor of
veterinary medicine;



268 ANIMAL WELFARE ACT

3. Failing to provide veterinary care to animals in need of care;

4. Failing to construct housing facilities for nonhuman primates in a manner
and of materials that allow the housing facilities to be readily cleaned and
sanitized, or removed or replaced when worn, soiled, or rusted:

5. Failing to store supplies of food for nonhuman primates in a manner that
protects the food from spoilage, contamination, and vermin infestation;

6. Failing to develop, document, and follow an appropriate plan for
environmental enhancement, adequate to promote the psychological weli-being of
nonhuman primates;

7. Failing to provide facilities for animals that are structurally sound and
maintained in good repair so as to protect animals from injury, to contain animals,
and to restrict the entrance of other animals;

8. Failing to store supplies of food adequately to protect them against
deterioration, molding, or contamination by vermin;

9. Failing to keep water receptacles clean and sanitary;

10. Failing to provide refrigeration for supplies of perishable food;

11. Failing to keep the premises (buildings and grounds) clean and in good
repair and free of accumulations of trash;

12. Refusing to allow APHIS to inspect its animals, facilities, and records;

13. Failing to equip housing facilities for nonhuman primates with disposal
facilities and drainage systems constructed and operated so that animal wastes and
water are rapidly eliminated and the animals stay dry;

14. Failing to provide outdoor housing facilities for nonhuman primates which
provide sufficient heat to protect nonhuman primates from temperatures falling
below 45 °F.;

15. Failing to provide a suitable method to eliminate excess water from
outdoor housing facilities for animals rapidly;

16. Failing to provide animals with wholesome and uncontaminated food;

17. Failing to provide animals kept outdoors with adequate shelter from
inclement weather;

18. Failing to provide nonhuman primates with food that is wholesome and
free from contamination;

19. Failing to keep primary enclosures for nonhuman primates clean and spot-
cleaned daily;

20. Failing to keep primary enclosures for nonhuman primates clean and
sanitized; and

21. Handling any animal in a manner that causes trauma, behavioral stress,
physical harm, and unnecessary discomfort.

Paragraph I1I of this Order shall become effective on the day after service of
this Order on Respondent.
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In re: VOLPE VITO, INC,, d/b/a FOUR BEARS WATER PARK AND
RECREATION AREA.

AWA Docket No. 94-0008.

Order Denying Petition for Reconsideration filed April 16, 1997.

Sanction — Consideration of the whole record.

The Judicial Officer denied Respondent's Petition for Reconsideration. The sanction imposed
is appropriateunder the circumstancesin the case and is in accordance with the Animal Welfare
Actand the Department’s sanction policy. Respondent's argument that the sanction imposed is
disproportionate to sanctions imposed in previous disciplinary proceedings under the Animal
Welfare Actis without merit because Respondentis not entitled to a sanction no more severe than
that applied to others. The Decision and Order in the proceeding is based upon a consideration
of the whole record in accordance with 5 U.S.C. § 556(d).

Sharlene Deskins, for Complainant.

Respondent, Pro se.

Initial decision issued by Paul Kane, Administrative Law Judge.
Order issued by William G. Jenson, Judicial Officer.

The Acting Administrator of the Animal and Plant Health Inspection Service,

United States Department of Agriculture (hereinaftér Complainant), instituted this
disciplinary proceeding under the Animal Welfare Act, as amended (7 U.S.C. §§
2131-2159) (hereinafter the Animal Welfare Act); the Regulations and Standards
issued under the Animal Welfare Act (9 C.F.R. §§ 1.1-3.142) (hereinafter
Regulations and Standards); and the Rules of Practice Governing Formal
Adjudicatory Proceedings Instituted by the Secretary (7 C.F.R. §§ 1.130-.151) and
the Rules of Practice Governing Proceedings Under the Animal Welfare Act (9
C.F.R. §§ 4.1-.11) (hereinafter the Rules of Practice), by filing a Complaint on
‘March 1, 1994.! The Complaint alleges that Volpe Vito, Inc., d/b/a Four Bears
Water Park and Recreation Area (hereinafter Respondent), willfully violated the
Animal Welfare Act, the Regulations, and the Standards. On March 22, 1994,
Respondent filed an Answer denying the material ailegations of the Complaint.

The ALJ presided over a hearing on August 16-17, 1994, in Detroit, Michigan.

On September 15, 1995, the ALJ issued an Initial Decision and Order revoking
Respondent's Animal Welfare Act license and directing Respondent to cease and
desist from violating the Animal Welfare Act, the Regulations, and the Standards.

'On June 23, 1994, Complainant filed a Motion to Correct Errors in the Complaint, which was
not opposed by Respondent. On June 24, 1994, Administrative Law Judge Paul Kane (hereinafter
ALJ) issued an Order to Correct Typographical Errors in the Complaint.
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Complainant and Respondent each appealed to the Judicial Officer to whom
authority to act as final deciding officer in the Department's adjudicatory
proceedings subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R.
§ 2.35),2 and on March 15, 1996, the case was referred to the Judicial Officer for
decision. .

On January 13, 1997, I issued a Decision and Order in which I: (1) found that
Respondent violated the Animal Welfare Act, the Regulations, and the Standards,
as alleged in paragraphs II(A); 1I(B); II(C)(1)-(6), (8); Ii(A); HI(B); III(C);
IKDX1)-(2), (49)-(5), (7); IV(A); IV(B); IV(C)(1); V(A); V(BX1)-(4); VI(A);
VI(BY(1)-(2); VII(B); VICY(1)-(4); VHI(AX(1)-(2), (5)-(7); IX(B)(2)-(4), (6);
X(A); X(B); and X(C)(2), (5)-(7), (9)-(11) of the Complaint; (2) assessed a civil
penalty of $26,000 against Respondent; (3) revoked Respondent's Animal Welfare
Act license; and (4) ordered Respondent to cease and desist from violating the
Animal Welfare Act, the Regulations, and the Standards. In re Volpe Vito, Inc., 56
Agric. Dec. ___, slip op at 3-5, 123-26 (Jan. 13, 1997). On February 18, 1997,
Respondent filed Respondent's Petition for Reconsideration, and on March 20,
1997, Complainant filed Complainant's Opposition to the Respondent's Petition for
Reconsideration and Complainant's Brief in Support of its Opposition to the
Respondent's Petition for Reconsideration. On March 24, 1997, the case was
referred to the Judicial Officer for reconsideration.

Respondent raises two issues in Respondent's Petition for Reconsideration.
First, Respondent contends that the sanction imposed is too severe. | disagree with
Respondent.

Section 19(a) and (b) of the Animal Welfare Act provides:

§ 2149. Violations by licensees
(a) Temporary license suspension; notice and hearing; revocation

If the Secretary has reason to believe that any person licensed as a
dealer, exhibitor, or operator of an auction sale subject to section 2142 of
this title, has violated or is violating any provision of this chapter, or any of
the rules or regulations or standards promulgated by the Secretary
hereunder, he may suspend such person's license temporarily, but not to

*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C.
§§ 450c-450g); ReorganizationPlan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 U.S.C.
app. at 1490 (1994); and section 212(a)(1) of the Department of Agriculture Reorganization Act of
1994 (7 U.S.C. § 6912(a)(1)).
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exceed 21 days, and after notice and opportunity for hearing, may suspend
for such additional period as he may specify, or revoke such license, if such
violation is determined to have occurred.

{(b) Civil penalties for violation of any section, etc.; separate
offenses; notice and hearing; appeal; considerations in assessing
penalty; compromise of penalty; civil action by Attorney
General for failure to pay penalty; district court jurisdiction;
failure to obey cease and desist order

Any dealer, exhibitor, research facility, intermediat handler, carrier, or
operator of an auction sale subjectto section 2142 of this title, that violates
any provision of this chapter, or any rule, regulation, or standard
promulgated by the Secretary thereunder, may be assessed a civil penalty
by the Secretary of not more than $2,500 for each such violation, and the
Secretary may also make an order that such person shall cease and desist
from continuing such violation. Each violation and each day during which
a violation continues shall be a separate offense. . . . The Secretary shall
give due considerationto the appropriatenes of the penalty with respect to
the size of the business of the person involved, the gravity of the violation,
the person's good faith, and the history of previous violations.

7 U.S.C. § 2149(a), (b).

The record reveals that on each of nine inspections of Respondent's premises,
an Animal and Plant Health Inspection Service (hereinafter APHIS) veterinarian
found numerous violations, many of which were serious and could have affected
the health of Respondent's animals (CX 3, 4, 5, 8, 9, 12, 14, 19, 21). During the
period September 19, 1991, through February 1, 1994, Respondent wilifully
violated the Animal Welfare Act, the Regulations, and the Standards 51 times.

Respondent could have been assessed a maximum civil penalty of $2,500 for
each of the 51 violations, for a total civil penalty of $127,500. Moreover,
Respendent'slicense under the Animal Welfare Act could be revoked for a single
willful violation of the Animal Welfare Act, the Regulations, or the Standards.

The Department's current sanction policy is set forth in In re S.S. Farms Linn
County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric.
Dec. 476, 497 (1991), affd, 991 F.2d 803, 1993 WL 128889 (9th Cir. 1993) (not
to be cited as precedent under 9th Circuit Rule 36-3):
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[Tlhe sanction in each case will be determined by examining the nature of
the violations in relation to the remedial purposes of the regulatory statute
involved, along with all relevant circumstances, always giving appropriate
weight to the recommendationsof the administrative officials charged with
the responsibility for achieving the congressional purpose.

The Acting Administratorof APHIS, United States Departmentof Agriculture,
an administrative official charged with the responsibility for achieving the
congressional purpose of the Animal Welfare Act, recommended the revocation of
Respondent's Animal Welfare Act license and the assessment of a civil penalty of
$40,000 against Respondent.

I considered each of the factors required to be considered under section 19 of
the Animal Welfare Act, and the sanction imposed is in accordance with the
Animal Welfare Act and the Department's sanction policy.

Respondent contends that several factors, including the size of its business, the
lack of prior convictions for violations of state or local regulations regarding the
care and handling of animals, efforts to correct violations, efforts to comply with
the Animal Welfare Act, Respondent'sadmission of some of the violations alleged
in the Complaint, and circumstances surrounding some of the violations, militate
against revocation of Respondent's Animal Welfare Act license and the assessment
of a civil penalty of $26,000 (Respondent's Petition for Reconsideration at 2-5).

I agree with Respondent that Respondent operates a large business and that
there is no evidence that Respondent has previously been convicted of any
violation of state or local regulations involving treatment, care, or handling of
animals. Further, I agree with Respondentthat the record reveals that Respondent
attempted to correct some of the violations identified during APHIS inspections
and actually did correct some of the violations identified during those inspections
(CX3at2,4,CX5at2,4;,CX8at2,4,CX9at2,4;,CX12at2;CX 14at2,5;
CX 19 at 2; CX 21 at unnumbered page between pages 1 and 2).> Moreover, the
record reveals that Respondent did institute measures to prevent reoccurrence of
violations in the future (Tr. 405).

Nonetheless, each dealer, exhibitor, operator of an auction sale, and
intermediate handler must always be in compliance in all respects with the
Regulations and the Standards (9 C.F.R. § 2.100(a)). This duty exists regardless
of a "correction date" suggested by an APHIS inspector who notes the existence of
a violation. While correctionsare to be encouraged and may be taken into account

>The record also reveals that often the violations found on one inspection were similar to or
identical to violations found on previous inspections..
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Wwhen determining the sanction to be imposed, even the immediate correction of a
violation does not operate to eliminate the fact that a violation occurred and does
not provide a basis for the dismissal of the alleged violation.*

I considered circumstances which I found to be mitigating circumstances, and
the sanction imposed reflects those circumstances which 1 found to be mitigating
circumstances. /n re Volpe Vito, Inc., 56 Agric. Dec. __, slip op. at 105-10, 121-
23 (Jan. 13, 1997).

Respondent contends that the revocation of its Animal Welfare Act license is
punitive and not remedial and will not further the purposes of the Animal Welfare
Act (Respondent's Petition for Reconsideration at 6). Idisagree with Respondent.
If the remedial purpose of the Animal Welfare Act is to be achieved, the sanction
imposed must be adequate to deter Respondent and others from violating the
Animal Welfare Act, the Regulations, and the Standards. In my judgment, the
sanction recommended by the administrative officials charged with responsibility
for achieving the congressional purpose of the Animal Welfare Act is appropriate.
Nonetheless, considering the statutory criteria, the Department's sanction policy,
the record regarding Respondent's correction of some violations and attempts to
correct other violations, the number of violations alleged that I do not find
Complainant has proven by a preponderance of the evidence, and Complainant's
recommendation regarding sanction, I believe a civil penalty of $26,000 and a
revocation of Respondent's Animal Welfare Act license is appropriate. Finally, I
believe that Respondent should be ordered to cease and desist from further
violations of the Animal Welfare Act, the Regulations, and the Standards.

Respondent contends that the sanction imposed in the instant proceeding is
more severe than several previous cases in which the violations were more
egregious than Respondent's violations (Respondent's Petition for Reconsideration
at 7-10).

The imposition of a sanction within the authority of an administrative agency
is not rendered invalid in a particular case because it is more severe than sanctions
imposed in other cases.’ Moreover, while the sanction imposed in this proceeding

*In re John Walker, 56 Agric. Dec. __, slip op. at 21 (Mar. 21, 1997); In re Mary Meyers, 56
Agric. Dec. __, slipop. at 31 (Mar. 13, 1997); In re Big Bear Farm, Inc., 55 Agric. Dec. 107, 142
(1996); In re Pet Paradise, Inc., 51 Agric. Dec. 1047, 1070 (1992), aff°d, 61 F.3d 907, 1995 WL
309637 (7th Cir. 1995)(not to be cited per 7th Circuit Rule 53(b)(2)).

Buiz v. Glover Livestock Comm’'n Co., 411 U.S. 182, 187-88 ( 1973); FCC v. WOKO, Inc., 329
U.S. 223, 227-28 (1946); Cox v. United States Dep 't of Agric., 925 F.2d 1102, 1107 (8th Cir. 1991);
Spencer Livestock Comm’'n Co. v. Department of Agric., 841 F.2d 1451, 1456-57 (9th Cir. 1988);
Lawrence v. Commodity Futures Trading Comm'n, 759 F.2d 767, 776 (Sth Cir. 1985); Sarrain v.
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is relatively severe, it is appropriate under the circumstances in this case and is
consistent with the Animal Welfare Act, the Department's sanction policy, and
sanctions imposed in other cases for violations of the Animal Welfare Act, the
Regulations, and the Standards.®

Second, Respondent contends that the Decision:-and Order issued in this
proceeding is not based on a consideration of the entire record and that I only
considered evidence that supports a finding that Respondent violated the Animal
Welfare Act, the Regulations, and the Standards (Respondent's Petition for
Reconsideration at 10-13). I disagree with Respondent.

The Administrative Procedure Act provides:

§ 556. Hearings; presiding employees; powers and duties; burden of
proof; evidence; record as basis of decision

SEC, 601 F.2d 1366, 1375 (9th Cir. 1979); General Securities Corp. v. SEC, 583 F.2d 1108, 1110
(9th Cir. 1978) (per curiam); Hiller v. SEC, 429 F.2d 856, 858-59 (2d Cir. 1970).

“See, e.g., In re John Walker, 56 Agric. Dec. ___(Mar. 21, 1997) ($5,000 civil penalty and a 30-
day license suspension for 10 violations of the Animal Welfare Act, the Regulations, and the
Standards); In re Mary Meyers, 56 Agric. Dec. ___ (Mar. 13, 1997) ($26,000 civil penalty and a 10-
year disqualification from becoming licensed under the Animal Welfare Act for 32 violations of the
Animal Welfare Act, the Regulations, and the Standards); In re Dora Hampton, 56 Agric. Dec. L
(Jan. 15, 1997) ($10,000 civil penalty and 60-day license suspension for 13 violations of the
Regulationsand the Standards); In re William Joseph Vergis, 55 Agric. Dec. 148 (1996) ($2,500 civil
penalty and a 1-year disqualification from becoming licensed under the Animal Welifare Act for one
violation of the Regulations and one violation of the cease and desist provisions of a Consent
Decision); In re Big Bear Farm, Inc., 55 Agric. Dec. 107 (1996) ($6,750 civil penalty and 45-day
license suspension for 36 violations of the Animal Welfare Act, the Regulations, and the Standards);
In re Julian J. Toney, 54 Agric. Dec. 923 (1995) ($200,000 civil penalty and license revocation for
numerous violations of the Animal Welfare Act, the Regulations, and the Standards), aff'd in part,
rev'd in part, and remanded, 101 F.3d 1236 (1996); In re Ronald D. DeBruin, 54 Agric. Dec. 876
(1995) (85,000 civil penaity and 30-day license suspension for 21 violations of the Animal Welfare
Act, the Regulations, and the Standards); In re Tuffy Truesdell, 53 Agric. Dec. 1101 (1994) ($2,000
civil penalty and 60-day license suspension for numerous violations on four different dates over a 13-
month period); In re Gentle Jungle, Inc., 45 Agric. Dec. 135 (1986) ($15,300 civil penalty and license
revocation for numerous violations of the Regulations and the Standards); In re JoEtta L. Anesi, 44
Agric. Dec. 1840 (1985) ($1,000 civil penalty and license revocation for 10 violations of the
Regulations and a previously issued cease and desist order), appeal dismissed, 786 F.2d 1168 (8th
Cir.}(Table), cert. denied, 476 U.S. 1108 (1986).
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(d) ... A sanction may not be imposed or rule or order issued except
on consideration of the whole record or those parts thereof cited by a party
and supported by and in accordance with the reliable, probative, and
substantial evidence.

5 U.S.C. § 556(d).

I considered the whole record prior to issuing the Decision and Order in this
proceeding, including evidence which supports Respondent'stheory of the case and
evidence of mitigating circumstances. In re Volpe Vito Inc., 56 Agric. Dec. __,
slip op. at 18-123 (Jan. 13, 1997). Based on my examination of the whole record,
I found, inter alia, that there was not sufficient evidence to prove the violations
alleged in paragraphs II(C)(7), (9); III(D)(3), (6); IV(C)(22)-(6); V(B)5)-(6);
VII(A); VICY(5)(6); VIII(A)(3)-(4); IX(A); IX(B)(1), (5); and X(CX(1), (3)-(4),
(8) of the Complaint, and that Respondent had introduced evidence of mitigating
circumstancesthat warranted the assessment of a civil penalty that is $14,000 less
than that recommended by the administrative officials charged with the
responsibility for achieving the congressioml purpose of the Animal Welfare Act.

For the foregoing reasons and the reasons set forth in the Decision and Order
filed January 13, 1997, In re Volpe Vito, Inc., 56 Agric. Dec. ___(Jan. 13, 1997),
Respondent's Petition for Reconsideration is denied.

Section 1.146(b) of the Rules of Practice (7 C.F.R. § 1.146(b)) provides that the
decision of the Judicial Officer shall automatically be stayed pending the
determination to grant or deny a timely filed petition for reconsideration.’
Respondent's Petition for Reconsideration was timely filed and automatically
stayed the Decision and Order filed on January 13, 1997. Therefore, since
Respondent's Petition for Reconsideration is herein denied, I hereby lift the
automatic stay and the Order in the Decision and Order filed January 13, 1997, is
reinstated, with allowance for time passed, as follows:

’In re City of Orange, 56 Agric. Dec. ___, slip op. at 3 (Mar. 25, 1997) (Order Granting Request
to Withdraw Petition for Reconsideration); In re Five Star Food Distributors, Inc., 56 Agric. Dec.
__, slip op. at 6 (Mar. 19, 1997) (Order Denying Petition for Reconsideration); In re Havana
Potatoes of New York Corp., 56 Agric. Dec. ___, slip op. at 15 (Feb. 4, 1997) (Order Denying
Petition for Reconsideration); In re Saulsbury Enterprises, 56 Agric. Dec. ___, slip op. at 28 (Jan.
29, 1997) (Order Denying Petition for Reconsideration); In re Andershock Fruitland, Inc., 55 Agric.
Dec. 1234 (1996) (Order Denying Petition for Reconsideration).
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Order
Paragraph 1

Respondent; Volpe Vito, Inc., d/b/a Four Bears Water Park and Recreation
Area, is assessed a civil penalty of $26,000. The penalty shall be paid by certified
check or money order, made payable to the Treasurer of the United States, and
forwarded within 60 days after service of this Order on Respondent to:

Sharlene A. Deskins

United States Department of Agricuiture
Office of the General Counsel

Room 2014 South Building
Washington, DC 20250-1417

The certified check or money order should indicate that payment is in reference to
AWA Docket No. 94-0008.

Paragraph I1

Respondent'slicense under the Animal Welfare Act is hereby revoked, effective
on the 30th day after service of this Order on Respondent.

Paragraph 111

Respondent, its agents and employees, successors and assigns, directly or
through any corporate or other device, shall cease and desist from violating the
Animal Welfare Act and the Regulations and Standards issued under the Animal
Welfare Act, and in particular, shall cease and desist from:

I. Failing to maintain complete records showing the acquisition, disposition,
and identification of animals;

2. Failing to maintain programs of disease control and prevention, euthanasia,
and adequate veterinary care under the supervision and assistance of a doctor of
veterinary medicine;

3. Failing to provide veterinary care to animals in need of care;

4. Failing to construct housing facilities for nonhuman primates in a manner
and of materials that allow the housing facilitiesto be readily cleaned and sanitized,
or removed or replaced when worn, soiled, or rusted;
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5. Failing to store supplies of food for nonhuman primates in a manner that
protects the food from spoilage, contamination, and vermin infestation;

6. Failing to develop, document, and follow an appropriate plan for
environmentalenhancement, adequate to promote the psychological well-being of
nonhuman primates;

7. Failing to provide facilities for animals that are structurally sound and
maintained in good repair so as to protect animals from injury, to contain animals,
and to restrict the entrance of other animals;

8. Failing to store supplies of food adequately to protect against deterioration,
molding, or contamination by vermin;

9. Failing to keep water receptacles clean and sanitary;

10. Failing to provide refrigeration for supplies of perishable food;

11. Failing to keep the premises (buildings and grounds) clean and in good

’ repair and free of accumulations of trash;

12. Refusing to allow APHIS to inspect Respondent's animals, facilities, and
records;

13. Failing to equip housing facilities for nonhuman primates with disposal
facilitiesand drainage systems constructed and operated so that animal wastes and
water are rapidly eliminated and the animals stay dry;

14. Failing to provide outdoor housing facilities for nonhuman primates which
provide sufficient heat to protect nonhuman primates from temperatures falling
below 45 °F.;

15. Failing to provide a suitable method to eliminate excess water rapidly from
outdoor housing facilities for animals;

16. Failing to provide animals with wholesome and uncontaminated food;

17. Failing to provide animals kept outdoors with adequate shelter from
inclement weather;

18. Failing to provide nonhuman primates with food that is wholesome and free
from contamination;

19. Failing to keep primary enclosures for nonhuman primates clean and spot-
cleaned daily;

20. Failing to keep primary enclosures for nonhuman primates clean and
sanitized; and

21. Handling any animal in a manner that causes trauma, behavioral stress,
physical harm, and unnecessary discomfort.

Paragraph III of this Order shall become effective on the day after service of
this Order on Respondent.
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In re: VOLPE VITO, INC., d/b/a FOUR BEARS WATER PARK AND
RECREATION AREA.

AWA Docket No. 94-0008.

Stay Order filed May 19, 1997.

Sharlene A. Deskins, for Complainant.
Respondent, Pro se.
Order issued by William G. Jenson, Judicial Officer.

On January 13, 1997, the Judicial Officer issued a Decision and Order in which:
(1) Respondent was found to have violated the Animal Welfare Act, as amended
(7U.S.C. §§ 2131-2159) (hereinafterthe Animal Welfare Act), and the Regulations
and Standards issued under the Animal Welfare Act (9 C.F.R. §§ 1.1-3.142)
(hereinafter Regulations and Standards); (2) Respondent was assessed a civil
penalty of $26,000; (3) Respondent's Animal Welfare Act license was revoked; and
(4) Respondent was ordered to cease and desist from violating the Animal Welfare
Act and the Regulationsand Standards. In re Volpe Vito, Inc., 56 Agric. Dec.
(Jan. 13, 1997). On February 18, 1997, Respondent filed a Petition for
Reconsideration, and on April 16, 1997, the Judicial Officer issued an Order
Denying Petition for Reconsideration. In re Volpe Vito, Inc., 56 Agric. Dec.
(Apr. 16, 1997).

On May 13, 1997, Respondent filed a Motion to Stay Execution of Decision
and Order Filed January 13, 1997 (hereinafter Respondent's Motion for Stay),
pending completion of proceedings for judicial review, and on May 16, 1997, the
case was referred to the Judicial Officer for a ruling on Respondent's Motion for
Stay. On May 19, 1997, Sharlene A. Deskins, attorney for Complainant in this
proceeding, informed the Office of the Judicial Officer by telephone that
Complainant does not oppose Respondent's Motion for Stay.

Respondent'sMotion for Stay is granted. The Order issued in this proceeding
on January 13, 1997, is hereby stayed pending the outcome of proceedings for
judicial review.

This Stay Order shall remain in effect until it is lifted by the Judicial Officer or
vacated by a court of competent jurisdiction.
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In re: JACK D. STOWERS, DOING BUSINESS AS SUGAR CREEK
KENNELS.

AWA Docket No. 94-0014.

Decision and Order filed December 23, 1996.

Post-hearing motion to amend Complaint to include additional allegations denied - Denial of
inspection - Recordkeeping - Identification - Holding period - Structural strength and
maintenance of primary and transport enclosures - Health certificates - Veterinary care -
Willfulness - Cease and desist order - Civil penalty - License revocation.

Chief Administrative Law Judge Victor W. Palmer imposed a civil penalty of $15,000.00, issued a
cease and desist order, and revoked Respondent'slicense after finding that Respondent: failed to allow
departme nt officials to inspect his facility; failed to maintain complete and accurate records of the
acquisition, disposition, and identificationof dogs; failed to properly identify dogs; failed to hold dogs
for the required period of time; offered dogs for transportation in enclosures that did not conform to
structural strength and space requirements; failed to construct and maintain primary enclosures for
dogs that 