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AGRICULTURAL MARKETING AGREEMENT ACT

COURT DECISION

GLICKMAN, SECRETARY OF AGRICULTURE v. WILEMAN
BROTHERS & ELLIOTT.
No. 95-1184.

Filed September 12, 1997.

SUPREME COURT OF THE UNITED STATES

The petition of Wileman Bros. & Elliott, et al. for rehearing is denied. The
petition of Gerawan Farming, Inc., et al. for rehearing is denied.
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MISCELLANEOUS ORDERS

In re: SEQUOIA ORANGE CO., INC.
90 AMA Docket No. F&V 908-6.
Remand Order filed January 3, 1992.

Remandorder-- Postmarkcontrollingif mailed.

TheJudicialOfficerremandedtheproceedingtoChiefJudgePalmertodeterminewhetherPetitioner's
appealwasdeliveredbytheUnitedStatesPostalServiceor,rather,washanddelivered.UndertheRules
ofPractice,Petitioner'sappealisdeemedfiledwhenpostmarked,if deliveredbytheUnitedStatesPostal
Service,butif handdelivered,it is deemedfiledwhenreceivedby the HearingClerk. ThePitney
Bowes,Inc.,postagemeterstampon theenvelopewastimely,buttheHearingClerk'sfilingdate,22
dayslater,wasnottimely.

M. BradleyFlynn,forRespondent.
JamesA. Moody,Washington,D.C.,forPetitioner.
Orderissuedby DonaldA. Campbell,JudicialOfficer.

On August 26, 1991, an Initial Decision and Orderwas filed in this proceeding
by Chief Administrative Law Judge Victor W. Palmer (ALJ) dismissing the Petition
filed by Petitioner, which challenged regulations issued under Marketing Order908
during the years 1979 to 1982, inclusive. The Initial Decision and Order was
received by Petitioner's attorney on August 30, 1991, and a Notice of Effective Date
of Decision and Order was filed by the Hearing Clerk on October 10, 1991, stating
that since the case had not been appealed within the allotted time, the Initial
Decision and Order "became final and effective on October 5, 1991."

On October 22, 1991, Petitioner's appeal was stamped asreceived by the Hearing

Clerk. However, the appeal is dated September 29, 1991, and the envelope, stamped

by the Hearing Clerk as received on October 22, 1991, has a Pitney Bowes, Inc.,
meter stamp dated September 30, 1991, showing U.S. postage of 98 cents.

(Presumably, the private individual stamping the document can stamp itto show any
desired date.) There is no postal department cancellation mark on the meter stamp.

Under the Department's Rules of Practice (7 C.F.R. § 900.69(d) (1991)), a
document such as an appeal "shall be deemed to have been filed when it is

postmarked, or when it is received by the hearing clerk." As I interpret this rule of
practice, ifa document is mailed, the filing date is the date of the postmark, but if
it is hand delivered, or sent through the Department's internal mail system, it is filed

when it is received by the Hearing Clerk. Since the Judicial Officer has no

jurisdiction to hear this appeal if it was not delivered by the United States Postal
Service but, rather, was hand delivered by someone, it is necessary for a
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determination to be made as to whether Petitioner's appeal was hand delivered or

whether it was deposited with the United States Postal Service on September 30,
1991, and delivered by the United States Postal Service to the Department.

Order

This proceeding is remanded to the ALJ for the purpose of conducting a hearing
to determine the circumstances with respect to the filing of Petitioner's appeal. This

hearing should be expedited, insofar as practicable, so that if anyone has a specific
memory as to this particular document, that memory will not fade due to the lapse
of time. Whatever jurisdiction the Judicial Officer presently has will be retained by
the Judicial Officer pending the ALJ's determination as to the circumstances of the

filing of the appeal. Particularly, the ALJ should determine whether the appeal came
through the U.S. Postal Service or whether it was hand delivered by someone not
connected with the U.S. Postal Service. Whether the ALJ permits briefs to be filed

is a matter for the ALJ's discretion. After the ALJ has made his findings and/or
conclusions, the Judicial Officer will determine whether briefs will be permitted as
to this issue.

In re: MILKCO, INC., and HUNTER FARMS, a DIVISION of HARRIS
TEETER, INC.
96 AMA Docket No. M 1-1.

Order filed July 15, 1997.

Charles M. English, Washington, D.C., for Petitioner.

Gregory Cooper, for Respondent.

Order issued by Victor W. Palmer, Chief Administrative Law Judge.

Based on the stipulation of the parties and for good cause, the petition herein is

dismissed without prejudice, except that the petitioners agree not to file any action
or proceeding to recover monies paid under the Settlement Agreement.
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In re: DORA HAMPTON, d/b/a HAMPTON KENNELS.
AWA Docket No. 96-0050.

Modified Order filed July 21, 1997.

Civilpenalty- Disqualification-- Ceaseanddesist- Modificationof order.

TheJudicialOfficermodifiedtheOrderissuedin In re DoraHampton,56Agric.Dec. __ (Jan.15,
1997).TheOrderinIn reDoraHampton,supra,ismodifiedas setforthinaProposedOrderfiledby
Complainantandagreedto byRespondent.

FrankMartin,Jr.,forComplainant.
Respondent,Prose.
InitialdecisionissuedbyVictorW.Palmer,ChiefAdministrativeLawJudge.
Orderissuedby WilliamG.Jenson.JudicialOfficer.

The Acting Administrator of the Animal and Plant Health Inspection Service
[hereinafter Complainant] instituted this disciplinary administrative proceeding
under the Animal Welfare Act, as amended (7 U.S.C. §§ 2131-2159) [hereinafter the

Animal Welfare Act]; the Regulations and Standards issued under the Animal
Welfare Act (9 C.F.R. §§ 1.1-3.142) [hereinafter Regulations and Standards]; and
the Rules of Practice Governing Formal Adjudicatory Proceedings Instituted by the

Secretary (7 C.F.R. §§ 1.130-. 151) [hereinafter the Rules of Practice], by filing a
Complaint on May 8, 1996.

The Complaint alleges that Dora Hampton, d/b/a Hampton Kennels [hereinafter
Respondent], willfully violated the Regulations and Standards on August 2, 1994,
January 31, 1995, August 15, 1995, September 26, 1995, and November 7, I995.

Respondent was served with the Complaint on May 14, 1996. Respondent failed
to answer the Complaint within 20 days as required by section 1.136(a) of the Rules
of Practice (7 C.F.R. § 1.136(a)), and on October 9, 1996, in accordance with
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139), Chief Administrative Law

Judge Victor W. Palmer [hereinafter ChiefALJ] issued a Decision and Order Upon
Admission of Facts by Reason of Default [hereinafter Default Decision] in which
the ChiefALJ: (1) found that Respondent violated the Regulations and Standards

as alleged in the Complaint; (2) issued a cease and desist order directing that
Respondent cease and desist from violating the Animal Welfare Act and the
Regulations and Standards; (3) assessed a civil penalty of $10,000 against
Respondent; and (4) suspended Respondent's license under the Animal Welfare Act
for 60 days and continuing thereafter until Respondent demonstrates that she is in
full compliance with the Animal Welfare Act and the Regulations and Standards and

pays the assessed civil penalty (Default Decision at 5).
On October 16, 1996, Respondent appealed to the Judicial Officer to whom the
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Secretary of Agriculture has delegated authority to act as final deciding officer in the

Department's adjudicatory proceedings subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R.
§ 2.35). 1 On December 3, 1996, Complainant filed Complainant's Opposition to
Motion by Respondent Dora Hampton to Set Aside Default. On January 6, 1997,
the case was referred to the Judicial Officer for decision.

On January 15, 1997, the Judicial Officer filed a Decision and Order in which
Respondent was found to have violated the Regulations and Standards. In re Dora

Hampton, 56 Agric. Dec. , slip op. at 10-13 (Jan. 15, 1997). Moreover,

Respondent's Animal Welfare Act license was suspended for 60 days, Respondent
was assessed a civil penalty of $10,000, and Respondent was ordered to cease and
desist from violating the Animal Welfare Act and the Regulations and Standards.
In re Dora Hampton, supra, slip op. at 23-25.

On July 7, 1997, Respondent filed two motions for modification of the civil

penalty assessed in the Order issued in In re Dora Hampton, supra. On July 17,
1997, Complainant filed a Motion to Modify Order and Proposed Order.
Complainant states "[R]espondent has been contacted by [C]omplainant's attorney
and [Respondent] does not object to the [C]omplainant's proposed order."
(Complainant's Motion to Modify Order at I.) On July 17, 1997, the case was

referred to the Judicial Officer for a ruling on Respondent's and Complainant's
motions.

Respondent's July 7, 1997, motions, as supplemented by Respondent's agreement
to the Proposed Order filed by Complainant on July 17, 1997, are granted.
Complainant's July 17, 1997, Motion to Modify Order, which I find Respondent has

joined, is granted. The Order in the Decision and Order issued in this proceeding
on January 15, 1997, In re Dora Hampton, supra, is modified as set forth in the

Proposed Order filed by Complainant on July 17, 1997, and agreed to by
Respondent, as follows:

Order

1. Respondent is assessed a civil penalty of $10,000 which is suspended
provided that Respondent does not violate the Animal Weltare Act or the

Regulations and Standards issued under the Animal Welfare Act for a period of 10

_Thepositionof JudicialOfficerwasestablishedpursuantto theActofApril4, 1940(7 U.S.C.§§
450c-450g);ReorganizationPlanNo.2of 1953,18Fed.Reg.3219(1953),reprintedin5 U.S.C.app.
at 1490-91(1994);andsection212(a)(l)oftheDepartmentofAgricultureReorganizationActof 1994
(7 U.S.C.§ 6912(a)(i)).
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years from the effective date of this Order.
2. Respondent, her agents and employees, successors and assigns, directly or

through any corporate or other device, shall cease and desist from violating the
Animal Welfare Act and the Regulations and Standards issued under the Animal

Welfare Act, and in particular, shall cease and desist from:
a. Failing to provide housing facilities for dogs that are structurally

sound and maintained in good repair so as to protect dogs from injury, contain dogs

securely, and restrict other animals from entering;
b. Failing to clean and sanitize surfaces of housing facilities for dogs;
c. Failing to construct primary enclosures for dogs so that they

provide sufficient space for dogs;
d. Failing to keep the premises, including buildings and surrounding

grounds, in good repair, clean, and free of wash, junk, waste, and discarded matter;
e. Failing to control weeds, grasses, and bushes in order to protect

dogs from injury and facilitate the required husbandry practices;
f. Failing to provide for the regular and frequent collection, removal,

and disposal of animal and food wastes, bedding, debris, garbage, water, other fluids
and wastes, and dead animals, in a manner that minimizes contamination and disease

risks;

g. Failing to remove excreta from primary enclosures daily to
prevent soiling of dogs and to reduce disease hazards, insects, pests, and odors; and

h. Failing to provide building surfaces in contact with the animals in
outdoor housing facilities for dogs that are impervious to moisture.

3. Respondent is permanently disqualified from obtaining a license under the
Animal Welfare Act and the Regulations issued under the Animal Welfare Act.

In re: DAVID M. ZIMMERMAN.
AWA Docket No. 94-0015.

Stay Order filed August 8, 1997.

FrankMartin,Jr.,forComplainant.
DavidA. Fitzsimons& ElizabethJ.Goldstein,Harrisburg,PA,forRespondent.
Orderissuedby WilliamG.Jenson,JudicialOfficer.

On June 6, 1997, the Judicial Officer issued a Decision and Order concluding
that David M. Zimmerman [hereinafter Respondent] willfully violated the Animal
Welfare Act, as amended (7 U.S.C. §§ 2131-2159) [hereinafter the Animal Welfare
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Act], and the regulations and standards issued under the Animal Welfare Act
(9 C.F.R. §§ 1.1-3.142) [hereinafter the Regulations and Standards]. In re DavidM.
Zimmerman, 56 Agric. Dec. __, slip op. at 24-35 (June 6, 1997). Respondent was
served with the Decision and Order on June 11, 1997.

The Decision and Orderassesses Respondent a civil penalty of $51,250, to be

paid within 60 days after service of the Decision and Order on Respondent, viz.,
August 10, 1997, and suspends Respondent's Animal Welfare Act license for 60
days, effective on the 30th day after service of the Decision and Order on

Respondent, viz., July 11, 1997. In re DavidM. Zimmerman, supra, slip op. at .61-
62.

On August 7, 1997, Respondent filed an Application For Stay Pending Review
in which Respondent states thathe has contemporaneously filed a petition for review
of the Judicial Officer's June 6, 1997, Decision and Order with the United States

Court of Appeals for the Third Circuit and reques_.sa stay pending the outcome of
proceedings for judicial review. On August 8, 1997, the case was referred to the

Judicial Officer for a ruling on Respo:adent'sApplication For Stay Pending Review.
On August 8, 1997, Frank Martin, Jr.,attorney for Complainant in this proceeding,
informed the Judicial Officer by telephone that Complainant does not oppose
Respondent's Application For Stay Pending Review.

Respondent's Application For Stay Pending Review is granted. The Order issued

in this proceeding on June 6, 1997, is hereby stayed pending the outcome of
proceedings for judicial review.

This Stay Order shall remain effective until it is lifted by the Judicial Officer or
vacated by a court of competent jurisdiction.

In re: MICHAEL L. KREDOVSKI AND BIO-MEDICAL ASSOCIATES,
INC.
AWA Docket No. 95-0035.

Supplemental Order filed December 24, 1997.

SharleneA. Deskins,forComplainant.
RonaldT.Derenzo,Pottsville,PA,forRespondents.
Orderissuedby EdwinS. Bernstein,AdministrativeLawJudge.

Upon the motion of complainant, the Animal and Plant Health Inspection
Service, respondents' license as a dealer underthe Animal Welfare Act, as amended,
will be suspended from December 28, 1997, to January 3, 1998.

This order shall be effective upon issuance.
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In re: BALBACH LOGGING, DANNY WILLIAM BALBACH, and PAIGE
PAMELA BALBACH.
DNS Docket No. FS-97-0001.

Order Dismissing Appeal filed August 4, 1997.

LeftPolinJones,forFS.
RichardC.Boardman,Boise,ID,forRespondent.
Orderissuedby DorotheaA. Baker,AdministrativeLawJudge.

Counsel for Respondents and the Debarring Official filed a Joint Stipulation for
Dismissal on July 31, 1997. The appeal petition filed on April 15, 1997, is hereby
dismissed.

In re: MMI INTERNATIONAL CORPORATION, MILK MAID, INC., and
HARJIT SINGH.
DNS Docket No. CCC-96-0001.

Order Dismissing Appeal Petition filed August 11, 1997.

MaureenT.LaPiana,forFAS.
Respondent,Prose.
Orderimbedby VictorW.Palmer,ChiefAdministrativeLawJudge.

On July 25, 1997, the DebarringOfficial, August Schumacher, Jr.,Administrator
of the Foreign Agricultural Service (FAS), filed a motion to dismiss Respondents'

appeal on the basis that the Office of Administrative Law Judges does not have
jurisdiction to consider the appeal, as it was not filed within the time period required
by 7 C.F.R. § 3017.515. Respondents filed a response to the motion to dismiss on

August 5, 1997.
The Debarring Official notified Respondents of his final decision to debar by a

letter dated June 16, 1997. The letter was sent certified mail, return receipt

requested. The signature and date on the return receipt indicate that the letter was
received by MargaretSingh mon June 18, 1997. The letteradvised Respondents that:

_MargavetSinghis the cunent ownerof RespondentMMIInternational,andis thewifeof
RespondentHarjitSingh.
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You may appeal this decision to the Office of Administrative Law Judges
(OALJ) pursuant to 7 C.F.R. § 3017.515. The appeal must be in writing and
filed with the Hearing Clerk, OALJ, United States Department of Agriculture,
Washington, D.C. within 30 days of your receipt of this letter.

Motion to Dismiss Appeal, Attachment 1 at 3 (emphasis added).
On June 15, 1997, Respondents filed a request for extension of time in which to

file an appeal on the basis that Respondent Harjit Singh was incarcerated at the time
the notice was issued, and had been unable to obtain counsel. I denied the request
for additional time based on a lack of jurisdiction underthe regulations. The Order
reiterated that an appeal must be filed within 30 days of the date Respondents
received the Notice of Debarment.

Respondents appealed the debarment by a letter dated July 18, 1997. The letter

was faxed to the Hearing Clerk on Saturday, July 19, 1997, and was actually
received and stamped by the Hearing Clerk the following Monday, July 21, 1997--
33 days atter the Notice of Debarment was received.

The regulations require that appeals of decisions to debar must be filed with the

Hearing Clerk within 30 days of receiving the decision. 7 C.F.R. § 3017.515(a). In
re: Leon Howard, 53 Agric. Dec. 1400 (1994), held that appeals of debarment
actions not received within 30 days must be dismissed as untimely. Furthermore,
debarment decisions which are not issued within 45 days are vacated as not in

accordance with the law. In re: RobertM. Miller, 53 Agric. Dec. 1411 (1994); In
re: Maple Hill Farms, Inc., 53 Agric. Dec. 1415 (1994); In re: Young's Food Stores,
Inc., 53 Agric. Dec. 1403 (I 994); In re: Jerry Reeves, East Arkansas Insurance, 54
Agric Dec. 374 (1995); In re: Newell Vance Williams, 54 Agric. Dec. 1087 (1995);
In re: Lewis Eugene McCravy, Jr., 55 Agric. Dec. 254 (1996). All of the above

cases stressed that time is of the essence in debarment proceedings and that time
lines must be enforced against all parties with equal consistency.

Respondents do not deny that the Appeal was not filed within 30 days. Instead,
they claim that it was their understanding based on conversations with the Office of

the Hearing Clerk and OALJ staff, that when computing the time for filing,
Saturdays and Sundays are counted, but federal holidays are excluded. Accordingly,
Respondents claim that the July 4 holiday added an extra day to their filing time.

The regulations only state that the appeal shall be filed within 30 days. There is
no provision regarding computation of time. The Office of the Hearing Clerk,
however, advised Respondents of the usual method of calculating a deadline, which
requires that all days be counted unless the final day of the time period falls on a
Saturday, Sunday, or Federal Holiday, in which case the period is extended to the
end of the next business day.
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This advice may have causedRespondentsgenuine confusionas to the proper
method of calculatingthe filing deadline;however, the fact that the Appeal was
backdatedto July 18--the correct filing deadline-suggests that Respondentswere
awareof the properdeadlineandsimply missedit. In any case, Respondentshad
official notice that the appealmust befiled no laterthan30 days afterreceiptof the
Notice of Debarment.Despite this, the appealwas not filed until 33 days afterthe
decision was received.

Althoughit mayappearharshto dismissapetitionforbeing onlythreedayslate,
allowingan exception in one case would requireexceptionsto be grantedin every
case. Time is of the essence in debarmentproceedings. To avoid inequitiesand
timely processdebarmentproceedings,time limitationsmustbe strictlyconsnued.
Accordingly, the DebarringOfficial's motion must be granted, and the petition
dismissed.

Order

Respondentspetition appealingthe June 16, 1997 decision of the Debarring
Official is herebydismissed.

Copiesof this Ordershallbe servedon the parties.

In re: NORMAN THOMAS MASSEY.
FCIA Docket No. 96-0005.
Ruling on Motion for Summary Judgment and Order filed June 2, 1997.

No genuine issue of material fact - Collateral estoppel - Conviction - Willful and intentional
submission of false information to FCIC - Disqualification.

Chief AdministrntiveLaw JudgeVictor W. Palmergrantedthe motion forsummaryjudgment on the
groundsthat Respondentwas collaterallyestopped fromrelitigating the issueof whetherIg willfully
and intentionallysubmittedfalse informationto FCIC,andtherefore,there remainedno genuine issue
of materialfact to b¢ decided.

KimbcrlyE. An'igo,forComplainant.
Leahg. Cooper,Princeton, KV, forRespondent.
Ruling on Motionfor Summary Judgnaentand Order issued by Victor W.Palmer, ChiefAdministrative
Law ,htdge.

This is a proceeding under the FederalCrop Insurance Act, as amended (7
U.S.C. §§ 1501 et seq.) (hereinafterreferredto as the Act) and the regulations
promulgatedthereunder,governingtheadministrationofthe FederalCropInsurance
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Program (7 C.F.R. Part400, hereinafter referredto asthe regulations). The Manager
of the Federal Crop Insurance Corporation (FCIC) filed a Complaint on May 3,
1996, pursuant to 7 U.S.C. § 1506(n) which provides that:

If a person willfully and intentionally provides any false or inaccurate
information to the Corporation, or to any insurer with respect to an insurance
plan or policy under this chapter; the Corporation may, after notice and an
opportunity for a hearing on the record-

(A) impose a civil fine of not to exceed $10,000 on the person; and
(B) disqualify the person from purchasing catastrophic risk protection or
receiving noninsured assistance for a period of not to exceed 2 years, or
from receiving any other benefit under this chapter for a period of not to
exceed 10 years.

The Complaint alleges that Respondent submitted a disaster claim to FCIC which

falsely showed a zero yield for his soybean crops on farm serial number 1159; and
that Respondent claimed that soybeans sold from farm serial number 1159 were
from farm serial number 2400.

Respondent filed an Answer and Request for Oral Hearing on June 7, 1996,

beyond the time allowed. The agency did not take any further action until April 17,
1997, when it filed a Motion for Summary Judgment based on Respondent's
conviction on an analogous criminal charge. Respondent was served with the
Motion but failed to respond.

Section 1.143 of the Rules of Practice Governing Formal Adjudicatory
Administrative Proceedings Instituted by the Secretary authorizes the Judge to
entertain any motion other than a motion to dismiss on the pleadings. Motions for
summary judgment are appropriate when--based on the pleadings, affidavits, and
other forms of evidence relevant to the merits--there is no genuine issue of material
fact to be decided, and the movant is entitled to judgment as a matter of law.

Complainant submitted with its Motion for Summary Judgment: a copy of a
sworn statement made by Respondent; a Grand Jury Indictment from the Western

District of Kentucky; and a Judgment from the Western District of Kentucky.
Complainant maintains that summary judgment is proper because the doctrine of

collateral estoppel precludes Respondent from relitigating the issue of whether he

willfully and intentionally submitted false information to FCIC, thereby leaving no
issue of material fact to be decided.

Collateral estoppel precludes the relitigation of an issue if: 1) the issue is
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identical in both proceedings; 2) resolution of the issue was essential to the prior

judgment; 3) the party was adequately represented in the prior proceeding; and 4)
the issue was fully litigated in the prior proceeding. See Mintzmyer v. Dep 't of the
Interior, 84 F.3d 419, 423 (Fed. Cir. 1996); Ramsey v. United States Immigration
and Naturalization Serv,, 14 F.3d 206, 210 (4th Cir. 1994); Blohm v. Comm 'r of
Internal Revenue, 994 F.2d 1542, 1553 (1 lth Cir. 1993); Delta Rocky Mountain

Petroleum, Inc., 726 F. Supp. 278, 282 (D. Colo. 1989).

Respondent was indicted in the Western District of Kentucky on two counts.
The first count alleged that:

Norman Thomas Massey . . . knowingly made and caused to be made a

materially false statement and report to the Federal Crop Insurance Corporation
(FCIC) for the purpose of influencing the action of the FCIC and its agent,
American Agrisurance Company, upon an application for crop insurance
benefits: namely, the defendants prepared and submitted to American

Agrisurance a Production Worksbeet which claimed that Massey's farm,
designated Farm Serial Number 1159, had experienced a total loss of the 1993
soybean crop, and the defendants certified that information to be true and
complete, when in fact, as the defendants then well knew, that information was
false.

(Motion for Summary Judgment, Appendix). The second count alleged that
Respondent made a false statement to the Commodity Credit Corporation.
Respondent was found guilty on both counts.

The requirements for collateral estoppel are met. The issue of whether
Respondent willfully and intentionally provided false information to FCIC was
necessarily determined in the criminal trial in the Western District of Kentucky.
Respondent was a party in the criminal proceeding; and the issue was fully litigated
with the judgment t'mal.

Respondent is, therefore, estopped from claiming that he did not willfully and
intentionally submit false statements to FCIC. As such there are no questions of
material fact to be decided at a hearing. Accordingly, Complainant's Motion for

Summary Judgment is granted and the following Order is Issued.

Order

It is found that Respondent has willfully and intentionally provided false and
inaccurate information to the Federal Crop Insurance Corporation or to an insurer
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with respect to an insurance plan or policy under the Act.

Pursuant to section 506 of the Act (7 U.S.C. § 1506), Respondent, and any entity
in which he retains substantial beneficial interest aRerthe period of disqualification
has commenced, is disqualified from purchasing catastrophic risk protection or

receiving noninsured assistance for a period of two years, or from receiving any
other benefit under the Act for a period often years. The period of disqualification
shall be effective 335 days after this decision is served on the Respondent unless
there is an appeal to the Judicial Officer pursuant to § 1.145.

If the period of disqualification would commence after the beginning of the crop
year, and the Respondent has a crop insurance policy in effect, disqualification will
commence at the beginning of the following crop year and remain in effect for the
entire period specified in this decision.

In re: LINDSAY FOODS, INC., and GARY C. LINDSAY, PRESIDENT,
LINDSAY FOODS, INC.
FMIA Docket No. 96-0003.

Remand Order filed August 28, 1997.

Motiontodismiss-- Motionconcerningcomplaint--Rulesof practicebinding-- Remandorder.

TheJudicialOfficervacatedChiefAdministrativeLawJudgePalmer's(ChiefALJ)Dismissalof Case
forLackof Jurisdictionandremandedthecaseforfurtherprocedurein accordancewith theRulesof
Practice.Respondents'MotionforSummaryJudgmentandDismissalis a motionto dismissonthe
pleadingswhich,in accordancewith 7 C.F.R.§ 1.143(b)(1),cannotbeentertained.In addition,
Respondents'Motionfor SummaryJudgmentand Dismissalis a motionconcerningthe complaint
which,inaccordancewith7 C.F.R.§ 1.143(b)(2),maynotbemadeafterthetimeallowedforfilingan
answer.Respondents'answerwasdueinmid-January1996,andRespondents'MotionforSummary
JudgmentandDismissalwas filedon March4, 1997.

JaneH.SettleandHowardD. Levine,forComplainant.
RobertG.Hibbert,Washington,D.C.,forRespondent.
Initialdecisionissuedby VictorW. Palmer,ChiefAdministrativeLawJudge.
RemandOrderissuedby WilliamG.Jenson,JudicialOfficer.

The Administrator of the Food Safety and Inspection Service, United States
Department of Agriculture [hereinafter Complainant], instituted this administrative

proceeding under the Federal Meat Inspection Act, as amended (21 U.S.C. §§ 601-
695) [hereinafter the FMIA]; and the Rules of Practice Governing Formal

Adjudicatory Proceedings Instituted by the Secretary (7C.F.R. §§ 1.130-. 151) and
the Rules of Practice Governing Proceedings Under theFederal Meat Inspection Act
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(9 C.F.R. §§ 335.1-.40) [hereinatter the Rules of Practice], by filing a Complaint on
December 8, 1995.

The Complaint alleges, inter alia, that: (1) Respondent Lindsay Foods, Inc., is
a corporation which operates a meat processing establishment and is a recipient of
meat inspection services under Title I of the FMIA (Compi. ¶ l(a)); (2) Respondent
Gary C. Lindsay is an individual responsibly connected to Respondent Lindsay
Foods, Inc. (Compi. ¶ I(b)); (3) on or about April 3, 1995, Respondent Gary C.
Lindsay was convicted in the Criminal Division of the Circuit Court for Milwaukee
County in the State of Wisconsin of 12 violations ofWis. Stat. § 97.10(1) for selling
misbranded ground beef products (Compl. ¶ lI); and (4) Lindsay Foods, Inc., and

Gary C. Lindsay [hereinafter Respondents] are unfit to engage in any business
requiring inspection service under Title I of the FMIA, within the meaning of
section 401 of the FMIA (21 U.S.C. § 671) (Compl. ¶ Ill). Complainant requests
the issuance of an order withdrawing inspection service under Title I of the FMIA

from Respondents for a period of 5 years (Compl. at 3).
On December 22, 1995, Respondents filed an Answer: (1) admitting that

Respondent Lindsay Foods, Inc., is a corporation which operates a meat processing
establishment and is a recipient of meat inspection services under Title I of the

FMIA (Answer ¶ I); (2) admitting that Respondent Gary C. Lindsay is an individual

responsibly connected to Respondent Lindsay Foods, Inc. (Answer ¶ I); (3)
admitting that on or about April 3, 1995, Respondent Gary C. Lindsay was
convicted inthe Criminal Division of the Circuit Courtfor Milwaukee County in the
State of Wisconsin of 12 violations of Wis. Star. § 97.10(1) for selling misbranded

ground beef products, but reserving "the right to further describe the circumstances
and the events which led to the plea and finding by the Milwaukee County Circuit

Court" (Answer II); (4) denying that Respondents are unfit to engage in any business
requiring inspection service under Title I of the FMIA, within the meaning of
section 401 of the FMIA (21 U.S.C. § 671) (Answer ¶III); and (5) stating that

Respondents "are responsible perveyors [sic] of wholesome, unadulterated meat

products and are entitled to continued service under Title I of the FMIA" (Answer
¶III).

On March 4, 1997, Respondents filed a Motion for Summary Judgment and

Dismissal stating that:

Respondent[s] hereby move[] for Summary Judgment and Dismissal in
the above-captioned proceeding. As discussed in further detail below, the

Complaint and Answer having been filed, this matter can be fully resolved
as a matter of law without the need for an Administrative Hearing. More
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specifically, Complainant has failed to satisfy the jurisdictional requirement

specified in [s]ection 401 of the Federal Meat Inspection Act (21 U.S.C. 671)
in that it has failed to allege the existence of a criminal conviction which

would provide the necessary pretext for such a proceeding. Accordingly, the
matter should be immediately dismissed.

Motion for Summary Judgment and Dismissal at 1.

On March 6, 1997, Complainant filed Complainant's Preliminary Response to
Respondents' Motion for Summary Judgment and Dismissal (footnote omitted)
[hereinafter Complainant's Response] in which Complainant contends that
Respondents' Motion for Summary Judgment and Dismissal should be denied

because: (1) Respondents' Motion for Summary Judgment and Dismissal is a
motion to dismiss on the pleading which, in accordance with section 1.143(b)(1) of

the Rules of Practice (7 C.F.R. § 1.143(b)(1)), may not be entertained; and (2)
Respondents' Motion for Summary Judgment and Dismissal is a motion concerning
the Complaint that was filed after Respondents' Answer was due and in accordance

with section 1.143(b)(2) of the Rules of Practice (7 C.F.R. § 1.143(b)(2)), may not
be made after the time allowed for filing an answer.

On March 7, 1997, Respondents filed Respondent's [sic] Reply to Complainant's
Response stating that:

Respondents' [March 4, 1997, m]otion seeks [s]ummary [j]udgment ....
Motions to [d]ismiss on the [p]leading as contemplated by the Rules of
Practice encompass [m]otions seeking a substantive resolution of a

proceeding based upon technical or other procedural defects in the pleadings
themselves .... In the instant case, Respondent does not allege any technical
defects in the pleadings. To the contrary, it [sic] argues that, taking the
pleadings as a given, the issue now can and should be resolved as a matter

of law. Complainant's efforts to relabel it do nothing to change the essential
character of this Summary Judgment Motion.

Complainant's suggestions regarding timeliness are also without merit.

•.. Complainant [sic] is not alleging formal or technical problems with the

complaint of the sort contemplated by 7 C.F.R. 1.143(b)(2). Again, the issue
is not a technical defect but a broader matter of substantive law.



1646 FEDERAL MEAT INSPECTION ACT

Respondent's [sic] Reply to Complainant's Response at 1-2.
On March 13, 1997, Complainant filed Complainant's Comments Regarding

Respondent's Reply to Complainant's Response, and on March 21, 1997, Chief
Administrative Law Judge Victor W. Palmer [hereinafter ChiefALJ] filed Dismissal
of Case for Lack of Jurisdiction. The ChiefALJ held that:

Respondents' challenge to the Department's jurisdiction in this case
must be considered. Good jurisprudence does not permit its consideration

to be precluded by the fact that it was raised late in the proceedings and
subsequent to the filing of Respondents' answer.

Federal courts have long recognized thatjurisdictional challenges may

be raised at any time ....

Obviously, it would be entirely inappropriate for a federal
administrative agency to retain jurisdiction in circumstances where a federal
court would not, just because the jurisdictional question was raised in a
motion filed later than the agency's rules of practice otherwise permit. See
7 C.F.R. § 1.143(b)(2). Nor is it proper to treat the motion merely as a
motion to dismiss on the pleadings which may not be entertained under the

rules of practice. See 7 C.F.R. § 1.143(b)(1).

The jurisdictional question raised by Respondents is whether the

imposition of an order requiring payment of a forfeiture constitutes a
conviction within the meaning of the [FMIA]. If it does not, then this forum

is without jurisdiction to withdraw federal inspection from Respondents. To
nonetheless go to hearing would be a waste of governmental resources and

would place an unconscionable burden upon the Respondents. There is
established Departmental precedent for rendering a decision without a

hearing when officially noticed court documents show there is not any
material issue of fact needing resolution in the case. In re Veg-Mix, Inc., 44

Agric. Dec. 1583, 1590 (1985), a_ffdandremanded, 832 F.2d 601 (D.C. Cir.
1987); In re The Cairo Produce Co., 48 Agric. Dec. 602, 627-628 (1989);
and In re Granqff's Wholesale Fruit & Produce, Inc., 54 Agric. Dec. 1375,
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1379 (1995).

Dismissal of Case for Lack of Jurisdiction at 3-4.
Moreover, the Chief ALJ concluded that:

Obviously, the imposition of the civil forfeiture upon Gary C. Lindsay,
the President of Lindsay Foods, Inc., cannot under the laws of the State of

Wisconsin, be interpreted as amounting to his conviction for a crime.

Therefore, neither he nor the corporate Respondent come within the subject
matterjurisdiction of 21 U.S.C. § 671 which authorizes this proceeding for
withdrawal of federal inspection against a business because it or someone

responsibly connected with it "has been convicted in any Federal or State
court .... "

Accordingly, Respondents' Motion for Summary Judgment and
Dismissal is hereby granted, and a judgment of dismissal is entered subject
to Complainant's right of appeal as set forth in the Rules of Practice.

Dismissal of Case for Lack of Jurisdiction at 6-7.

On May 23, 1997, Complainant appealed to the Judicial Officer to whom the

Secretary of Agriculture has delegated authority to act as final deciding officer in the
Department's adjudicatory proceedings subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R.

§ 2.35). j On June 9, 1997, Respondents filed Respondents' Reply to Complainant's
Appeal, and on June 20, 1997, Complainant filed Complainant's Response to
Respondents' Reply to Complainant's Appeal. On June 23, 1997, the case was

referred to the Judicial Officer for decision, and on June 27, 1997, Respondents filed
Respondents' Supplemental Reply.

Based upon a careful consideration of the record in this proceeding, the

Dismissal of the Case for Lack of Jurisdiction is vacated and the proceeding is
remanded to the Chief ALJ for further procedure in accordance with the Rules of

Practice. This Remand Order is based solely on my conclusions that Respondents'
Motion for Summary Judgment and Dismissal is a motion to dismiss on the
pleading, that Respondents' Motion for Summary Judgment and Dismissal is a

_ThepositionofJudicialOfficerwasestablishedpursuantto theActof April4, 1940(7 U.S.C.§§
450c-450g);section4(a) of ReorganizationPlanNo. 2 of 1953,18Fed. Reg. 3219,3221(1953),
reprintedin 5 U.S.C.app. § 4(a)at 1491(1994);and section 212(a)(1)of the Departmentof
AgricultureReorganizationActof 1994(7U.S.C.§ 6912(a)(1)).
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motion concerning the Complaint which was not filed within the time allowed for

filing an answer, and that the Chief ALJ committed procedural error by granting
Respondents' Motion for Summary Judgment and Dismissal?

Section 1.143(b) of the Rules of Practice provides:

§ 1.143 Motions and requests.

(b) Motions entertained. (1) Any motion will be entertained other than
a motion to dismiss on the pleading.

(2) All motions and request [sic] concerning the complaint must be
made within the time allowed for filing an answer.

7 C.F.R. § 1.143(b).

Respondents' Motion for Summary Judgment and Dismissal by its very terms is
a motion to dismiss on the pleadings. Specifically, Respondents seek dismissal of

the proceeding based on the Complaint, as follows:

Complainant has failed to satisfy the jurisdictional requirement specified in
[s]ection 401 of the Federal Meat Inspection Act (21 U.S.C. 671) in that it
has failed to allege the existence of a criminal conviction which would
provide the necessary pretext for such a proceeding. Accordingly, the matter
should be immediately dismissed.

Motion for Summary Judgment and Dismissal at 1 (emphasis added).

Respondents contend however that "[m]otions to dismiss on the [p]leading as
contemplated by the Rules of Practice encompass [m]otions seeking substantive
resolution of a proceeding based on technical or other procedural defects in the

pleadings themselves." (Respondent's [sic] Reply to Complainant's Response at 1.)
Respondents appear to base their contention on section 1.137(a) of the Rules of
Practice which provides that the parties may amend their pleadings, as follows:

§ 1.137 Amendment of complaint, petition for review, or answer;
joinder of related matters.

21reachnoconclusioninthisRemandOrderregardingthemeritsofComplainant'scase,themerits
ofRespondents'rebuttal,ortheChiefALJ'sconclusionsregardingthemeritsofthisproceeding.
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(a) Amendment. At any time prior to the filing of a motion for a

hearing, the complaint, petition for review, answer, or response to petition
for review may be amended. Thereafter, such an amendment may be made

with consent of the parties, or as authorized by the Judge upon a showing of
good cause.

7 C.F.R. § 1.137(a).

Respondents argue that since the parties may amend their pleadings under the
Rules of Practice, "the proper remedy for.., procedural defects is correction of the

pleadings, not dismissal of the action." (Respondent's [sic] Reply to Complainant's
Response at 1-2 (footnote omitted).)

While I find nothing to support Respondents' contention that the ability of the
parties to amend pleadings in accordance with section 1.137(a) of the Rules of

Practice is connected to the prohibition in section 1.143(b)(1) of the Rules of

Practice on entertaining motions to dismiss on the pleadings, I note that section

1.137(a) of the Rules of Practice does not place any limits on the nature of the

amendments that parties may make to their pleadings. In accordance with section

1.137(a) of the Rules of Practice (7 C.F.R. § 1.137(a)), a complainant may amend

a complaint to correct substantive defects as well as technical or procedural defects,
and may even amend a complaint to add additional allegations 3 or conform the

complaint to the proof. 4 Moreover, the Judicial Officer has long held that

administrative law judges should liberally grant motions to amend complaints. 5

3SeeIn re John T. Gray, 55 Agric.Dec. 853, 855-57 (1996) (stating the administrativelaw judge's
denialof complainant'smotionto amendthecomplaintto addanallegationwas inerror);In re Onofrio
Calabrese, 51Agile. Dec. 131,142-43(1992)(affirmingthe administrativelawjudge'srulingallowing
complainantto amendthe complaintduringthe hearingto addallegations),appeal docketed sub nora.
Balice v. USDA, No. CV-F-92-5483-GEB(E.D. Cal. July21, 1992).

4SeeIn re John T. Gray, 55 Agric.Dec. 853, 855-57 (1996) (statingthe administrativelawjudge's
denialof complainant'smotionduringthe hearing to amend the complaintto conform to the evidence
was inerror);In re Gary R. Edwards, 52Agric.Dec. 1365, 1366 (1993) (RemandOrde0 (holding that
it was errorfortheadministrativelawjudge to denycomplainant'smotionto amend the complaintto
conform to the proof which complainant offeredduringthe hearing); In re Steinberg Bros. Co., 43
Agric. Dec. 1878, 1903 (1984) (stating that a motion to conform pleadings to the evidence is
appropriateeven though the rulesof practicedo not expresslyprovidefor such amotion).

5SeeIn re Durward W. Starr, 53 Agric. Dec. 461,466 n.2 (1994) (stating that administrativelaw
judgesshould liberallygrantmotions to amendcomplaints,with a continuancegranted, if necessary,
to enablerespondentsto preparean adequatedefense), aff'd inpart and rev'd inpart, No.5:94cv i 18
(D.Vt. July 20, 1995). (Courtaffirmedrevocation order in less than all grounds foundby the Judicial
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Therefore, even if I found the connection between the ability of the parties to

amend their pleadings and the prohibition on entertaining motions to dismiss on the
pleadings suggested by Respondents, I would not find, as Respondents argue, that
the prohibition on entertaining motions to dismiss on the pleadings only relates to
motions to dismiss based on technical or procedural defects in pleadings. Rather,

using Respondents' logic, the prohibition on entertaining motions to dismiss would
relate to any amendment to a pleading that a party could make in accordance with
section 1.137(a) of the Rules of Practice (7 C.F.R. § 1.137(a)), which amendments
include the addition of allegations which give the Secretary subject matter

jurisdiction and allegations which state a claim upon which relief could be granted.
The Rules of Practice do not define the term "motion to dismiss on the pleading."

However, I fred no basis for holding that the prohibition on entertaining motions to
dismiss on the pleadings in section 1.143(b)(1) of the Rules of Practice (7 C.F.R. §
1.143(b)(1)) only relates to motions which seek substantive resolution of a

proceeding based on technical or other procedural defects in the pleadings.
Respondents' Motion for Summary Judgment and Dismissal clearly seeks dismissal
of this proceeding and the basis for Respondents' motion is the purported failure of
Complainant to allege facts in its pleading which give the Secretary jurisdiction to
withdraw inspection services under Title I of the FMIA from Respondents.

Section 1.143(b)(1) of the Rules of Practice (7 C.F.R. § 1.143(b)(1)) prohibits
administrative law judges and the judicial officer from entertaining a motion to
dismiss on the pleading? I fmd nothing in section 1.143(b)(1) of the Rules of

Officer), appeal withdrawn, No. 95- _ (2d Cir. Jan. 4, 1996); In re Dr. Dane O. PetO', 43 Agric.
Dec. 1406, 1436 n.30 0984) (stating that administrative law judges should liberally grant motions to
amend complaints, with a continuance granted, if necessary, to enable respondents to prepare an

adequate defense), a.O"d,No. 3-84-2200-R (N.D. Tex. June 5, 1986).

6See In re Far West Meats, 55 Agric. Dec. 1045, 1049 (Clarification of Ruling on Certified

Questions) (stating that 7 C.F.R. § 1.143(bX !) prohibits an administrative law judge from entertaining
a motion to dismiss on the pleading); In re AlloAirtraneport, Inc., 50 Agric. Dec. 412, 414 (1991)
(Remand Order) (holding that the administrative law judge erred in dismissing the complaint since the

judicial officer and the adminisWative lawjndge are bound by the Rules of Practic_ which provide that
any motion will be entertained other than a motion to dismiss on the pleading); In re Hermiston

Livestock Co., 48 Agri¢. Dec. 434 (1989) (Ruling on Certified Question) (stating that the judicial
officer, as well as the administrative law judge, is bound by the Rules of Prance, and that under the

Rules of Practice, the judicial officer has no discretion to entertain a motion to dismiss on the

pleading). See generally In re Don Fan Liere, 34 Agri¢. Dec. 1641 (1975) (Order of Dismissal)
(stating that the purpose of 9 C.F.R. § 202. ! 0(b), which provides that, in proceedings under the P_kers
and Stockyards Act, 1921, as amended and supplemented, any motion will be entertained "except a
motion to dismiss on the pleadings," is to prevent a respondent from filing a motion to dismiss on the



LINDSAYFOODS,INC.,etal. 1651
56Agric.Dec. 1643

Practice (7 C.F.R. § 1.143(b)(1)) which permits an administrative law judge or the
judicial officer to entertaina motion to dismiss even in those circumstances in which

the motion is supported by sound argument that the pleading in question fails to
allege facts necessary forjurisdiction over the subject matter or fails to state a claim
upon which relief can be granted.

I also find that Respondents' Motion for Summary Judgment and Dismissal

cannot be considered because by its terms it is a motion concerning the Complaint
and the motion was not filed within the time allowed for filing the answer.

A copy of the Complaint and a copy of the Rules of Practice were sent by
certified mail to Respondents on December 8, 1995, and Respondents were served

with a copy of the Complaint and the Rules of Practice in December 1995 (Return
Receipts PO40135936 and PO40135937). Section 1.136(a) of the Rules of Practice
provides:

§ 1.136 Answer.

(a) Filing and service. Within 20 days after the service of the

complaint..., the respondent shall file with the Hearing Clerk an answer
signed by the respondent or the attorney of record in the proceeding.

7 C.F.R. § 1.136(a).

Thus, Respondents' answer and any motion concerning the Complaint were due

no laterthan mid-January 1996. Respondents did not file the Motion for Summary
Judgment and Dismissal concerning the allegations in the Complaint until March 4,
1997, more than one year after such a motion was due.7

Respondents assert that:

Again, the issue is not a technical defect but a broader matter of substantive

law. Regardless of the passage of any particular amount of time, the
Complainant cannot assertjurisdiction for the Secretary which Congress has

not given him and force Respondent [sic] into a [s]ection 401 proceeding

pleadings).

7Respondents'presentcounsel,Mr.RobertG.Hibbert,McDermott,Will&Emery,Washington,
D.C,whoenteredanappearanceonFebruary18,1997,filedtheMotionforSummaryJudgmentand
Dismissal14daysaPterheenteredhisappearance.However,Mr.Hibbert'sdiligencedoesnotprovide
Respondents,whowererepresentedbycounselpriortoMr.Hibbert'sappearance,withanexcusefor
theirfailuretofilea motionconcerningtheComplaintwithinthetimeallowedforfilingananswer.
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absent the requisite criminal conviction.

Respondent's [sic] Reply to Complainant's Response at 2.
Section I. 143(b)(2) of the Rules of Practice (7 C.F.R. § I. 143(bX2)) requires that

"[afll motions and request[s] concerning the complaint must be filed within the time
allowed for filing an answer." As commonly used, the word all does not permit an

exception or exclusion not specified) Mmeover, the context in which the word all
is used in section 1.143(bX2) of the Rifles of Practice (7 C.F.R. § 1.143(bX2))

provides no basis for reading the word a/l narrowly 9, and I find nothing in section

1.143(bX2) of the Rules of Practice (7 C.F.R. § 1.143(bX2)) which permits

SSeeAddison v.Holly Hill Fruit Products, Inc., 322 U.S. 607, 610-11 (1944) (statingthatall means
all, notsubstantiallyall); Williamv. United States, 289 U.S. 553,572 (1933) (describingthe word all
as a comprehensive word); McLean v. United States, 226 U.S. 374, 383 (1912) (stating that all
excludes the ideaof limitation);NationalSteel &Shipbuilding Co. v. United States, 419 F.2d863, 875
(Ct.CI. 1969) (stating that all means the whole of that which it defines,not less than its entirety and
that the purposeof the wordall is to underscorethatintendedbreadthis not to benarrowed);Texaco,
lnc. v. Pigott, 235 F. Supp.458, 464 (S.D. Miss. 1964) (stating that all means the whole, the sum of
all the parts, the aggregate and thatall is aboutthe mostcomprehensive and all inclusive wordin the
Englishlanguage),aff dper curiam, 358 F.2d723 (5thCir. 1966); TravelersIns. Co. v. Cimarron Ins.
Co., 196 F. Supp. 681,684 (D. Or. 1961) (stating that the word all when referring to the amount,
quantity, extent, duration,quality, or degree means the whole of.and that a statute which says all
excludes nothing); Fischer & Porter Co. v. Brooks Rotameter Co., 86 F. Supp 502, 503 (E.D. Pa.
1949)(stating that the wordany impliestotality as plainly as doesthe wordall and the only difference
is that any arrivesat totalityby a seriesof choices forconsideration,whereasall arrivesattotality in
a single leap);In re Central of Georgia Ry., 58 F. Supp. 807, 813 (S.D. Ga. 1945)(statingthat amore
comprehensive andall-inclusive word than all canhardlybe found in the English language, there is
a totality aboutthe wordall that few wordspossess), rev'd on other grounds and remanded sub nam.
Liberty National Bank & Trust Co. v.Bankers Trust, 150 F.2d453 (5th Cir. 1945); United States v.
Bachman, 246 F. 1009, 1011 (E.D. Pa. 1917) (statingthatthe word intendedto embraceevery member
of aclass, where the numberof the members of the class exceeds two, is the word all); Beckwith v.
Chicago, M. & St. P. Ry., 223 F. 858, 860 (W.D. Wash. 1915) (stating that the word all is very
comprehensive in its meaning); The Koenigin Luise, 184 F. 170, 173 (D.NJ. 1910) (describingthe
wordall as an inclusiveterm);In re Far West Meats, 55 Agric.Dec. 1045, 1050 (1996) (Clarification
of Ruling on CertifiedQuestions) (statingthat, as commonly used, the word all does not permit an
exception or exclusion not specified, and that there is no basis forreading the word all as used in 7
C.F.R. § 1.143(a) narrowly);In re Far West Meats, 55 Agric. Dec. 1033, 1037 (1996) (Ruling on
Certified Questions)(stating that, as commonly used, the wordall does notpermit anexception or
exclusion not specified, and that there is no basis for reading the word all as used in 7 C.F.R. §
1.143(a)narrowly).

9Butsee In re Steinberg Bros. Co., 43 Agric. Dec. 1878, 1896 (1984) (stating that 7 C.F.R."_
1.143(bX2) must be construedas relating to motions filed by respondents, not to motions filed by
complainants).
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Respondents to file a motion concerning the Complaint after the time allowed for

filing an answer, even in those circumstances in which the motion is supported by
sound argument that the pleading in question fails to allege facts necessary for
jurisdiction over the subject matter or fails to state a claim upon which relief can be
granted.

I agree with Respondents that the inability of an administrative law judge to
entertain a motion to dismiss on the pleading could force a party to incur expenses
that the party would not have incurred had the administrative law judge been
authorized under the Rules of Practice to entertain a motion to dismiss on the

pleading (Respondent's [sic] Reply to Complainant's Response). Moreover, I agree
with the Chief ALJ that there may be occasions when the inability of an
administrative law judge to dismiss a proceeding may result in a waste of

government resources and place an unwarranted burden on a respondent (Dismissal
of Case for Lack of Jurisdiction at 4). Nonetheless, the judicial officer and the
administrative law judges are bound by the Rules of Practice.J°

For the foregoing reasons, the following Order should be issued.

Order

The Dismissal of Case for Lack of Jurisdiction issued in this proceeding on
March 21, 1997, is vacated and the proceeding is remanded to the Chief ALJ for

_°See In re Stimson Lumber Co., 56 Agric. Dec. _ slip op. at 12-13 (Mar. 18, 1997) (stating that
while generally administrative law judges and the judicial officer are bound by the Rules of Practice,
they may modify rules of practice to comply with statutory requirements such as the deadline for
agency approval or disapproval of sourcing area applications set forth in 16 U.S.C. § 620b(c)(3)); In

re Far West Meats, 55 Agric. Dec. 1033, 1036 n.4 (1996) (Ruling on Certified Questions) (stating that
the judicial officer and the administrative law judges are bound by the Rules of Practice Governing
Formal Adjudicatory Proceedings Instituted by the Secretary); In re AII-Airtransport, Inc., 50 Agric.

Dec. 412, 414 (1991) (Remand Order) (stating that the administrative law judge erred in dismissing
the complaint since the judicial officer and the administrative law judge arc bound by the Rules of
Practice which provide that any motion will be entertained other than a motion to dismiss on the

pleading); In re Hermiston Livestock Co., 48 Agric. Dec. 434 (1989) (Ruling on Certified Question)
(stating that the judicial officer, as well as the administrative law judge, is bound by the Rules of
Practice, and that under the Rules of Practice, the judicial officer has no discretion to entertain a

motion to dismiss on the pleading). See generally In re Sequoia Orange Co., 41 Agric. Dec. 1062,

1064 (1982) (Order Denying Appeals) (stating that the Judicial Officer has no authority to depart from

the Rules of Practice Governing Proceedings on Petitions to Modify or to be Exempted from Marketing
Orders),
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further procedure in accordance with the Rules of Practice._m

In re"CECIL JORDAN, SHERYL CRAWFORD, and RONALD R. SMITH.
HPA Docket No. 91-0023.

Ruling on Respondent's Motion for Stay filed July 17, 1997.

E_onald Tracy, for Complainant.
David N. Patterson, Willoughby, OH, for Respondent

Ruling issued by William G. Jenson, Judicial Officer.

OnNovember 19, 1993, the Judicial Officer issued a Decision and Orderholding

that Sheryl Crawford (hereinafter Respondent) had violated the Horse Protection Act
of 1970, asamended (15 U.S.C. §§ 1821-1831); assessing Respondent a $2,000 civil

penalty; and disqualifying Respondent from showing, exhibiting, or entering any
horse, directly or indirectly through any agent, employee, or other device, and from

judging, managing, or otherwise participating in any horse show, horse exhibition,
or horse sale or auction for a period of 1 year. In re Cecil Jordan (Decision as to

Sheryl Crawford), 52 Agric. Dec. 1214 (1993), affd, 50 F.3d 46 (D.C. Cir.), cert.
denied, 116 S. Ct. 88 (1995). Respondent was served with the Decision and Order
on November 24, 1993 (Return Receipt). The Decision and Orderrequires payment
of the assessed civil penalty within 30 days after service of the Decision and Order

on Respondent and imposes the disqualification period beginning on the 30th day
after service of the Decision and Order on Respondent, viz., December 24, 1993.

Respondent appealed the November 19, 1993, Decision and Order, and on February
16, 1994, Respondent filed Respondent's Motion for Stay of Sanctions Pending

Appeal, which the Judicial Officer granted on February 28, 1994. In re Cecil
Jordan, 53 Agric. Dec. 536 (1994) (Stay Order).

The agency decision was affirmed, Crawfordv. United States Dep't ofAgric., 50
F.3d 46 (D.C. Cir. 1995), and on May 1, 1995, Respondent filed Respondent's

"While the Rules of Practice do not permit resolution of this proceeding pursuant to a motion to

dismiss on the pleadings, Complainant's and Respondents' filings reveal that there are few, if any,
material facts at issue. The parties may substantially reduce the length of any necessary hearing by

stipulating to some of the material facts or may eliminate the need for any hearing by stipulating to all
of the material facts and agreeing to brief the issue of the jurisdiction of the Secretary of Agriculture
under section 401 of the FM1A (21 U.S.C. § 671) and any other issue ordered to be briefed by the
Chief ALJ.
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Motion to Initiate Sanctions. On May 1I, 1995, prior to a ruling on Respondent's
Motion to Initiate Sanctions, Respondent filed Respondent's Motion to Withdraw

Respondent's Motion to Initiate Sanctions and Respondent's Motion to Stay Order
of Judicial Officer. On June 6, 1995, the Judicial Officer granted Respondent's
Motion to Withdraw Respondent's Motion to Initiate Sanctions and Respondent's
Motion for Stay Order of Judicial Officer pending the outcome of Respondent's
then-contemplated petition for a writ of certiorari. In re Cecil Jordan, 54 Agric.
Dec. 449 (1995) (Order to Stay Execution).

On October 2, 1995, the Supreme Court of the United States denied

Respondent's petition for a writ of certiorari. Crawford v. United States Dep't of
Agric., 116 S. Ct. 88 (1995). Subsequently, Complainant filed a Motion to Lift Stay
as to Sheryl Crawford, which was granted by the Judicial Officer on February 23,
1996. In re Cecil Jordan, 55 Agric. Dec. 332 (1996). Pursuant to the February 23,
1996, Order Lifting Stay, Respondent was to pay the assessed civil penalty within
30 days after service of the Order Lifting Stay on Respondent, and the
disqualification provisions were to become effective on the 30th day after service
of the Order Lifting Stay on Respondent.

On March 25, 1996, Respondent filed Respondent's Motion to Stay Order of
Judicial Officer, pending the disposition of Respondent's Motion for Leave to File

Petition for Rehearing with the Supreme Court of the United States. On March 28,
1996, prior to the 30th day after service on Respondent of the Order Lifting Stay,
a Temporary Stay Order was issued which provided Complainant with an
opportunity to respond to Respondent's Motion to Stay Order of Judicial Officer.
In re Cecil Jordan, 55 Agric. Dec. 333 (1996) (Temporary Stay Order).

Complainant filed Complainant's Opposition to Respondent's Motion to Stay the
Judicial Officer's Order on April 11, 1996. On May 8, 1996, a Stay Order, which
provides that the "Stay Order shall remain in effect until it is lifted by the Judicial
Officer or vacated by a court of competent jurisdiction," was issued. In re Cecil
Jordan, 55 Agric. Dec. 334 (Stay Order).

On May 7, 1996, Respondent filed a Motion for Leave to File Petition for

Rehearing with the Supreme Court of the United States. The Supreme Court denied

Respondent's motion on June 24, 1996. Crawfordv. United States Dep't of Agric.,
116 S. Ct. 2574 (1996). On April 21, 1997, Complainant filed a Motion to Judicial

Officer to Lift Stay; on May 12, 1997, Respondent filed Respondent's Response to
Motion to Judicial Officer to Lift Stay; and on May 19, 1997, I issued an Order
Lifting Stay Order, which states:

Respondent does not oppose Complainant's Motion to Judicial Officer
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to LiR Stay, but asserts that she has served the entire 1-year disqualification

period (Respondent's Response [to Motion to Judicial Officer to Lift Stay]).

The Decision and Order filed November 19, 1993, disqualifying

Respondent became "effective on the 30th day aRer service of [the] Order on
Respondent," In re Cecil Crawford, supra, 52 Agric. Dec. at 1242, viz.,
December 24, 1993. The November 19, 1993, Order was stayed effective

February 28, 1994, and Respondent was disqualified during the period
December 24, 1993, through February 27, 1994. At no other time was the

disqualification provision in November 19, 1993, Decision and Order in
effect. Therefore, Respondent's request that she be considered to have been

disqualified during the period December 24, 1993, through February 27,
1994, is granted, and Respondent's request that she be considered to have
been disqualified during the periods February 28, 1994, to March 16, 1994;
March 31, 1995, to June 6, 1995; and October 31, 1995, to May 31, 1996, is
denied.

In re Cecil Jordan, 56 Agric. Dec. ___, slip op. at 3-4 (May 19, 1997) (Order Lifting

Stay Orde0.
On May 29, 1997, Respondent filed Respondent's Motion for Reconsideration

of Order Lifting Stay Order reiterating the arguments which she made in

Respondent's Response to Motion to Judicial Officer to Lift Stay, and on June 11,
1997, Complainant filed Complainant's Opposition to "Respondent's Motion for
R¢consideration of Order Lifting Stay Order." On June 13, 1997, I issued an Order
on Reconsideration of Order Lifting Stay Order which provides:

A good faith belief that a stay order has been lifted does not in fact cause a
stay order to be lifted. Instead, action must be taken to lift a stay order. In
re Jackie McConnell, 56 Agric. Dec., slip op. at 3 (Mar. 11, 1996)

(Ruling on Respondent's Motion to Correct Order Lifting Stay). The Rules
of Practice Governing Formal Adjudicatory Proceedings Instituted by the

Secretary (7 C.F.R. §§ 1.130-. 151) (hereinafter Rules of Practice), which are

applicable to this proceeding, provide that "[a]ny motion will be entertained
other than a motion to dismiss on the pleading." (7 C.F.R. § 1.143(h)(1).)

Respondent was fully aware of her right to file a motion to lift a stay and
begin her disqualification period under the Rules of Practice, as evidenced
by Respondent's Motion to Initiate Sanctions filed May 1, 1995.
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I find no basis upon which to disturb the Order Lifting Stay Order
issued May 19, 1997, and Respondent's Motion for Reconsideration of Order
Lifting Stay Order is therefore denied.

In re Cecildordan, 56 Agric. Dec. __, slip op. at4-5 (June 13, 1997) (Orderon
Reconsideration of Order Lifting Stay Order).

On July 15, 1997, Respondent filed Respondent's Motion for Stay requesting that
I stay the May 19, 1997, Order Lifting Stay, In re Cecildordan, supra (May 19,
1997) (Order Lifting Stay Order), and the June 13, 1997, Order on Reconsideration

of Order Lifting Stay, In re Cecil Jordan, supra (June 13, 1997) (Order on
Reconsideration of Order Lifting Stay Order), pending judicial review under the
Administrative Procedure Act. Respondent states:

Respondent desires to seek review of the Judicial Officer's decision in
the United States [d]istfict [c]ourt on the basis that the Judicial Officer's

decisions regarding the calculation of time served by Respondent in regards
to the disqualification period were arbitrary and capricious. There are

numerous events which point to the fact that Respondent believed in good
faith that she was under suspension during the various periods of time
outlined above.

Respondent's Motion for Stay at 2.

On July 15, 1997, Complainant filed Complainant's Response to Respondent's
July 15, Motion for Stay, and on July 16, 1997, the case was referred to the Judicial
Officer for a ruling on Respondent's Motion for Stay filed July 15, 1997.

The Administrative Procedure Act provides:

§ 705. Relief pending review

When an agency f'mds that justice so requires, it may postpone the
effective date of action taken by it, pending judicial review. On such

conditions as may be required and to the extent necessary to prevent
irreparable injury, the reviewing court, including the court to which a case
may be taken on appeal from or on application for certiorari or other writ to

a reviewing court, may issue all necessary and appropriate process to

postpone the effective date of an agency action or to preserve status or fights
pending conclusion of the review proceedings.
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5 U.S.C. § 705.

Respondent has exhausted avenues for judicial review of this administrative
proceeding. In re Cecil Jordan (Decision as to Sheryi Crawford), 52 Agric. Dec.
1214 (1993), affd, 50 F.3d 46 (D.C. Cir.), cert. denied, 116 S. Ct. 88 0995). I have
fully considered and addressed Respondent's belief that she was disqualified during
the pendency of judicial review of the administrative proceeding. In re Cecil
Jordan, supra (May 19, 1997) (OrderLifting Stay Order); In re Cecil Jordan, supra
(June 13, 1997) (Order on Reconsideration of Order Lifting Stay Order). Under
these circumstances, I do not find thatjustice requires that I disturb theOrderLifting

Stay issued May 19, 1997, based upon Respondent's "desire to seek judicial review"
ofln re CecilJordan, supra (May 19, 1997) (Order Lifting Stay Order), and In re

Cecil Jordan, supra (June 13, 1997) (Order on Reconsideration of Order Lifting

Stay Order).
For the foregoing reasons, Respondent's July 15, 1997, Motion for Stay is

denied.

In re: WINSTON T. GROOVER and MARCELLA SMITH.
HPA Docket No. 95-0004.

Dismissal of Complaint as to Marceila Smith filed November 18, 1997.

Robert Ertman, for Complainant.

Rcspond_t, Pro se.
Diami.tml iaawd by Dorothea A.Baker, AdministrativeLaw Judge.

Pursuant to Complainant's Motion therefor, filed October 20, 1997, the

Complaint filed herein is dismissed as to Respondent Marcella Smith.
The Caption of the case henceforth shall be "Winston T. Groover, Respondent."

Copies hereof shall be served upon the parties.
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In re: PIERCE B. TIDWELL, JR. d/b/a TIDWELL NURSERIES.
P.Q. Docket No. 96-0013.

Order of Dismissal and Cancellation of Hearing filed August 7, 1997.

Scott Safian,forComplainant
Respondent,Prose.
Order issued by James W. Hunt, .qdministrative Law Judge.

Complainant's August 4, 1997, motion to dismiss is granted. The Complaint
filed herein on December 21, 1995, is dismissed without prejudice.

The hearing scheduled for August 12, 1997, in Atlanta, Georgia, is canceled.

In re: E. LOTSPEICH.

P.Q. Docket No. 97-0012.

Order of Dismissal filed August 20, 1997.

HowardLevine, forComplainant.
Respondent,Prose.

Order issued by Victor W. Palmer Chief Administrative Law Judge.

FOR GOOD CAUSE SHOWN and at the request of the Complainant this case
is DISMISSED.

In re: CAROL ROBINSON.

P.Q. Docket No. 97-0011.

Order Dismissing Complaint filed August 28, 1997.

James D. Holt, forComplainant
Respondent,Pro se.

Order issued by Edwin S. Bernstein, Administrative Law Judge.

Complainant's motion to dismiss the Complaint is granted. It is ordered that the
Complaint filed herein on April 23, 1997, be dismissed.
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In re: ADELA ANCHANTE de REYES.

P.Q. Docket No. 98-0003.
Order of Dismissal filed December 12, 1997.

SusanC. Golabek,forComplainant.
Respondent,Prose.
Orderissuedby VictorW.PalmerChiefAdministrativeLawJudge.

For Good Cause Shown and upon the Motion of the Complainant, this case is

hereby dismissed.
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MISCELLANEOUS ORDERS

In re: SEQUOIA ORANGE CO., INC.
90 AMA Docket No. F&V 908-6.
Remand Order filed January 3, 1992.

Remandorder-- Postmarkcontrollingif mailed.

TheJudicialOfficerremandedtheproceedingtoChiefJudgePalmertodeterminewhetherPetitioner's
appealwasdeliveredbytheUnitedStatesPostalServiceor,rather,washanddelivered.UndertheRules
ofPractice,Petitioner'sappealisdeemedfiledwhenpostmarked,if deliveredbytheUnitedStatesPostal
Service,butif handdelivered,it is deemedfiledwhenreceivedby the HearingClerk. ThePitney
Bowes,Inc.,postagemeterstampon theenvelopewastimely,buttheHearingClerk'sfilingdate,22
dayslater,wasnottimely.

M. BradleyFlynn,forRespondent.
JamesA. Moody,Washington,D.C.,forPetitioner.
Orderissuedby DonaldA. Campbell,JudicialOfficer.

On August 26, 1991, an Initial Decision and Orderwas filed in this proceeding
by Chief Administrative Law Judge Victor W. Palmer (ALJ) dismissing the Petition
filed by Petitioner, which challenged regulations issued under Marketing Order908
during the years 1979 to 1982, inclusive. The Initial Decision and Order was
received by Petitioner's attorney on August 30, 1991, and a Notice of Effective Date
of Decision and Order was filed by the Hearing Clerk on October 10, 1991, stating
that since the case had not been appealed within the allotted time, the Initial
Decision and Order "became final and effective on October 5, 1991."

On October 22, 1991, Petitioner's appeal was stamped asreceived by the Hearing

Clerk. However, the appeal is dated September 29, 1991, and the envelope, stamped

by the Hearing Clerk as received on October 22, 1991, has a Pitney Bowes, Inc.,
meter stamp dated September 30, 1991, showing U.S. postage of 98 cents.

(Presumably, the private individual stamping the document can stamp itto show any
desired date.) There is no postal department cancellation mark on the meter stamp.

Under the Department's Rules of Practice (7 C.F.R. § 900.69(d) (1991)), a
document such as an appeal "shall be deemed to have been filed when it is

postmarked, or when it is received by the hearing clerk." As I interpret this rule of
practice, ifa document is mailed, the filing date is the date of the postmark, but if
it is hand delivered, or sent through the Department's internal mail system, it is filed

when it is received by the Hearing Clerk. Since the Judicial Officer has no

jurisdiction to hear this appeal if it was not delivered by the United States Postal
Service but, rather, was hand delivered by someone, it is necessary for a
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determination to be made as to whether Petitioner's appeal was hand delivered or

whether it was deposited with the United States Postal Service on September 30,
1991, and delivered by the United States Postal Service to the Department.

Order

This proceeding is remanded to the ALJ for the purpose of conducting a hearing
to determine the circumstances with respect to the filing of Petitioner's appeal. This

hearing should be expedited, insofar as practicable, so that if anyone has a specific
memory as to this particular document, that memory will not fade due to the lapse
of time. Whatever jurisdiction the Judicial Officer presently has will be retained by
the Judicial Officer pending the ALJ's determination as to the circumstances of the

filing of the appeal. Particularly, the ALJ should determine whether the appeal came
through the U.S. Postal Service or whether it was hand delivered by someone not
connected with the U.S. Postal Service. Whether the ALJ permits briefs to be filed

is a matter for the ALJ's discretion. After the ALJ has made his findings and/or
conclusions, the Judicial Officer will determine whether briefs will be permitted as
to this issue.

In re: MILKCO, INC., and HUNTER FARMS, a DIVISION of HARRIS
TEETER, INC.
96 AMA Docket No. M 1-1.

Order filed July 15, 1997.

Charles M. English, Washington, D.C., for Petitioner.

Gregory Cooper, for Respondent.

Order issued by Victor W. Palmer, Chief Administrative Law Judge.

Based on the stipulation of the parties and for good cause, the petition herein is

dismissed without prejudice, except that the petitioners agree not to file any action
or proceeding to recover monies paid under the Settlement Agreement.
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In re: DORA HAMPTON, d/b/a HAMPTON KENNELS.
AWA Docket No. 96-0050.

Modified Order filed July 21, 1997.

Civilpenalty- Disqualification-- Ceaseanddesist- Modificationof order.

TheJudicialOfficermodifiedtheOrderissuedin In re DoraHampton,56Agric.Dec. __ (Jan.15,
1997).TheOrderinIn reDoraHampton,supra,ismodifiedas setforthinaProposedOrderfiledby
Complainantandagreedto byRespondent.

FrankMartin,Jr.,forComplainant.
Respondent,Prose.
InitialdecisionissuedbyVictorW.Palmer,ChiefAdministrativeLawJudge.
Orderissuedby WilliamG.Jenson.JudicialOfficer.

The Acting Administrator of the Animal and Plant Health Inspection Service
[hereinafter Complainant] instituted this disciplinary administrative proceeding
under the Animal Welfare Act, as amended (7 U.S.C. §§ 2131-2159) [hereinafter the

Animal Welfare Act]; the Regulations and Standards issued under the Animal
Welfare Act (9 C.F.R. §§ 1.1-3.142) [hereinafter Regulations and Standards]; and
the Rules of Practice Governing Formal Adjudicatory Proceedings Instituted by the

Secretary (7 C.F.R. §§ 1.130-. 151) [hereinafter the Rules of Practice], by filing a
Complaint on May 8, 1996.

The Complaint alleges that Dora Hampton, d/b/a Hampton Kennels [hereinafter
Respondent], willfully violated the Regulations and Standards on August 2, 1994,
January 31, 1995, August 15, 1995, September 26, 1995, and November 7, I995.

Respondent was served with the Complaint on May 14, 1996. Respondent failed
to answer the Complaint within 20 days as required by section 1.136(a) of the Rules
of Practice (7 C.F.R. § 1.136(a)), and on October 9, 1996, in accordance with
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139), Chief Administrative Law

Judge Victor W. Palmer [hereinafter ChiefALJ] issued a Decision and Order Upon
Admission of Facts by Reason of Default [hereinafter Default Decision] in which
the ChiefALJ: (1) found that Respondent violated the Regulations and Standards

as alleged in the Complaint; (2) issued a cease and desist order directing that
Respondent cease and desist from violating the Animal Welfare Act and the
Regulations and Standards; (3) assessed a civil penalty of $10,000 against
Respondent; and (4) suspended Respondent's license under the Animal Welfare Act
for 60 days and continuing thereafter until Respondent demonstrates that she is in
full compliance with the Animal Welfare Act and the Regulations and Standards and

pays the assessed civil penalty (Default Decision at 5).
On October 16, 1996, Respondent appealed to the Judicial Officer to whom the
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Secretary of Agriculture has delegated authority to act as final deciding officer in the

Department's adjudicatory proceedings subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R.
§ 2.35). 1 On December 3, 1996, Complainant filed Complainant's Opposition to
Motion by Respondent Dora Hampton to Set Aside Default. On January 6, 1997,
the case was referred to the Judicial Officer for decision.

On January 15, 1997, the Judicial Officer filed a Decision and Order in which
Respondent was found to have violated the Regulations and Standards. In re Dora

Hampton, 56 Agric. Dec. , slip op. at 10-13 (Jan. 15, 1997). Moreover,

Respondent's Animal Welfare Act license was suspended for 60 days, Respondent
was assessed a civil penalty of $10,000, and Respondent was ordered to cease and
desist from violating the Animal Welfare Act and the Regulations and Standards.
In re Dora Hampton, supra, slip op. at 23-25.

On July 7, 1997, Respondent filed two motions for modification of the civil

penalty assessed in the Order issued in In re Dora Hampton, supra. On July 17,
1997, Complainant filed a Motion to Modify Order and Proposed Order.
Complainant states "[R]espondent has been contacted by [C]omplainant's attorney
and [Respondent] does not object to the [C]omplainant's proposed order."
(Complainant's Motion to Modify Order at I.) On July 17, 1997, the case was

referred to the Judicial Officer for a ruling on Respondent's and Complainant's
motions.

Respondent's July 7, 1997, motions, as supplemented by Respondent's agreement
to the Proposed Order filed by Complainant on July 17, 1997, are granted.
Complainant's July 17, 1997, Motion to Modify Order, which I find Respondent has

joined, is granted. The Order in the Decision and Order issued in this proceeding
on January 15, 1997, In re Dora Hampton, supra, is modified as set forth in the

Proposed Order filed by Complainant on July 17, 1997, and agreed to by
Respondent, as follows:

Order

1. Respondent is assessed a civil penalty of $10,000 which is suspended
provided that Respondent does not violate the Animal Weltare Act or the

Regulations and Standards issued under the Animal Welfare Act for a period of 10

_Thepositionof JudicialOfficerwasestablishedpursuantto theActofApril4, 1940(7 U.S.C.§§
450c-450g);ReorganizationPlanNo.2of 1953,18Fed.Reg.3219(1953),reprintedin5 U.S.C.app.
at 1490-91(1994);andsection212(a)(l)oftheDepartmentofAgricultureReorganizationActof 1994
(7 U.S.C.§ 6912(a)(i)).
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years from the effective date of this Order.
2. Respondent, her agents and employees, successors and assigns, directly or

through any corporate or other device, shall cease and desist from violating the
Animal Welfare Act and the Regulations and Standards issued under the Animal

Welfare Act, and in particular, shall cease and desist from:
a. Failing to provide housing facilities for dogs that are structurally

sound and maintained in good repair so as to protect dogs from injury, contain dogs

securely, and restrict other animals from entering;
b. Failing to clean and sanitize surfaces of housing facilities for dogs;
c. Failing to construct primary enclosures for dogs so that they

provide sufficient space for dogs;
d. Failing to keep the premises, including buildings and surrounding

grounds, in good repair, clean, and free of wash, junk, waste, and discarded matter;
e. Failing to control weeds, grasses, and bushes in order to protect

dogs from injury and facilitate the required husbandry practices;
f. Failing to provide for the regular and frequent collection, removal,

and disposal of animal and food wastes, bedding, debris, garbage, water, other fluids
and wastes, and dead animals, in a manner that minimizes contamination and disease

risks;

g. Failing to remove excreta from primary enclosures daily to
prevent soiling of dogs and to reduce disease hazards, insects, pests, and odors; and

h. Failing to provide building surfaces in contact with the animals in
outdoor housing facilities for dogs that are impervious to moisture.

3. Respondent is permanently disqualified from obtaining a license under the
Animal Welfare Act and the Regulations issued under the Animal Welfare Act.

In re: DAVID M. ZIMMERMAN.
AWA Docket No. 94-0015.

Stay Order filed August 8, 1997.

FrankMartin,Jr.,forComplainant.
DavidA. Fitzsimons& ElizabethJ.Goldstein,Harrisburg,PA,forRespondent.
Orderissuedby WilliamG.Jenson,JudicialOfficer.

On June 6, 1997, the Judicial Officer issued a Decision and Order concluding
that David M. Zimmerman [hereinafter Respondent] willfully violated the Animal
Welfare Act, as amended (7 U.S.C. §§ 2131-2159) [hereinafter the Animal Welfare
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Act], and the regulations and standards issued under the Animal Welfare Act
(9 C.F.R. §§ 1.1-3.142) [hereinafter the Regulations and Standards]. In re DavidM.
Zimmerman, 56 Agric. Dec. __, slip op. at 24-35 (June 6, 1997). Respondent was
served with the Decision and Order on June 11, 1997.

The Decision and Orderassesses Respondent a civil penalty of $51,250, to be

paid within 60 days after service of the Decision and Order on Respondent, viz.,
August 10, 1997, and suspends Respondent's Animal Welfare Act license for 60
days, effective on the 30th day after service of the Decision and Order on

Respondent, viz., July 11, 1997. In re DavidM. Zimmerman, supra, slip op. at .61-
62.

On August 7, 1997, Respondent filed an Application For Stay Pending Review
in which Respondent states thathe has contemporaneously filed a petition for review
of the Judicial Officer's June 6, 1997, Decision and Order with the United States

Court of Appeals for the Third Circuit and reques_.sa stay pending the outcome of
proceedings for judicial review. On August 8, 1997, the case was referred to the

Judicial Officer for a ruling on Respo:adent'sApplication For Stay Pending Review.
On August 8, 1997, Frank Martin, Jr.,attorney for Complainant in this proceeding,
informed the Judicial Officer by telephone that Complainant does not oppose
Respondent's Application For Stay Pending Review.

Respondent's Application For Stay Pending Review is granted. The Order issued

in this proceeding on June 6, 1997, is hereby stayed pending the outcome of
proceedings for judicial review.

This Stay Order shall remain effective until it is lifted by the Judicial Officer or
vacated by a court of competent jurisdiction.

In re: MICHAEL L. KREDOVSKI AND BIO-MEDICAL ASSOCIATES,
INC.
AWA Docket No. 95-0035.

Supplemental Order filed December 24, 1997.

SharleneA. Deskins,forComplainant.
RonaldT.Derenzo,Pottsville,PA,forRespondents.
Orderissuedby EdwinS. Bernstein,AdministrativeLawJudge.

Upon the motion of complainant, the Animal and Plant Health Inspection
Service, respondents' license as a dealer underthe Animal Welfare Act, as amended,
will be suspended from December 28, 1997, to January 3, 1998.

This order shall be effective upon issuance.
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In re: BALBACH LOGGING, DANNY WILLIAM BALBACH, and PAIGE
PAMELA BALBACH.
DNS Docket No. FS-97-0001.

Order Dismissing Appeal filed August 4, 1997.

LeftPolinJones,forFS.
RichardC.Boardman,Boise,ID,forRespondent.
Orderissuedby DorotheaA. Baker,AdministrativeLawJudge.

Counsel for Respondents and the Debarring Official filed a Joint Stipulation for
Dismissal on July 31, 1997. The appeal petition filed on April 15, 1997, is hereby
dismissed.

In re: MMI INTERNATIONAL CORPORATION, MILK MAID, INC., and
HARJIT SINGH.
DNS Docket No. CCC-96-0001.

Order Dismissing Appeal Petition filed August 11, 1997.

MaureenT.LaPiana,forFAS.
Respondent,Prose.
Orderimbedby VictorW.Palmer,ChiefAdministrativeLawJudge.

On July 25, 1997, the DebarringOfficial, August Schumacher, Jr.,Administrator
of the Foreign Agricultural Service (FAS), filed a motion to dismiss Respondents'

appeal on the basis that the Office of Administrative Law Judges does not have
jurisdiction to consider the appeal, as it was not filed within the time period required
by 7 C.F.R. § 3017.515. Respondents filed a response to the motion to dismiss on

August 5, 1997.
The Debarring Official notified Respondents of his final decision to debar by a

letter dated June 16, 1997. The letter was sent certified mail, return receipt

requested. The signature and date on the return receipt indicate that the letter was
received by MargaretSingh mon June 18, 1997. The letteradvised Respondents that:

_MargavetSinghis the cunent ownerof RespondentMMIInternational,andis thewifeof
RespondentHarjitSingh.
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You may appeal this decision to the Office of Administrative Law Judges
(OALJ) pursuant to 7 C.F.R. § 3017.515. The appeal must be in writing and
filed with the Hearing Clerk, OALJ, United States Department of Agriculture,
Washington, D.C. within 30 days of your receipt of this letter.

Motion to Dismiss Appeal, Attachment 1 at 3 (emphasis added).
On June 15, 1997, Respondents filed a request for extension of time in which to

file an appeal on the basis that Respondent Harjit Singh was incarcerated at the time
the notice was issued, and had been unable to obtain counsel. I denied the request
for additional time based on a lack of jurisdiction underthe regulations. The Order
reiterated that an appeal must be filed within 30 days of the date Respondents
received the Notice of Debarment.

Respondents appealed the debarment by a letter dated July 18, 1997. The letter

was faxed to the Hearing Clerk on Saturday, July 19, 1997, and was actually
received and stamped by the Hearing Clerk the following Monday, July 21, 1997--
33 days atter the Notice of Debarment was received.

The regulations require that appeals of decisions to debar must be filed with the

Hearing Clerk within 30 days of receiving the decision. 7 C.F.R. § 3017.515(a). In
re: Leon Howard, 53 Agric. Dec. 1400 (1994), held that appeals of debarment
actions not received within 30 days must be dismissed as untimely. Furthermore,
debarment decisions which are not issued within 45 days are vacated as not in

accordance with the law. In re: RobertM. Miller, 53 Agric. Dec. 1411 (1994); In
re: Maple Hill Farms, Inc., 53 Agric. Dec. 1415 (1994); In re: Young's Food Stores,
Inc., 53 Agric. Dec. 1403 (I 994); In re: Jerry Reeves, East Arkansas Insurance, 54
Agric Dec. 374 (1995); In re: Newell Vance Williams, 54 Agric. Dec. 1087 (1995);
In re: Lewis Eugene McCravy, Jr., 55 Agric. Dec. 254 (1996). All of the above

cases stressed that time is of the essence in debarment proceedings and that time
lines must be enforced against all parties with equal consistency.

Respondents do not deny that the Appeal was not filed within 30 days. Instead,
they claim that it was their understanding based on conversations with the Office of

the Hearing Clerk and OALJ staff, that when computing the time for filing,
Saturdays and Sundays are counted, but federal holidays are excluded. Accordingly,
Respondents claim that the July 4 holiday added an extra day to their filing time.

The regulations only state that the appeal shall be filed within 30 days. There is
no provision regarding computation of time. The Office of the Hearing Clerk,
however, advised Respondents of the usual method of calculating a deadline, which
requires that all days be counted unless the final day of the time period falls on a
Saturday, Sunday, or Federal Holiday, in which case the period is extended to the
end of the next business day.
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This advice may have causedRespondentsgenuine confusionas to the proper
method of calculatingthe filing deadline;however, the fact that the Appeal was
backdatedto July 18--the correct filing deadline-suggests that Respondentswere
awareof the properdeadlineandsimply missedit. In any case, Respondentshad
official notice that the appealmust befiled no laterthan30 days afterreceiptof the
Notice of Debarment.Despite this, the appealwas not filed until 33 days afterthe
decision was received.

Althoughit mayappearharshto dismissapetitionforbeing onlythreedayslate,
allowingan exception in one case would requireexceptionsto be grantedin every
case. Time is of the essence in debarmentproceedings. To avoid inequitiesand
timely processdebarmentproceedings,time limitationsmustbe strictlyconsnued.
Accordingly, the DebarringOfficial's motion must be granted, and the petition
dismissed.

Order

Respondentspetition appealingthe June 16, 1997 decision of the Debarring
Official is herebydismissed.

Copiesof this Ordershallbe servedon the parties.

In re: NORMAN THOMAS MASSEY.
FCIA Docket No. 96-0005.
Ruling on Motion for Summary Judgment and Order filed June 2, 1997.

No genuine issue of material fact - Collateral estoppel - Conviction - Willful and intentional
submission of false information to FCIC - Disqualification.

Chief AdministrntiveLaw JudgeVictor W. Palmergrantedthe motion forsummaryjudgment on the
groundsthat Respondentwas collaterallyestopped fromrelitigating the issueof whetherIg willfully
and intentionallysubmittedfalse informationto FCIC,andtherefore,there remainedno genuine issue
of materialfact to b¢ decided.

KimbcrlyE. An'igo,forComplainant.
Leahg. Cooper,Princeton, KV, forRespondent.
Ruling on Motionfor Summary Judgnaentand Order issued by Victor W.Palmer, ChiefAdministrative
Law ,htdge.

This is a proceeding under the FederalCrop Insurance Act, as amended (7
U.S.C. §§ 1501 et seq.) (hereinafterreferredto as the Act) and the regulations
promulgatedthereunder,governingtheadministrationofthe FederalCropInsurance
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Program (7 C.F.R. Part400, hereinafter referredto asthe regulations). The Manager
of the Federal Crop Insurance Corporation (FCIC) filed a Complaint on May 3,
1996, pursuant to 7 U.S.C. § 1506(n) which provides that:

If a person willfully and intentionally provides any false or inaccurate
information to the Corporation, or to any insurer with respect to an insurance
plan or policy under this chapter; the Corporation may, after notice and an
opportunity for a hearing on the record-

(A) impose a civil fine of not to exceed $10,000 on the person; and
(B) disqualify the person from purchasing catastrophic risk protection or
receiving noninsured assistance for a period of not to exceed 2 years, or
from receiving any other benefit under this chapter for a period of not to
exceed 10 years.

The Complaint alleges that Respondent submitted a disaster claim to FCIC which

falsely showed a zero yield for his soybean crops on farm serial number 1159; and
that Respondent claimed that soybeans sold from farm serial number 1159 were
from farm serial number 2400.

Respondent filed an Answer and Request for Oral Hearing on June 7, 1996,

beyond the time allowed. The agency did not take any further action until April 17,
1997, when it filed a Motion for Summary Judgment based on Respondent's
conviction on an analogous criminal charge. Respondent was served with the
Motion but failed to respond.

Section 1.143 of the Rules of Practice Governing Formal Adjudicatory
Administrative Proceedings Instituted by the Secretary authorizes the Judge to
entertain any motion other than a motion to dismiss on the pleadings. Motions for
summary judgment are appropriate when--based on the pleadings, affidavits, and
other forms of evidence relevant to the merits--there is no genuine issue of material
fact to be decided, and the movant is entitled to judgment as a matter of law.

Complainant submitted with its Motion for Summary Judgment: a copy of a
sworn statement made by Respondent; a Grand Jury Indictment from the Western

District of Kentucky; and a Judgment from the Western District of Kentucky.
Complainant maintains that summary judgment is proper because the doctrine of

collateral estoppel precludes Respondent from relitigating the issue of whether he

willfully and intentionally submitted false information to FCIC, thereby leaving no
issue of material fact to be decided.

Collateral estoppel precludes the relitigation of an issue if: 1) the issue is
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identical in both proceedings; 2) resolution of the issue was essential to the prior

judgment; 3) the party was adequately represented in the prior proceeding; and 4)
the issue was fully litigated in the prior proceeding. See Mintzmyer v. Dep 't of the
Interior, 84 F.3d 419, 423 (Fed. Cir. 1996); Ramsey v. United States Immigration
and Naturalization Serv,, 14 F.3d 206, 210 (4th Cir. 1994); Blohm v. Comm 'r of
Internal Revenue, 994 F.2d 1542, 1553 (1 lth Cir. 1993); Delta Rocky Mountain

Petroleum, Inc., 726 F. Supp. 278, 282 (D. Colo. 1989).

Respondent was indicted in the Western District of Kentucky on two counts.
The first count alleged that:

Norman Thomas Massey . . . knowingly made and caused to be made a

materially false statement and report to the Federal Crop Insurance Corporation
(FCIC) for the purpose of influencing the action of the FCIC and its agent,
American Agrisurance Company, upon an application for crop insurance
benefits: namely, the defendants prepared and submitted to American

Agrisurance a Production Worksbeet which claimed that Massey's farm,
designated Farm Serial Number 1159, had experienced a total loss of the 1993
soybean crop, and the defendants certified that information to be true and
complete, when in fact, as the defendants then well knew, that information was
false.

(Motion for Summary Judgment, Appendix). The second count alleged that
Respondent made a false statement to the Commodity Credit Corporation.
Respondent was found guilty on both counts.

The requirements for collateral estoppel are met. The issue of whether
Respondent willfully and intentionally provided false information to FCIC was
necessarily determined in the criminal trial in the Western District of Kentucky.
Respondent was a party in the criminal proceeding; and the issue was fully litigated
with the judgment t'mal.

Respondent is, therefore, estopped from claiming that he did not willfully and
intentionally submit false statements to FCIC. As such there are no questions of
material fact to be decided at a hearing. Accordingly, Complainant's Motion for

Summary Judgment is granted and the following Order is Issued.

Order

It is found that Respondent has willfully and intentionally provided false and
inaccurate information to the Federal Crop Insurance Corporation or to an insurer
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with respect to an insurance plan or policy under the Act.

Pursuant to section 506 of the Act (7 U.S.C. § 1506), Respondent, and any entity
in which he retains substantial beneficial interest aRerthe period of disqualification
has commenced, is disqualified from purchasing catastrophic risk protection or

receiving noninsured assistance for a period of two years, or from receiving any
other benefit under the Act for a period often years. The period of disqualification
shall be effective 335 days after this decision is served on the Respondent unless
there is an appeal to the Judicial Officer pursuant to § 1.145.

If the period of disqualification would commence after the beginning of the crop
year, and the Respondent has a crop insurance policy in effect, disqualification will
commence at the beginning of the following crop year and remain in effect for the
entire period specified in this decision.

In re: LINDSAY FOODS, INC., and GARY C. LINDSAY, PRESIDENT,
LINDSAY FOODS, INC.
FMIA Docket No. 96-0003.

Remand Order filed August 28, 1997.

Motiontodismiss-- Motionconcerningcomplaint--Rulesof practicebinding-- Remandorder.

TheJudicialOfficervacatedChiefAdministrativeLawJudgePalmer's(ChiefALJ)Dismissalof Case
forLackof Jurisdictionandremandedthecaseforfurtherprocedurein accordancewith theRulesof
Practice.Respondents'MotionforSummaryJudgmentandDismissalis a motionto dismissonthe
pleadingswhich,in accordancewith 7 C.F.R.§ 1.143(b)(1),cannotbeentertained.In addition,
Respondents'Motionfor SummaryJudgmentand Dismissalis a motionconcerningthe complaint
which,inaccordancewith7 C.F.R.§ 1.143(b)(2),maynotbemadeafterthetimeallowedforfilingan
answer.Respondents'answerwasdueinmid-January1996,andRespondents'MotionforSummary
JudgmentandDismissalwas filedon March4, 1997.

JaneH.SettleandHowardD. Levine,forComplainant.
RobertG.Hibbert,Washington,D.C.,forRespondent.
Initialdecisionissuedby VictorW. Palmer,ChiefAdministrativeLawJudge.
RemandOrderissuedby WilliamG.Jenson,JudicialOfficer.

The Administrator of the Food Safety and Inspection Service, United States
Department of Agriculture [hereinafter Complainant], instituted this administrative

proceeding under the Federal Meat Inspection Act, as amended (21 U.S.C. §§ 601-
695) [hereinafter the FMIA]; and the Rules of Practice Governing Formal

Adjudicatory Proceedings Instituted by the Secretary (7C.F.R. §§ 1.130-. 151) and
the Rules of Practice Governing Proceedings Under theFederal Meat Inspection Act



1644 FEDERALMEATINSPECTIONACT

(9 C.F.R. §§ 335.1-.40) [hereinatter the Rules of Practice], by filing a Complaint on
December 8, 1995.

The Complaint alleges, inter alia, that: (1) Respondent Lindsay Foods, Inc., is
a corporation which operates a meat processing establishment and is a recipient of
meat inspection services under Title I of the FMIA (Compi. ¶ l(a)); (2) Respondent
Gary C. Lindsay is an individual responsibly connected to Respondent Lindsay
Foods, Inc. (Compi. ¶ I(b)); (3) on or about April 3, 1995, Respondent Gary C.
Lindsay was convicted in the Criminal Division of the Circuit Court for Milwaukee
County in the State of Wisconsin of 12 violations ofWis. Stat. § 97.10(1) for selling
misbranded ground beef products (Compl. ¶ lI); and (4) Lindsay Foods, Inc., and

Gary C. Lindsay [hereinafter Respondents] are unfit to engage in any business
requiring inspection service under Title I of the FMIA, within the meaning of
section 401 of the FMIA (21 U.S.C. § 671) (Compl. ¶ Ill). Complainant requests
the issuance of an order withdrawing inspection service under Title I of the FMIA

from Respondents for a period of 5 years (Compl. at 3).
On December 22, 1995, Respondents filed an Answer: (1) admitting that

Respondent Lindsay Foods, Inc., is a corporation which operates a meat processing
establishment and is a recipient of meat inspection services under Title I of the

FMIA (Answer ¶ I); (2) admitting that Respondent Gary C. Lindsay is an individual

responsibly connected to Respondent Lindsay Foods, Inc. (Answer ¶ I); (3)
admitting that on or about April 3, 1995, Respondent Gary C. Lindsay was
convicted inthe Criminal Division of the Circuit Courtfor Milwaukee County in the
State of Wisconsin of 12 violations of Wis. Star. § 97.10(1) for selling misbranded

ground beef products, but reserving "the right to further describe the circumstances
and the events which led to the plea and finding by the Milwaukee County Circuit

Court" (Answer II); (4) denying that Respondents are unfit to engage in any business
requiring inspection service under Title I of the FMIA, within the meaning of
section 401 of the FMIA (21 U.S.C. § 671) (Answer ¶III); and (5) stating that

Respondents "are responsible perveyors [sic] of wholesome, unadulterated meat

products and are entitled to continued service under Title I of the FMIA" (Answer
¶III).

On March 4, 1997, Respondents filed a Motion for Summary Judgment and

Dismissal stating that:

Respondent[s] hereby move[] for Summary Judgment and Dismissal in
the above-captioned proceeding. As discussed in further detail below, the

Complaint and Answer having been filed, this matter can be fully resolved
as a matter of law without the need for an Administrative Hearing. More
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specifically, Complainant has failed to satisfy the jurisdictional requirement

specified in [s]ection 401 of the Federal Meat Inspection Act (21 U.S.C. 671)
in that it has failed to allege the existence of a criminal conviction which

would provide the necessary pretext for such a proceeding. Accordingly, the
matter should be immediately dismissed.

Motion for Summary Judgment and Dismissal at 1.

On March 6, 1997, Complainant filed Complainant's Preliminary Response to
Respondents' Motion for Summary Judgment and Dismissal (footnote omitted)
[hereinafter Complainant's Response] in which Complainant contends that
Respondents' Motion for Summary Judgment and Dismissal should be denied

because: (1) Respondents' Motion for Summary Judgment and Dismissal is a
motion to dismiss on the pleading which, in accordance with section 1.143(b)(1) of

the Rules of Practice (7 C.F.R. § 1.143(b)(1)), may not be entertained; and (2)
Respondents' Motion for Summary Judgment and Dismissal is a motion concerning
the Complaint that was filed after Respondents' Answer was due and in accordance

with section 1.143(b)(2) of the Rules of Practice (7 C.F.R. § 1.143(b)(2)), may not
be made after the time allowed for filing an answer.

On March 7, 1997, Respondents filed Respondent's [sic] Reply to Complainant's
Response stating that:

Respondents' [March 4, 1997, m]otion seeks [s]ummary [j]udgment ....
Motions to [d]ismiss on the [p]leading as contemplated by the Rules of
Practice encompass [m]otions seeking a substantive resolution of a

proceeding based upon technical or other procedural defects in the pleadings
themselves .... In the instant case, Respondent does not allege any technical
defects in the pleadings. To the contrary, it [sic] argues that, taking the
pleadings as a given, the issue now can and should be resolved as a matter

of law. Complainant's efforts to relabel it do nothing to change the essential
character of this Summary Judgment Motion.

Complainant's suggestions regarding timeliness are also without merit.

•.. Complainant [sic] is not alleging formal or technical problems with the

complaint of the sort contemplated by 7 C.F.R. 1.143(b)(2). Again, the issue
is not a technical defect but a broader matter of substantive law.



1646 FEDERAL MEAT INSPECTION ACT

Respondent's [sic] Reply to Complainant's Response at 1-2.
On March 13, 1997, Complainant filed Complainant's Comments Regarding

Respondent's Reply to Complainant's Response, and on March 21, 1997, Chief
Administrative Law Judge Victor W. Palmer [hereinafter ChiefALJ] filed Dismissal
of Case for Lack of Jurisdiction. The ChiefALJ held that:

Respondents' challenge to the Department's jurisdiction in this case
must be considered. Good jurisprudence does not permit its consideration

to be precluded by the fact that it was raised late in the proceedings and
subsequent to the filing of Respondents' answer.

Federal courts have long recognized thatjurisdictional challenges may

be raised at any time ....

Obviously, it would be entirely inappropriate for a federal
administrative agency to retain jurisdiction in circumstances where a federal
court would not, just because the jurisdictional question was raised in a
motion filed later than the agency's rules of practice otherwise permit. See
7 C.F.R. § 1.143(b)(2). Nor is it proper to treat the motion merely as a
motion to dismiss on the pleadings which may not be entertained under the

rules of practice. See 7 C.F.R. § 1.143(b)(1).

The jurisdictional question raised by Respondents is whether the

imposition of an order requiring payment of a forfeiture constitutes a
conviction within the meaning of the [FMIA]. If it does not, then this forum

is without jurisdiction to withdraw federal inspection from Respondents. To
nonetheless go to hearing would be a waste of governmental resources and

would place an unconscionable burden upon the Respondents. There is
established Departmental precedent for rendering a decision without a

hearing when officially noticed court documents show there is not any
material issue of fact needing resolution in the case. In re Veg-Mix, Inc., 44

Agric. Dec. 1583, 1590 (1985), a_ffdandremanded, 832 F.2d 601 (D.C. Cir.
1987); In re The Cairo Produce Co., 48 Agric. Dec. 602, 627-628 (1989);
and In re Granqff's Wholesale Fruit & Produce, Inc., 54 Agric. Dec. 1375,



LINDSAYFOODS,INC.,etal. 1647
56Agric.Dec. 1643

1379 (1995).

Dismissal of Case for Lack of Jurisdiction at 3-4.
Moreover, the Chief ALJ concluded that:

Obviously, the imposition of the civil forfeiture upon Gary C. Lindsay,
the President of Lindsay Foods, Inc., cannot under the laws of the State of

Wisconsin, be interpreted as amounting to his conviction for a crime.

Therefore, neither he nor the corporate Respondent come within the subject
matterjurisdiction of 21 U.S.C. § 671 which authorizes this proceeding for
withdrawal of federal inspection against a business because it or someone

responsibly connected with it "has been convicted in any Federal or State
court .... "

Accordingly, Respondents' Motion for Summary Judgment and
Dismissal is hereby granted, and a judgment of dismissal is entered subject
to Complainant's right of appeal as set forth in the Rules of Practice.

Dismissal of Case for Lack of Jurisdiction at 6-7.

On May 23, 1997, Complainant appealed to the Judicial Officer to whom the

Secretary of Agriculture has delegated authority to act as final deciding officer in the
Department's adjudicatory proceedings subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R.

§ 2.35). j On June 9, 1997, Respondents filed Respondents' Reply to Complainant's
Appeal, and on June 20, 1997, Complainant filed Complainant's Response to
Respondents' Reply to Complainant's Appeal. On June 23, 1997, the case was

referred to the Judicial Officer for decision, and on June 27, 1997, Respondents filed
Respondents' Supplemental Reply.

Based upon a careful consideration of the record in this proceeding, the

Dismissal of the Case for Lack of Jurisdiction is vacated and the proceeding is
remanded to the Chief ALJ for further procedure in accordance with the Rules of

Practice. This Remand Order is based solely on my conclusions that Respondents'
Motion for Summary Judgment and Dismissal is a motion to dismiss on the
pleading, that Respondents' Motion for Summary Judgment and Dismissal is a

_ThepositionofJudicialOfficerwasestablishedpursuantto theActof April4, 1940(7 U.S.C.§§
450c-450g);section4(a) of ReorganizationPlanNo. 2 of 1953,18Fed. Reg. 3219,3221(1953),
reprintedin 5 U.S.C.app. § 4(a)at 1491(1994);and section 212(a)(1)of the Departmentof
AgricultureReorganizationActof 1994(7U.S.C.§ 6912(a)(1)).
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motion concerning the Complaint which was not filed within the time allowed for

filing an answer, and that the Chief ALJ committed procedural error by granting
Respondents' Motion for Summary Judgment and Dismissal?

Section 1.143(b) of the Rules of Practice provides:

§ 1.143 Motions and requests.

(b) Motions entertained. (1) Any motion will be entertained other than
a motion to dismiss on the pleading.

(2) All motions and request [sic] concerning the complaint must be
made within the time allowed for filing an answer.

7 C.F.R. § 1.143(b).

Respondents' Motion for Summary Judgment and Dismissal by its very terms is
a motion to dismiss on the pleadings. Specifically, Respondents seek dismissal of

the proceeding based on the Complaint, as follows:

Complainant has failed to satisfy the jurisdictional requirement specified in
[s]ection 401 of the Federal Meat Inspection Act (21 U.S.C. 671) in that it
has failed to allege the existence of a criminal conviction which would
provide the necessary pretext for such a proceeding. Accordingly, the matter
should be immediately dismissed.

Motion for Summary Judgment and Dismissal at 1 (emphasis added).

Respondents contend however that "[m]otions to dismiss on the [p]leading as
contemplated by the Rules of Practice encompass [m]otions seeking substantive
resolution of a proceeding based on technical or other procedural defects in the

pleadings themselves." (Respondent's [sic] Reply to Complainant's Response at 1.)
Respondents appear to base their contention on section 1.137(a) of the Rules of
Practice which provides that the parties may amend their pleadings, as follows:

§ 1.137 Amendment of complaint, petition for review, or answer;
joinder of related matters.

21reachnoconclusioninthisRemandOrderregardingthemeritsofComplainant'scase,themerits
ofRespondents'rebuttal,ortheChiefALJ'sconclusionsregardingthemeritsofthisproceeding.
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(a) Amendment. At any time prior to the filing of a motion for a

hearing, the complaint, petition for review, answer, or response to petition
for review may be amended. Thereafter, such an amendment may be made

with consent of the parties, or as authorized by the Judge upon a showing of
good cause.

7 C.F.R. § 1.137(a).

Respondents argue that since the parties may amend their pleadings under the
Rules of Practice, "the proper remedy for.., procedural defects is correction of the

pleadings, not dismissal of the action." (Respondent's [sic] Reply to Complainant's
Response at 1-2 (footnote omitted).)

While I find nothing to support Respondents' contention that the ability of the
parties to amend pleadings in accordance with section 1.137(a) of the Rules of

Practice is connected to the prohibition in section 1.143(b)(1) of the Rules of

Practice on entertaining motions to dismiss on the pleadings, I note that section

1.137(a) of the Rules of Practice does not place any limits on the nature of the

amendments that parties may make to their pleadings. In accordance with section

1.137(a) of the Rules of Practice (7 C.F.R. § 1.137(a)), a complainant may amend

a complaint to correct substantive defects as well as technical or procedural defects,
and may even amend a complaint to add additional allegations 3 or conform the

complaint to the proof. 4 Moreover, the Judicial Officer has long held that

administrative law judges should liberally grant motions to amend complaints. 5

3SeeIn re John T. Gray, 55 Agric.Dec. 853, 855-57 (1996) (stating the administrativelaw judge's
denialof complainant'smotionto amendthecomplaintto addanallegationwas inerror);In re Onofrio
Calabrese, 51Agile. Dec. 131,142-43(1992)(affirmingthe administrativelawjudge'srulingallowing
complainantto amendthe complaintduringthe hearingto addallegations),appeal docketed sub nora.
Balice v. USDA, No. CV-F-92-5483-GEB(E.D. Cal. July21, 1992).

4SeeIn re John T. Gray, 55 Agric.Dec. 853, 855-57 (1996) (statingthe administrativelawjudge's
denialof complainant'smotionduringthe hearing to amend the complaintto conform to the evidence
was inerror);In re Gary R. Edwards, 52Agric.Dec. 1365, 1366 (1993) (RemandOrde0 (holding that
it was errorfortheadministrativelawjudge to denycomplainant'smotionto amend the complaintto
conform to the proof which complainant offeredduringthe hearing); In re Steinberg Bros. Co., 43
Agric. Dec. 1878, 1903 (1984) (stating that a motion to conform pleadings to the evidence is
appropriateeven though the rulesof practicedo not expresslyprovidefor such amotion).

5SeeIn re Durward W. Starr, 53 Agric. Dec. 461,466 n.2 (1994) (stating that administrativelaw
judgesshould liberallygrantmotions to amendcomplaints,with a continuancegranted, if necessary,
to enablerespondentsto preparean adequatedefense), aff'd inpart and rev'd inpart, No.5:94cv i 18
(D.Vt. July 20, 1995). (Courtaffirmedrevocation order in less than all grounds foundby the Judicial
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Therefore, even if I found the connection between the ability of the parties to

amend their pleadings and the prohibition on entertaining motions to dismiss on the
pleadings suggested by Respondents, I would not find, as Respondents argue, that
the prohibition on entertaining motions to dismiss on the pleadings only relates to
motions to dismiss based on technical or procedural defects in pleadings. Rather,

using Respondents' logic, the prohibition on entertaining motions to dismiss would
relate to any amendment to a pleading that a party could make in accordance with
section 1.137(a) of the Rules of Practice (7 C.F.R. § 1.137(a)), which amendments
include the addition of allegations which give the Secretary subject matter

jurisdiction and allegations which state a claim upon which relief could be granted.
The Rules of Practice do not define the term "motion to dismiss on the pleading."

However, I fred no basis for holding that the prohibition on entertaining motions to
dismiss on the pleadings in section 1.143(b)(1) of the Rules of Practice (7 C.F.R. §
1.143(b)(1)) only relates to motions which seek substantive resolution of a

proceeding based on technical or other procedural defects in the pleadings.
Respondents' Motion for Summary Judgment and Dismissal clearly seeks dismissal
of this proceeding and the basis for Respondents' motion is the purported failure of
Complainant to allege facts in its pleading which give the Secretary jurisdiction to
withdraw inspection services under Title I of the FMIA from Respondents.

Section 1.143(b)(1) of the Rules of Practice (7 C.F.R. § 1.143(b)(1)) prohibits
administrative law judges and the judicial officer from entertaining a motion to
dismiss on the pleading? I fmd nothing in section 1.143(b)(1) of the Rules of

Officer), appeal withdrawn, No. 95- _ (2d Cir. Jan. 4, 1996); In re Dr. Dane O. PetO', 43 Agric.
Dec. 1406, 1436 n.30 0984) (stating that administrative law judges should liberally grant motions to
amend complaints, with a continuance granted, if necessary, to enable respondents to prepare an

adequate defense), a.O"d,No. 3-84-2200-R (N.D. Tex. June 5, 1986).

6See In re Far West Meats, 55 Agric. Dec. 1045, 1049 (Clarification of Ruling on Certified

Questions) (stating that 7 C.F.R. § 1.143(bX !) prohibits an administrative law judge from entertaining
a motion to dismiss on the pleading); In re AlloAirtraneport, Inc., 50 Agric. Dec. 412, 414 (1991)
(Remand Order) (holding that the administrative law judge erred in dismissing the complaint since the

judicial officer and the adminisWative lawjndge are bound by the Rules of Practic_ which provide that
any motion will be entertained other than a motion to dismiss on the pleading); In re Hermiston

Livestock Co., 48 Agri¢. Dec. 434 (1989) (Ruling on Certified Question) (stating that the judicial
officer, as well as the administrative law judge, is bound by the Rules of Prance, and that under the

Rules of Practice, the judicial officer has no discretion to entertain a motion to dismiss on the

pleading). See generally In re Don Fan Liere, 34 Agri¢. Dec. 1641 (1975) (Order of Dismissal)
(stating that the purpose of 9 C.F.R. § 202. ! 0(b), which provides that, in proceedings under the P_kers
and Stockyards Act, 1921, as amended and supplemented, any motion will be entertained "except a
motion to dismiss on the pleadings," is to prevent a respondent from filing a motion to dismiss on the
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Practice (7 C.F.R. § 1.143(b)(1)) which permits an administrative law judge or the
judicial officer to entertaina motion to dismiss even in those circumstances in which

the motion is supported by sound argument that the pleading in question fails to
allege facts necessary forjurisdiction over the subject matter or fails to state a claim
upon which relief can be granted.

I also find that Respondents' Motion for Summary Judgment and Dismissal

cannot be considered because by its terms it is a motion concerning the Complaint
and the motion was not filed within the time allowed for filing the answer.

A copy of the Complaint and a copy of the Rules of Practice were sent by
certified mail to Respondents on December 8, 1995, and Respondents were served

with a copy of the Complaint and the Rules of Practice in December 1995 (Return
Receipts PO40135936 and PO40135937). Section 1.136(a) of the Rules of Practice
provides:

§ 1.136 Answer.

(a) Filing and service. Within 20 days after the service of the

complaint..., the respondent shall file with the Hearing Clerk an answer
signed by the respondent or the attorney of record in the proceeding.

7 C.F.R. § 1.136(a).

Thus, Respondents' answer and any motion concerning the Complaint were due

no laterthan mid-January 1996. Respondents did not file the Motion for Summary
Judgment and Dismissal concerning the allegations in the Complaint until March 4,
1997, more than one year after such a motion was due.7

Respondents assert that:

Again, the issue is not a technical defect but a broader matter of substantive

law. Regardless of the passage of any particular amount of time, the
Complainant cannot assertjurisdiction for the Secretary which Congress has

not given him and force Respondent [sic] into a [s]ection 401 proceeding

pleadings).

7Respondents'presentcounsel,Mr.RobertG.Hibbert,McDermott,Will&Emery,Washington,
D.C,whoenteredanappearanceonFebruary18,1997,filedtheMotionforSummaryJudgmentand
Dismissal14daysaPterheenteredhisappearance.However,Mr.Hibbert'sdiligencedoesnotprovide
Respondents,whowererepresentedbycounselpriortoMr.Hibbert'sappearance,withanexcusefor
theirfailuretofilea motionconcerningtheComplaintwithinthetimeallowedforfilingananswer.
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absent the requisite criminal conviction.

Respondent's [sic] Reply to Complainant's Response at 2.
Section I. 143(b)(2) of the Rules of Practice (7 C.F.R. § I. 143(bX2)) requires that

"[afll motions and request[s] concerning the complaint must be filed within the time
allowed for filing an answer." As commonly used, the word all does not permit an

exception or exclusion not specified) Mmeover, the context in which the word all
is used in section 1.143(bX2) of the Rifles of Practice (7 C.F.R. § 1.143(bX2))

provides no basis for reading the word a/l narrowly 9, and I find nothing in section

1.143(bX2) of the Rules of Practice (7 C.F.R. § 1.143(bX2)) which permits

SSeeAddison v.Holly Hill Fruit Products, Inc., 322 U.S. 607, 610-11 (1944) (statingthatall means
all, notsubstantiallyall); Williamv. United States, 289 U.S. 553,572 (1933) (describingthe word all
as a comprehensive word); McLean v. United States, 226 U.S. 374, 383 (1912) (stating that all
excludes the ideaof limitation);NationalSteel &Shipbuilding Co. v. United States, 419 F.2d863, 875
(Ct.CI. 1969) (stating that all means the whole of that which it defines,not less than its entirety and
that the purposeof the wordall is to underscorethatintendedbreadthis not to benarrowed);Texaco,
lnc. v. Pigott, 235 F. Supp.458, 464 (S.D. Miss. 1964) (stating that all means the whole, the sum of
all the parts, the aggregate and thatall is aboutthe mostcomprehensive and all inclusive wordin the
Englishlanguage),aff dper curiam, 358 F.2d723 (5thCir. 1966); TravelersIns. Co. v. Cimarron Ins.
Co., 196 F. Supp. 681,684 (D. Or. 1961) (stating that the word all when referring to the amount,
quantity, extent, duration,quality, or degree means the whole of.and that a statute which says all
excludes nothing); Fischer & Porter Co. v. Brooks Rotameter Co., 86 F. Supp 502, 503 (E.D. Pa.
1949)(stating that the wordany impliestotality as plainly as doesthe wordall and the only difference
is that any arrivesat totalityby a seriesof choices forconsideration,whereasall arrivesattotality in
a single leap);In re Central of Georgia Ry., 58 F. Supp. 807, 813 (S.D. Ga. 1945)(statingthat amore
comprehensive andall-inclusive word than all canhardlybe found in the English language, there is
a totality aboutthe wordall that few wordspossess), rev'd on other grounds and remanded sub nam.
Liberty National Bank & Trust Co. v.Bankers Trust, 150 F.2d453 (5th Cir. 1945); United States v.
Bachman, 246 F. 1009, 1011 (E.D. Pa. 1917) (statingthatthe word intendedto embraceevery member
of aclass, where the numberof the members of the class exceeds two, is the word all); Beckwith v.
Chicago, M. & St. P. Ry., 223 F. 858, 860 (W.D. Wash. 1915) (stating that the word all is very
comprehensive in its meaning); The Koenigin Luise, 184 F. 170, 173 (D.NJ. 1910) (describingthe
wordall as an inclusiveterm);In re Far West Meats, 55 Agric.Dec. 1045, 1050 (1996) (Clarification
of Ruling on CertifiedQuestions) (statingthat, as commonly used, the word all does not permit an
exception or exclusion not specified, and that there is no basis forreading the word all as used in 7
C.F.R. § 1.143(a) narrowly);In re Far West Meats, 55 Agric. Dec. 1033, 1037 (1996) (Ruling on
Certified Questions)(stating that, as commonly used, the wordall does notpermit anexception or
exclusion not specified, and that there is no basis for reading the word all as used in 7 C.F.R. §
1.143(a)narrowly).

9Butsee In re Steinberg Bros. Co., 43 Agric. Dec. 1878, 1896 (1984) (stating that 7 C.F.R."_
1.143(bX2) must be construedas relating to motions filed by respondents, not to motions filed by
complainants).
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Respondents to file a motion concerning the Complaint after the time allowed for

filing an answer, even in those circumstances in which the motion is supported by
sound argument that the pleading in question fails to allege facts necessary for
jurisdiction over the subject matter or fails to state a claim upon which relief can be
granted.

I agree with Respondents that the inability of an administrative law judge to
entertain a motion to dismiss on the pleading could force a party to incur expenses
that the party would not have incurred had the administrative law judge been
authorized under the Rules of Practice to entertain a motion to dismiss on the

pleading (Respondent's [sic] Reply to Complainant's Response). Moreover, I agree
with the Chief ALJ that there may be occasions when the inability of an
administrative law judge to dismiss a proceeding may result in a waste of

government resources and place an unwarranted burden on a respondent (Dismissal
of Case for Lack of Jurisdiction at 4). Nonetheless, the judicial officer and the
administrative law judges are bound by the Rules of Practice.J°

For the foregoing reasons, the following Order should be issued.

Order

The Dismissal of Case for Lack of Jurisdiction issued in this proceeding on
March 21, 1997, is vacated and the proceeding is remanded to the Chief ALJ for

_°See In re Stimson Lumber Co., 56 Agric. Dec. _ slip op. at 12-13 (Mar. 18, 1997) (stating that
while generally administrative law judges and the judicial officer are bound by the Rules of Practice,
they may modify rules of practice to comply with statutory requirements such as the deadline for
agency approval or disapproval of sourcing area applications set forth in 16 U.S.C. § 620b(c)(3)); In

re Far West Meats, 55 Agric. Dec. 1033, 1036 n.4 (1996) (Ruling on Certified Questions) (stating that
the judicial officer and the administrative law judges are bound by the Rules of Practice Governing
Formal Adjudicatory Proceedings Instituted by the Secretary); In re AII-Airtransport, Inc., 50 Agric.

Dec. 412, 414 (1991) (Remand Order) (stating that the administrative law judge erred in dismissing
the complaint since the judicial officer and the administrative law judge arc bound by the Rules of
Practice which provide that any motion will be entertained other than a motion to dismiss on the

pleading); In re Hermiston Livestock Co., 48 Agric. Dec. 434 (1989) (Ruling on Certified Question)
(stating that the judicial officer, as well as the administrative law judge, is bound by the Rules of
Practice, and that under the Rules of Practice, the judicial officer has no discretion to entertain a

motion to dismiss on the pleading). See generally In re Sequoia Orange Co., 41 Agric. Dec. 1062,

1064 (1982) (Order Denying Appeals) (stating that the Judicial Officer has no authority to depart from

the Rules of Practice Governing Proceedings on Petitions to Modify or to be Exempted from Marketing
Orders),
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further procedure in accordance with the Rules of Practice._m

In re"CECIL JORDAN, SHERYL CRAWFORD, and RONALD R. SMITH.
HPA Docket No. 91-0023.

Ruling on Respondent's Motion for Stay filed July 17, 1997.

E_onald Tracy, for Complainant.
David N. Patterson, Willoughby, OH, for Respondent

Ruling issued by William G. Jenson, Judicial Officer.

OnNovember 19, 1993, the Judicial Officer issued a Decision and Orderholding

that Sheryl Crawford (hereinafter Respondent) had violated the Horse Protection Act
of 1970, asamended (15 U.S.C. §§ 1821-1831); assessing Respondent a $2,000 civil

penalty; and disqualifying Respondent from showing, exhibiting, or entering any
horse, directly or indirectly through any agent, employee, or other device, and from

judging, managing, or otherwise participating in any horse show, horse exhibition,
or horse sale or auction for a period of 1 year. In re Cecil Jordan (Decision as to

Sheryl Crawford), 52 Agric. Dec. 1214 (1993), affd, 50 F.3d 46 (D.C. Cir.), cert.
denied, 116 S. Ct. 88 (1995). Respondent was served with the Decision and Order
on November 24, 1993 (Return Receipt). The Decision and Orderrequires payment
of the assessed civil penalty within 30 days after service of the Decision and Order

on Respondent and imposes the disqualification period beginning on the 30th day
after service of the Decision and Order on Respondent, viz., December 24, 1993.

Respondent appealed the November 19, 1993, Decision and Order, and on February
16, 1994, Respondent filed Respondent's Motion for Stay of Sanctions Pending

Appeal, which the Judicial Officer granted on February 28, 1994. In re Cecil
Jordan, 53 Agric. Dec. 536 (1994) (Stay Order).

The agency decision was affirmed, Crawfordv. United States Dep't ofAgric., 50
F.3d 46 (D.C. Cir. 1995), and on May 1, 1995, Respondent filed Respondent's

"While the Rules of Practice do not permit resolution of this proceeding pursuant to a motion to

dismiss on the pleadings, Complainant's and Respondents' filings reveal that there are few, if any,
material facts at issue. The parties may substantially reduce the length of any necessary hearing by

stipulating to some of the material facts or may eliminate the need for any hearing by stipulating to all
of the material facts and agreeing to brief the issue of the jurisdiction of the Secretary of Agriculture
under section 401 of the FM1A (21 U.S.C. § 671) and any other issue ordered to be briefed by the
Chief ALJ.
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Motion to Initiate Sanctions. On May 1I, 1995, prior to a ruling on Respondent's
Motion to Initiate Sanctions, Respondent filed Respondent's Motion to Withdraw

Respondent's Motion to Initiate Sanctions and Respondent's Motion to Stay Order
of Judicial Officer. On June 6, 1995, the Judicial Officer granted Respondent's
Motion to Withdraw Respondent's Motion to Initiate Sanctions and Respondent's
Motion for Stay Order of Judicial Officer pending the outcome of Respondent's
then-contemplated petition for a writ of certiorari. In re Cecil Jordan, 54 Agric.
Dec. 449 (1995) (Order to Stay Execution).

On October 2, 1995, the Supreme Court of the United States denied

Respondent's petition for a writ of certiorari. Crawford v. United States Dep't of
Agric., 116 S. Ct. 88 (1995). Subsequently, Complainant filed a Motion to Lift Stay
as to Sheryl Crawford, which was granted by the Judicial Officer on February 23,
1996. In re Cecil Jordan, 55 Agric. Dec. 332 (1996). Pursuant to the February 23,
1996, Order Lifting Stay, Respondent was to pay the assessed civil penalty within
30 days after service of the Order Lifting Stay on Respondent, and the
disqualification provisions were to become effective on the 30th day after service
of the Order Lifting Stay on Respondent.

On March 25, 1996, Respondent filed Respondent's Motion to Stay Order of
Judicial Officer, pending the disposition of Respondent's Motion for Leave to File

Petition for Rehearing with the Supreme Court of the United States. On March 28,
1996, prior to the 30th day after service on Respondent of the Order Lifting Stay,
a Temporary Stay Order was issued which provided Complainant with an
opportunity to respond to Respondent's Motion to Stay Order of Judicial Officer.
In re Cecil Jordan, 55 Agric. Dec. 333 (1996) (Temporary Stay Order).

Complainant filed Complainant's Opposition to Respondent's Motion to Stay the
Judicial Officer's Order on April 11, 1996. On May 8, 1996, a Stay Order, which
provides that the "Stay Order shall remain in effect until it is lifted by the Judicial
Officer or vacated by a court of competent jurisdiction," was issued. In re Cecil
Jordan, 55 Agric. Dec. 334 (Stay Order).

On May 7, 1996, Respondent filed a Motion for Leave to File Petition for

Rehearing with the Supreme Court of the United States. The Supreme Court denied

Respondent's motion on June 24, 1996. Crawfordv. United States Dep't of Agric.,
116 S. Ct. 2574 (1996). On April 21, 1997, Complainant filed a Motion to Judicial

Officer to Lift Stay; on May 12, 1997, Respondent filed Respondent's Response to
Motion to Judicial Officer to Lift Stay; and on May 19, 1997, I issued an Order
Lifting Stay Order, which states:

Respondent does not oppose Complainant's Motion to Judicial Officer
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to LiR Stay, but asserts that she has served the entire 1-year disqualification

period (Respondent's Response [to Motion to Judicial Officer to Lift Stay]).

The Decision and Order filed November 19, 1993, disqualifying

Respondent became "effective on the 30th day aRer service of [the] Order on
Respondent," In re Cecil Crawford, supra, 52 Agric. Dec. at 1242, viz.,
December 24, 1993. The November 19, 1993, Order was stayed effective

February 28, 1994, and Respondent was disqualified during the period
December 24, 1993, through February 27, 1994. At no other time was the

disqualification provision in November 19, 1993, Decision and Order in
effect. Therefore, Respondent's request that she be considered to have been

disqualified during the period December 24, 1993, through February 27,
1994, is granted, and Respondent's request that she be considered to have
been disqualified during the periods February 28, 1994, to March 16, 1994;
March 31, 1995, to June 6, 1995; and October 31, 1995, to May 31, 1996, is
denied.

In re Cecil Jordan, 56 Agric. Dec. ___, slip op. at 3-4 (May 19, 1997) (Order Lifting

Stay Orde0.
On May 29, 1997, Respondent filed Respondent's Motion for Reconsideration

of Order Lifting Stay Order reiterating the arguments which she made in

Respondent's Response to Motion to Judicial Officer to Lift Stay, and on June 11,
1997, Complainant filed Complainant's Opposition to "Respondent's Motion for
R¢consideration of Order Lifting Stay Order." On June 13, 1997, I issued an Order
on Reconsideration of Order Lifting Stay Order which provides:

A good faith belief that a stay order has been lifted does not in fact cause a
stay order to be lifted. Instead, action must be taken to lift a stay order. In
re Jackie McConnell, 56 Agric. Dec., slip op. at 3 (Mar. 11, 1996)

(Ruling on Respondent's Motion to Correct Order Lifting Stay). The Rules
of Practice Governing Formal Adjudicatory Proceedings Instituted by the

Secretary (7 C.F.R. §§ 1.130-. 151) (hereinafter Rules of Practice), which are

applicable to this proceeding, provide that "[a]ny motion will be entertained
other than a motion to dismiss on the pleading." (7 C.F.R. § 1.143(h)(1).)

Respondent was fully aware of her right to file a motion to lift a stay and
begin her disqualification period under the Rules of Practice, as evidenced
by Respondent's Motion to Initiate Sanctions filed May 1, 1995.
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I find no basis upon which to disturb the Order Lifting Stay Order
issued May 19, 1997, and Respondent's Motion for Reconsideration of Order
Lifting Stay Order is therefore denied.

In re Cecildordan, 56 Agric. Dec. __, slip op. at4-5 (June 13, 1997) (Orderon
Reconsideration of Order Lifting Stay Order).

On July 15, 1997, Respondent filed Respondent's Motion for Stay requesting that
I stay the May 19, 1997, Order Lifting Stay, In re Cecildordan, supra (May 19,
1997) (Order Lifting Stay Order), and the June 13, 1997, Order on Reconsideration

of Order Lifting Stay, In re Cecil Jordan, supra (June 13, 1997) (Order on
Reconsideration of Order Lifting Stay Order), pending judicial review under the
Administrative Procedure Act. Respondent states:

Respondent desires to seek review of the Judicial Officer's decision in
the United States [d]istfict [c]ourt on the basis that the Judicial Officer's

decisions regarding the calculation of time served by Respondent in regards
to the disqualification period were arbitrary and capricious. There are

numerous events which point to the fact that Respondent believed in good
faith that she was under suspension during the various periods of time
outlined above.

Respondent's Motion for Stay at 2.

On July 15, 1997, Complainant filed Complainant's Response to Respondent's
July 15, Motion for Stay, and on July 16, 1997, the case was referred to the Judicial
Officer for a ruling on Respondent's Motion for Stay filed July 15, 1997.

The Administrative Procedure Act provides:

§ 705. Relief pending review

When an agency f'mds that justice so requires, it may postpone the
effective date of action taken by it, pending judicial review. On such

conditions as may be required and to the extent necessary to prevent
irreparable injury, the reviewing court, including the court to which a case
may be taken on appeal from or on application for certiorari or other writ to

a reviewing court, may issue all necessary and appropriate process to

postpone the effective date of an agency action or to preserve status or fights
pending conclusion of the review proceedings.
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5 U.S.C. § 705.

Respondent has exhausted avenues for judicial review of this administrative
proceeding. In re Cecil Jordan (Decision as to Sheryi Crawford), 52 Agric. Dec.
1214 (1993), affd, 50 F.3d 46 (D.C. Cir.), cert. denied, 116 S. Ct. 88 0995). I have
fully considered and addressed Respondent's belief that she was disqualified during
the pendency of judicial review of the administrative proceeding. In re Cecil
Jordan, supra (May 19, 1997) (OrderLifting Stay Order); In re Cecil Jordan, supra
(June 13, 1997) (Order on Reconsideration of Order Lifting Stay Order). Under
these circumstances, I do not find thatjustice requires that I disturb theOrderLifting

Stay issued May 19, 1997, based upon Respondent's "desire to seek judicial review"
ofln re CecilJordan, supra (May 19, 1997) (Order Lifting Stay Order), and In re

Cecil Jordan, supra (June 13, 1997) (Order on Reconsideration of Order Lifting

Stay Order).
For the foregoing reasons, Respondent's July 15, 1997, Motion for Stay is

denied.

In re: WINSTON T. GROOVER and MARCELLA SMITH.
HPA Docket No. 95-0004.

Dismissal of Complaint as to Marceila Smith filed November 18, 1997.

Robert Ertman, for Complainant.

Rcspond_t, Pro se.
Diami.tml iaawd by Dorothea A.Baker, AdministrativeLaw Judge.

Pursuant to Complainant's Motion therefor, filed October 20, 1997, the

Complaint filed herein is dismissed as to Respondent Marcella Smith.
The Caption of the case henceforth shall be "Winston T. Groover, Respondent."

Copies hereof shall be served upon the parties.
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In re: PIERCE B. TIDWELL, JR. d/b/a TIDWELL NURSERIES.
P.Q. Docket No. 96-0013.

Order of Dismissal and Cancellation of Hearing filed August 7, 1997.

Scott Safian,forComplainant
Respondent,Prose.
Order issued by James W. Hunt, .qdministrative Law Judge.

Complainant's August 4, 1997, motion to dismiss is granted. The Complaint
filed herein on December 21, 1995, is dismissed without prejudice.

The hearing scheduled for August 12, 1997, in Atlanta, Georgia, is canceled.

In re: E. LOTSPEICH.

P.Q. Docket No. 97-0012.

Order of Dismissal filed August 20, 1997.

HowardLevine, forComplainant.
Respondent,Prose.

Order issued by Victor W. Palmer Chief Administrative Law Judge.

FOR GOOD CAUSE SHOWN and at the request of the Complainant this case
is DISMISSED.

In re: CAROL ROBINSON.

P.Q. Docket No. 97-0011.

Order Dismissing Complaint filed August 28, 1997.

James D. Holt, forComplainant
Respondent,Pro se.

Order issued by Edwin S. Bernstein, Administrative Law Judge.

Complainant's motion to dismiss the Complaint is granted. It is ordered that the
Complaint filed herein on April 23, 1997, be dismissed.
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In re: ADELA ANCHANTE de REYES.

P.Q. Docket No. 98-0003.
Order of Dismissal filed December 12, 1997.

SusanC. Golabek,forComplainant.
Respondent,Prose.
Orderissuedby VictorW.PalmerChiefAdministrativeLawJudge.

For Good Cause Shown and upon the Motion of the Complainant, this case is

hereby dismissed.
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CONSENT DECISIONS

(Notpublishedherein-Editor)

ANIMAL QUARANTINE and RELATED LAWS

Carl L. Churchill, Jr. A.Q. Docket No. 95-0008. 7/25/97.

Ann M. Valencia. A.Q. Docket No. 97-0004. 7/29/97.

ANIMAL WELFARE ACT

John Strong. AWA Docket No. 97-0024. 7/1/97

Burnie G. Pauley. AWA Docket No. 97-0019. 7/21/97.

Keilie S. Stephens and Teay's River Valley Ranch, Inc. AWA Docket No. 96-0016.
7/22/97

Lewis Barre and Pat Barre, d/b/a Meadowbrook Farm. AWA Docket No. 96-0060.
7/23/97.

Water Wheel Exotics, Inc. and James E. Stephens. AWA Docket No. 96-0006.
8/4/97.

Mona Hill, d/b/a Mona Hill Kennels. AWA Docket No. 95-0056. 8/8/97.

Robert T. Fieber and Dotti Martin, d/b/a Ligertown Game Farm, Inc. AWA Docket
No. 97-0009. 8/8/97.

John Biggs and Carol Biggs, d/b/a Scotch Pine Exotic Game Exhibit. AWA Docket
No. 96-0061. 9/22/97.

Jeanne Milewski, d/b/a American Wildlife Rescue. AWA Docket No. 95-0059.
10/7/97.

Hope Yvonne Coivin, d/b/a Rocking C Kritter Korral. AWA Docket No. 97-0043.
10/10/97.

Hawaiian Airlines. AWA Docket No. 97-0029. 10/17/97.
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Hayet A. Kassar-Creek and CAMM Research Institute, Inc. AWA Docket No. 96-
0076. 10/23/97.

Chris Loncarich and Melissa Loncarich, d/b/a Bookcliff Animal Park. AWA
Docket No. 97-0023. 10/28/97.

Michael L. Kredovski and Bio-Medical Associates, Inc. AWA Docket No. 95-0035.
10/28/97.

Jean Davenport. AWA Docket No. 96-0035. 11/7/97.

Tropicana Living Things, Inc., and Joseph Hereau. AWA Docket No. 97-0044.
11/28/97.

Northeast Nebraska Zoo, also d/b/a Northeast Nebraska Zoological Society, Inc.
AWA Docket No. 95-0081. 12/1/97.

Lions, Tigers and Teddy Bears-Oh My! and Thomas R. Lease. AWA Docket No.
97-0033. 12/1/97.

Village Wholesale, Inc. and Francis Englert, Jr. AWA Docket No. 97-0031.
12/3/97.

Harold Kafka, Deborah Kafka, and Scotch Plains Zoo, Inc. AWA Docket No. 97-
0025. 12/5/97.

Bethan and I.B. (Trey) Chapman III, d/b/a Alamo Tiger Ranch. AWA Docket No.
97-0035. 12/23/97.

BEEF PROMOTION and RESEARCH ACT

Lonnie Ritter. BPRA Docket No. 95-0001. 8/26/97.

EGG RESEARCH and CONSUMER INFORMATION ACT

Wilmot Family Farm, Inc. ERCIA Docket No. 96-0002. 12/11/97.
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FEDERAL CROP INSURANCE ACT

Robert W. Ullyott. FCIA Docket No. 95-0023. 7/18/97.

Anthony William Skloss. FCIA Docket No. 96-0003. 8/13/97.

FEDERAL MEAT INSPECTION ACT

Lone Star Beef Processors, LLC and Thomas Michael Evans. FMIA Docket No.
97-0006. 9/12/97.

Tommy E. Rickel and TER, Inc., d/b/a St. Joseph Quality Meats, a/k/a Tom's
Wholesale Meat Co., a/k/a St. Joseph Prime Meat Co. FMIA 97-0005. 9/12/97.

Murry L. Thompson d/b/a Thompson Meat Company. FMIA Docket No. 96-0010.
10/6/97.

Lindsay Foods, Inc. and Gary C. Llndsay, President, Lindsay Foods, Inc. FMIA
Docket No. 96-0003. 12/3/97.

HORSE PROTECTION ACT

Judith Burgess and Ernest Upton. HPA Docket No. 95-0003. 8/21/97.

Lincoln Eugene Webb. HPA Docket No. 97-0005. 9/12/97.

Dale Rowland. HPA Docket No. 94-0042. 10/17/97.

Carl Edwards & Sons Stables, a general partnership, Carl Edwards & Sons Stables,

Inc., a Georgia corporation, Gary R. Edwards, Larry E. Edwards, Etta Edwards,
Paige Edwards and Robin Edwards. HPA Docket No. 95-0003. 10/23/97.

Fred R. Calico. HPA Docket No. 97-0009. 11/24/97.

Rob Biggers. HPA Docket No. 97-0010. 12/24/97.

PLANT QUARANTINE Acr

Satoshi Yamada. P.Q. Docket No. 97-0008. 8/6/97.
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Windy Hill Foliage, Inc. P.Q. Docket No. 96-0027. 9/2/97.

Hensley, Inc. P.Q. Docket No. 96-0027. 9/11/97.

American Airlines. P.Q. Docket No. 97-0016. 9/17/97.

Normans Truck Brokerage, Inc. P.Q. Docket No. 96-0027. 9/17/97.

ATI Enterprises, Ltd. P.Q. Docket No. 96-0027. 9/26/97.

Midwest Transportation, Inc. P.Q. Docket No. 96-0027. 9/26/97.

Keith Wright Trucking. P.Q. Docket No. 96-0027. 9/30/97.

Zweber Trucking. P.Q. Docket No. 96-0027. 9/30/97.

Bork Tree Farms, Inc. P.Q. Docket No. 96-0027. 10/2/97.

Zeitner & Sons, Inc. P.Q. Docket No. 96-0027. 10/2/97.

LaFave Recycling. P.Q. Docket No. 96-0027. 10/2/97.

P & H Trucking Co. P.Q. Docket No. 96-0027. 10/6/97.

Mexicana Airlines. P.Q. Docket No. 98-0008. 12/30/97.

POULTRY PRODUCTS INSPECTION ACT

Lone Star Beef Processors, LLC and Thomas Michael Evans. PPIA Docket No. 97-
0006. 9/12/97.

Tommy E. Rickel and TER, Inc., d/b/a St. Joseph Quality Meats, a/k/a Tom's
Wholesale Meat Co., a/k/a St. Joseph Prime Meat Co. PPIA Docket No. 97-0005.
9/12/97.

VETERINARY ACCREDITATION

Randy D. Risley, D.V.M.V.A. Docket No. 97-0001. 7/16/97.




