UNITED STATES DEPARTMENT OF AGRICULTURE

BEFORE THE SECRETARY OF AGRICULTURE

In re: AWA Docket No. 03-0034

)
)
MARTINE COLETTE, an individual; )
WILDLIFE WAYSTATION, a California )
corporation; and ROBERT H. LORSCH, an )
individual )
Respondents )
Decision
In this consolidated decision | find that Martine Colette did not exhibit during the
period that the alleged violations that are the subject of the Second Amended Complaint
occurred, and thus would not be liable for civil penalties. I further find that Robert H.

Lorsch, while an agent of a regulated party for limited purposes, did not commit, on his

own behalf, or as an agent, any violations of the Animal Welfare Act.

Procedural History
On August 15, 2003, Peter Fernandez, Administrator, United States Plant and
Health Inspection Service (APHIS), issued a complaint charging Martine Colette and
Wildlife Waystation (WWS) with numerous violations of the Animal Welfare Act. On
September 22, 2003, a First Amended Complaint was issued under the signature of
Colleen A. Carroll, Counsel for Complainant, alleging additional allegations against

Martine Colette and Wildlife Waystation and additionally naming Robert H. Lorsch as a



respondent as an agent for the other two parties. On March 15, 2004, after the parties had
each filed their answers to the First Amended Complaint, Complainant filed a Second
Amended Complaint which each Respondent timely answered.

I conducted a hearing in these cases in Los Angeles, California on February 5-9,
February 12-16, June 11-15, and June 25-28, 2007. Complainant was represented by
Colleen A. Carroll, Esq., Respondent Lorsch was represented by Robert M. Yaspan, Esq.,
Respondent Martine Colette was represented by Rosemary Lewis, Esg., and Respondent
Wildlife Waystation was represented by Sara Pikofsky, Esg. The parties called a total of
29 witnesses, and over 75 exhibits were admitted. On September 14, 2007, | signed a
Consent Decision and Order resolving all claims with regard to Respondent Wildlife
Waystation. Following the hearing, Complainant submitted separate opening briefs,
proposed findings of fact and conclusions of law regarding the other two Respondents;
each Respondent filed a brief with their own proposed findings of fact and conclusions of
law; Complainant submitted separate reply briefs with regard to each Respondent. The
final reply brief was received on March 3, 2008.

Statutory and Regulatory Background

The Animal Welfare Act, 7 U.S.C. § 2131 et seq., (the “Act”) includes among its
objectives “to insure that animals intended for use . . . for exhibition purposes . . . are
provided real humane care and treatment.” 7 U.S.C. § 2131 (1). In order to be subject to
the Act, the animals must be either in or substantially affect interstate commerce.

The Act defines a “person” as including “. . . any individual, partnership, firm,
joint stock company, corporation, association trust, estate, or other legal entity. ..” An

“exhibitor” is “. . . any person (public or private) exhibiting any animals, which were



purchased in commerce or the intended distribution of which affects commerce, or will
affect commerce, to the public for compensation, as determined by the Secretary, and
such term includes carnivals, circuses, and zoos exhibiting such animals whether for
profit or not.”

The Act further extends liability to the agents of an exhibitor. “[T]he act,
omission, or failure of any person acting for or employed by . . . exhibitor or a person
licensed as . .. an exhibitor . . . shall be deemed the act, omission, or failure of such . . .
exhibitor . . . as well as of such person.” 7 U.S.C. § 21309.

The Act also requires the Secretary to “promulgate standards to govern the
humane handling, care, treatment, and transportation of animals by . . . exhibitors.” 7
U.S.C. § 2143(a). Compliance with the Act and the underlying regulations is
accomplished by an enforcement program which includes inspections and investigations
by APHIS personnel. 7 U.S.C. § 2146(a). Where violations are discovered, the Secretary
may impose civil penalties of up to $2750 for each day of each violation, and suspend or
revoke an exhibitor’s license, depending on a variety of factors including good faith,
gravity of the violation and size of business. Parties cited by the Secretary have the right
to a hearing. 7 U.S.C. § 2149.

The Secretary has promulgated extensive regulations spelling out the obligations
of exhibitors toward their animals.

Facts

Respondent Martine Colette has a long history of caring and providing for

animals. While not formally trained in animal care, she was exposed to and cared for

exotic animals from her youth as the daughter of a diplomat. Tr. 4187, 4194. After



moving to the United States, she began caring for unwanted animals when she was living
in Hollywood and eventually set up the Wildlife Waystation on property she purchased in
the foothills of the San Fernando Valley outside Los Angeles. Tr. 4197. The Waystation
has tended to the needs of many thousands of animals since it was created in the mid-
1970’s, having as many as 1200 animals on the premises at a time. Tr. 4212. They have
been a resource for the government, both state and federal, when there has been a need to
provide for animals where another facility is being closed down or wild animals are
otherwise in need of rescue. Tr. 4191, 4215-4216. At the time of this hearing, there were
250-300 animals on the premises. Tr. 4219.

Respondent Colette has held the exhibitor’s license for the Waystation in her
name since the license was first issued in 1976. She has held various positions with the
Waystation since its inception. Tr. 4183-4185. Her personal residence is on property
adjacent to the Waystation, and typically visitors must pass through portions of the
Waystation’s property to gain access to Ms. Colette’s residence. Tr. 4205. The WWS is
supported through “memberships, animal sponsor programs, donations, fundraising
activities, bequests, donations.” Tr. 4207.

Respondent Lorsch is a successful businessman and philanthropist. Tr. 2164-
2180. He has been a contributor to the WWS for a number of years, and became more
deeply involved with the WWS in an attempt to resolve some complicated
intergovernmental compliance issues which will be discussed below. Tr. 2181-2202. He
has never been an employee of the WWS, but has served at various times as “best

friend,” board member, advocate, and in other positions.



While this decision of necessity is confined to whether Respondents committed
violations, or are liable for violations, as alleged in the Second Amended Complaint, it is
impossible to discuss this matter without looking at some events that preceded the
inspections that are the subject of the Second Amended Complaint. Of particular
relevance is the Consent Decision as to Wildlife Waystation and Martine Colette, CX 2,
signed by Administrative Law Judge Jill S. Clifton on October 31, 2002. This 68 page
document resolved numerous charges against the Martine Colette and the Wildlife
Waystation for violations of the Animal Welfare Act generally occurring between 1998
and 2002." The Respondents in that matter admitted hundreds (299) of willful violations
of the Act and regulations. The Order did not impose any civil penalties. The Order did
further suspend the license issued under the name “Martine Colette d/b/a Wildlife
Waystation” for thirty days, with the suspension to continue until APHIS determined that
Respondents were in compliance. The Order directed that Respondents “shall cease and
desist from violating the Act and the Regulations and Standards, and shall not engage in
activities for which a license under the Act is required.”?

The inspections and other activities that are the subject of this hearing all occurred
during the period before the exhibitor’s license was reinstated. Since, during the times
that the alleged violations occurred, Respondents would only be regulated parties under
the AWA if they were exhibiting without a license (or, more accurately, while under a

suspended license), the issue of whether exhibiting was in fact going on is a pivotal

! The complaint was issued in fiscal 2000 but the Consent Decision resolved matters that occurred after the
filing of the complaint.

% The Order also provided that stipulated penalties of $50,000 be paid if, after reinstatement of the license,
violations occurred within a two-year probation period. However, since the alleged violations that are the
subject of the action before me all occurred before the license was reinstated, that stipulated penalty clause
was not triggered.



underlying issue to whether there is even a basis to examine many of the alleged
violations.

The suspension of the exhibitor’s license could not, by the terms of the Consent
Decision, be lifted until APHIS made a determination that Martine Colette and the WWS
were in compliance with the Act and underlying regulations and standards. Thus, the
licensee requested, during the summer of 2003, but not before mid-August, that APHIS
visit the facility for the purpose of inspection, so that the suspension of the exhibitor’s
license could be lifted. Tr. 308-309. This was not a traditional compliance inspection,
for which advance notice is not given, but was in conjunction with the Consent Decision.
In fact, the computer tracking system used by APHIS did not even have a category for
such an inspection. Thus, although the inspection forms indicated that each inspection
was a “routine inspection,” none of the inspections that are the subject of this decision
were in fact “routine” unannounced inspections. Tr. 3535-3536.

Apparently unbeknownst to the facility at the time the request for an inspection
was made, APHIS had issued, on August 15, 2003, a new complaint alleging that on
numerous unspecified instances between the date the Consent Decision was approved and
the date the complaint was issued, Martine Colette and the WWS had exhibited animals
without a valid exhibitor’s license. The complaint was mailed by USDA’s Office of the
Hearing Clerk on August 18, 2003, and the certified receipts, on behalf of the WWS and
Martine Colette, were each signed on August 23, 2003.

The initial inspection occurred approximately a week after requested, and lasted
from August 19-21, 2003. The inspection team, led by Jeanne Lorang and Dr. Kathleen

Garland, and including Sylvia Taylor and Dr. Alexandra Andricos, informed WWS



personnel that the WWS was not fully compliant with a variety of regulations and
standards, particularly concerning the adequacy of veterinary care, sufficiency of trained
personnel, and humane handling of animals. CX 3. Complainant conducted an exit
interview with WWS personnel, including Respondent Colette, where the alleged
deficiencies were discussed. Tr. 201-202. Also participating in the exit interview, via
telephone, was Respondent Lorsch. CX 36, Tr. 3252-3253.

A follow-up inspection was conducted on September 16, 2003. At this
inspection, Ms. Lorang and Dr. Garland were generally accompanied by A.J. Durtschi,
the facility’s operations manager (who signed the inspection report as “operations
foreman”). At the close of the inspection, Durtschi insisted that the exit conference
include, via telephone, Respondent Lorsch. CX 36, Tr. 250. When Lorang began to
explain areas where she and Garland thought there were problems, Lorsch apparently
became upset. Tr. 252-253. In particular, when Lorang discussed the condition of a
chimpanzee named Sammy, a long-time resident with a long history of self-mutilation
whose condition had never been previously mentioned as a basis for finding violations,
and which was not mentioned at the prior inspection, Lorsch frequently interrupted,
referred to the findings of the inspectors as “stupid,” and made a number of sarcastic
comments including whether it was necessary to hire a psychiatrist to take care of
Sammy. Id. Lorang testified that she never felt intimidated by Lorsch’s conduct, but that
she considered it abusive anyway. Tr. 676, 681. Garland, who had not spoken during the
exit interview, testified that she was most troubled by the condescending tone of Lorsch.
Tr. 3592-3593. Making no headway, the inspectors apparently decided to terminate the

exit interview.



There is no indication on the September 16 inspection report, CX 4, that the
inspectors had any problems with Lorsch. The inspectors testified that they each felt
Lorsch was acting in an abusive manner, but neither of them told that to Lorsch or
Durtschi. Tr. 680-681, 2627-2628. Lorang testified that she and Garland, on returning to
their car, mentioned to each other that they had thought of abruptly stopping the exit
interview and leaving the premises. They testified that Durtschi apologized to them and
that Lorsch called Ms. Lorang back the next day and apologized to her over the phone.
Tr. 251-253. While they testified they discussed Lorsch’s conduct at the exit interview
with APHIS management personnel (probably Dr. Gibbens), no formal memorandum
was written concerning this issue until many months after the event allegedly took place,
even though agency guidance required that such a memo be written within 24 hours of
alleged abuse.’

The following day, September 17, 2003, Counsel for Complainant signed a First
Amended Complaint, which was filed with the Hearing Clerk on September 22. In
addition to the exhibiting violations that were the subject of the initial complaint, the
amended complaint added Lorsch as a Respondent, and included numerous additional
allegations based on the inspections of August and September.

Inspector Lorang returned to the facility on October 14 with Dr. Alexandra
Andricos. They were accompanied on the inspection by Durtschi. In the inspection
report presented to Durtschi, violations were again cited for environmental enhancement,
and for lack of sufficient numbers of experienced employees, particularly with regard to

the “special needs” of Sammy. Alleged violations found during this inspection were

® Research Facilities Inspection Guide, p. 2.1.1; Exhibitor Inspection Guide, p.2.1.1. These guides appear
to define verbal abuse as a form of workplace violence, which must be documented expeditiously.



included in the Second Amended Complaint, which is the operative complaint for this
case. A reinspection on November 3, 2003 revealed no new violations and the
suspension of the license was subsequently lifted.

Exhibiting

With respect to the overarching question of whether Respondents were exhibiting
without a license in violation of the conditions imposed in the 2002 Consent Decision,
there was no ambiguity in APHIS’s interpretation of the prohibition against exhibiting as
expressed by Complainant, particularly through its counsel, Ms. Carroll. The record is
replete with documentary and testimonial evidence that Complainant’s position was that,
in essence, the Consent Decision prohibited press events, most visitors and fund raising
events at the facility, as well as the bringing of animals to fund raising events at other
sites. At the hearing, Ms. Carroll stated that even the exhibition of animals owned and
handled by other exhibitors who had valid licenses, at sites outside the facility,
constituted violations by Respondents, as long as the Respondents were the beneficiaries
of the fund raising. She also stated that “persons who were not bona fide employees or
personnel of the Waystation or legitimate contractors” were not supposed to be on
premises to have the animals displayed to them. Tr. 882.

Visitors to the facility—While the prohibition against exhibiting did not bar
employees and volunteers from entering on the premises of the WWS (and the majority
of people working with the animals at the WWS were volunteers), the Consent Decision
is unclear on what the facility could do to encourage volunteers or potential donors of
money to support the facility. Several witnesses who had been volunteers at the facility

testified that they observed tours of the facility during the time of the suspension. While



they were unable to identify who at the WWS was participating in the tours, or who were
the people who were being shown around the premises, they testified that the tours were a
pretense to circumvent the Consent Decision. Thus, Rose Bertozzi testified, both through
an affidavit and at the hearing, that she led several tours, which she classified as
“monthly orientation tours.” CX 13. She stated that people who were taking these tours
filled out volunteer applications, but that several people on the tours asked her to throw
away their volunteer applications after the tour. Tr. 90-91. She did not state how the
facility was supposed to realize, before the tour was conducted, which participants were
there to seriously consider volunteering, or whether these participants took the tour with
the intention of volunteering and decided otherwise after seeing what was required, nor
did she state how the facility was supposed to otherwise obtain needed volunteers. She
did point out that it was made clear that after the issuance of the Consent Decision the
facility informed volunteers and employees that WWS was barred from leading public
tours or exhibiting animals to the public. She also stated that “on countless occasions”
she had seen Durtschi and Respondent Colette lead tours around the compound, and that
volunteers were told to use the term “walk-throughs” rather than “tours” to describe these
events. CX 13, p. 2; Tr. 137-139. She was not able to state who these people were or
whether she could tell whether these were potential donors or volunteers.

Lari Sheehan, a Los Angeles County employee also testified that potential donors
were visiting the premises of WWS, indicating in particular that a company that produced
pet food was interesting in seeing the WWS to consider being a donor. Tr. 872. Former
employee Angela Adams also reported seeing some tours led during the suspension

period. CX 12, p. 2; Tr. 1091-1092. Jennifer Conrad, a veterinarian who worked there,
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assumed the visitors were personal friends of Colette who were exempt from the USDA
mandate against exhibiting. Tr. 1182. Dr. Conrad indicated that she saw at least three
such tours before she left WWS in March, 2003, and that they consisted of between five
and eight people. Tr. 1189.

It is clear that numerous people visited the facility during the time the license was
suspended. There was even a protocol involving State and county officials under which
certain visits were approved as long as they were not for traditional exhibitions. Thus,
when the WWS was holding an onsite gathering of prospective donors, they would
communicate, usually by email, with Johnny Jee, an assistant fire chief with Los Angeles.
CX 17. Because of issues pending with the county, a fire department representative was
always supposed to be present for these events, which included dinner parties and other
fund-raising and media events. The USDA was not a party to this protocol, and
consistently maintained that these visits were inconsistent with the license suspension.

Off-site events--It is also clear that numerous events designed to benefit the
WWS were held at other sites, and that animals were frequently exhibited at these events.
Events such as the Safari Brunch, an annual event held at the Playboy Mansion and the
Safari for Life, held at the Sportsman’s Lodge, were designed as fund raisers for the
WWS. Witnesses testified that while there were animals, including regulated animals, at
these events, the regulated animals did not belong to the WWS. Tr. 1523-1524, 1530-
1532. Generally, no specific evidence was adduced that would indicate that regulated
animals owned or under the control of the WWS were present at these events, nor is there
evidence that any WWS personnel handled any regulated animals. However, at one

event, on November 3, 2002, the WWS did bring Ilamas to a fund raiser. Tr. 1529-1530.
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Background of regulatory problems

Over the years, the WWS had evolved into an important last resort for a variety of
animals that would otherwise likely have been euthanized. There was undisputed
testimony that the USDA and other state agencies frequently asked Ms. Colette for
assistance. Thus, in September, 1995, the USDA requested that Respondent Colette
assist in the retrieval of animals from a closed facility—Liger Town—after a number of
animals had escaped that facility and been shot. Tr. 2121-2123. Although the facility
was located in Idaho, Ms. Colette acceded to the USDA request to bring equipment and
staff to fetch the animals, a number of whom still live at the WWS. 1d., 4215-4217. She
described receiving other animals from Wyoming Fish and Game, Tr. 2124, the LA
County animal control agency, the Michigan Humane Society, and numerous other
organizations, both public and private.

In the mid-1990’s, when the dismantling of a biomedical lab in New York
necessitated the placement of many primates in other facilities, Respondent Colette
eventually agreed to have the WWS house approximately 50 chimpanzees. 4039-4042.
Dr. Conrad Mahoney, who was the head of the lab that was closing down, initiated the
contact with Ms. Colette, and has returned to the facility approximately twice a year since
then to conduct physical examinations of the chimps. Tr. 4047-4050. It was evident at
the time the chimps were arriving that WWS did not have the proper facilities to take care
of them, and they were originally installed in Q1, the original quarantine facility located
at WWS, and Q2, an old barn, became the temporary home for 32 or 33 of the chimps.
The intention was that the chimps, many of which were not fully grown, would stay in

these two structures until a new suitable building could be constructed. Tr. 4109-4121.
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Also in the mid 1990’s, Respondent Colette and the WWS accepted, from another
source, a self-mutilating chimp known as Sammy. Tr. 4897-4900. Ms. Colette accepted
Sammy knowing he was self-mutilating because she thought she would be able to
provide him proper care and because she felt sorry for him. Tr. 4902-4903. Dr.
Mahoney saw Sammy regularly beginning in 1996, and stated that he was the worst self-
mutilating chimp he had ever seen. He testified on the difficulty of determining what
triggers the self-mutilating behavior; how even finding a trigger does not mean than
another trigger will not turn up; that medications, which frequently have to be adjusted,
are a critical part of treatment; and that a self-mutilating chimp can never be assumed to
be fully cured. Tr. 4070-4073. He felt that the attempts by Colette and the WWS to find
the proper therapeutic treatment for Sammy were “robust.” Tr. 4089.

The attempts to get the appropriate permits to construct proper housing for the
chimps led to a multi-year imbroglio with federal, state, county and city officials.
Extensive testimony demonstrated that, for example, the State Fish and Game
Commission would not issue certain permits; the county would not consent to building
the new enclosure due to zoning issues; and there were issues with water regulations and
more. E.g., Tr. 2190-2195. A task force was created in response to a motion of the
County Board of Supervisors to find ways to assist the WWS to come into compliance
with a variety of county ordinances and regulations, but some meetings of the task force
included representatives from other government agencies. Tr. 1372-1374. Finally,
Respondent Lorsch offered, after being contacted by Respondent Colette, to try to take a

more active role (other than being a donor of funds) in helping the WWS deal with the
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various government agencies with whose rules the WWS was attempting to comply. Tr.
2186-2191.

Respondent Lorsch’s Involvement

Respondent Robert H. Lorsch unguestionably devoted significant time and
expense to the WWS. He performed a number of functions as the “best friend” of the
facility. He intended to use his connections and negotiations expertise to attempt to
resolve the issues that were plaguing the WWS. Tr. 2181-2202. In his efforts to resolve
the regulatory problems of the WWS he liaised with a number of high level city and
county officials. He spoke and met at various times with the District Attorney for Los
Angeles, the County Sheriff, the County Supervisor, the Fire Chief and others. Tr. 2196-
2200. With respect to these officials, he was clearly working as an unpaid representative
of the WWS. He devoted many hours to getting officials to work together to create a
process where the WWS could take the steps that would get it back into compliance with
all the government entities involved.

Lorsch was also involved in fund-raising for the facility. He was a donor for a
number of years before he became involved in helping the WWS in ways other than
writing checks. He participated in fund raisers, including sending invitations in his name
to be a guest/donor at functions. For example, he sent personal invitations to attend the
2003 Safari Brunch.* He brought the WWS to the attention of friends, acquaintances and
colleagues. He invited potential donors to the WWS to brunches or other events at

Martine Colette’s house, located on the edge of the WWS property. He occasionally

* Interestingly, the invitation in evidence at CX 49 is the one extended to by Respondent Lorsch to Counsel
for Complainant Colleen Carroll.
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wrote columns in the WWS magazine, where he referred to himself and was referred to
as the WWS “best friend.”

One of Respondent Lorsch’s columns was referenced a number of times in this
proceeding. In his “best friend” letter in the spring 2003 Wildlife Waystation Magazine
Lorsch announced the WWS’s institution of “Operation Mole.” CX 19, pp. 2-3. Lorsch
testified that he was concerned that several present and former WWS employees and
volunteers were spreading unfounded stories to a variety of government officials and
were slandering the WWS, even though non-disclosure agreements were signed by
employees and volunteers. Believing that people who discover problems and go to
authorities instead of management are “in the gutter,” Tr. 3180, and reacting to what he
believed were threats and harassment, he announced in his letter that *“ a Waystation “best
friend”” would provide a $100 reward or a $250 charitable organization for anyone who
could identify those who were providing “regulators” “inaccurate information” with the
award to be doubled if the individual identified was a current volunteer or employee of
the WWS. Apparently there were no takers for this program.

Testimony was overwhelming that Lorsch did not have a role in the day to day
operations of the WWS. (e.g., Tr. 2240-2250, 3821-3873). While the figurative altitude
varied, Lorsch was described, by himself and others, as someone who operates at 50,000
feet, rather than at ground level, as a “big picture” person, rather than someone who is
concerned with details. Tr. 3896-3897. It is clear that he knew very little, if anything,
about how to care for animals, what type of staff was necessary to properly operate the
facility, how the cages should be constructed, etc. It is clear that he did not know much

about the animals at the facility, only that he wanted to help the WWS work out its
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differences with the USDA, the State of California, the County of Los Angeles and any
other government entities that the WWS was dealing with.

On the other hand, it was made clear that the exit interviews for the August and
September inspections could not be conducted unless Lorsch was present via telephone.
Tr. 3253. Even though, on the occasions most relevant to this proceeding, Lorsch was
not a member of the WWS Board of Directors, and had no official title other than that of
“best friend” he played a significant role in some aspects of WWS operations. Inspector
Lorang testified that Martine Colette told her during the August inspection that she was
only in charge of the animals and that Robert Lorsch was in charge of the facility and its
employees, and that was why he had to be present, via telephone at the exit conferences.
Tr. 232. Dr. Garland confirmed Inspector Lorang’s observations, noting that she had
never seen Ms. Colette defer to anyone in an exit interview to the extent she deferred to
Mr. Lorsch. (Tr. 3253-3256).

Other witnesses testified as to their understanding of Respondent Lorsch’s role
vis-a-vis the WWS. Dr. Jennifer Conrad testified that over time he changed from being a
donor to “being almost a CEO.” Tr. 1186. Roberta Fesler, Senior Assistant Counsel, Los
Angeles County, testified that Mr. Lorsch said he was committed to seeing the WWS
through resolving its regulatory issues, and that “he was going to personally see to
installing a new management at the Wildlife Waystation.” Tr. 931.

Lorsch himself seemed to portray himself as someone in charge, even in his
interactions with USDA. Thus, in a letter to Dr. Robert Gibbens, the Western Director of
APHIS, Mr. Lorsch represented that the WWS license should be provisionally reinstated.

RLX 4. He stated that “Because of all the actions taken by the WayStation under my
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guidance,” that most of the violations that led to the license suspension were corrected.
Id. (emphasis supplied). He signed the letter as “VVolunteer & Best Friend to The
Animals.” The WWS web site referred to him in July 2003 as their “’Best Friend’ or
unofficial CEO since early 2002,” CX 40, p. 6, and in December 2003 referred to him as
“Chairman of the WayStation. Id., at p. 8.

Although not a member of the WWS board, Lorsch clearly had a significant
influence over actions taken by the board. Thus, as an invited guest at a board meeting
on June 28, 2002, before the issuance of the Consent Decision, Lorsch suggested that the
regulatory issues could be better resolved if the board of directors and the CEO (Ms.
Colette) resign and that new appointments be made. During that meeting, a motion was
unanimously passed which committed each board member to offer his or her resignation.
“Robert Lorsch indicated he would utilize best efforts to secure interested qualified
people to serve as directors and further that he would act as chairman. RLX 60, pp. 16-
17. In November, 2002, the WWS board agreed to enter into a consulting agreement
with Mr. Lorsch and/or RHL Group (his company), and in January, 2003 the board
resolved to add Mr. Lorsch as an additional insured under their liability policy. The
Operations Manager, A. J. Durtschi, was hired after being recommended by Mr. Lorsch,
as were the new operator of the website and the new purveyor of long-distance telephone
service.

Facts regarding conditions at the WWS during the three inspections

Complainant contends that both Respondents are liable for alleged violations
discovered during the course of the three inspections (although Lorsch is only charged

with violations from the September and October inspections). Most of these allegations
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hinge on whether the facility was exhibiting during the suspension period, since if | find
that the facility was not exhibiting, those allegations concerned with how the facility was
operating are no longer viable.

Personnel issues—Several of the allegations concerned whether the WWS met
the regulatory requirements concerning adequacy of veterinary staff and adequacy of
trained personnel in general. Inspector Lorang testified that she wrote Respondents up
for failure to have a sufficiently experienced attending veterinarian on duty, stating that
the full-time veterinarian at the facility, Adam Gerstein, was newly licensed and did not
have the requisite expertise in dealing with exotic animals. Tr. 314-316. The inspection
team agreed that while Dr. Rebecca Yates, the WWS’s former attending veterinarian was
fully qualified, she could not be considered an attending veterinarian because there was
not a written “formal arrangement,” as required by the regulations. Dr. Yates apparently
agreed that Dr. Gerstein was relatively inexperienced, stating that she did not let him
work by himself on any complicated matters, but she also stated that he had more
experience than she did when she started working at WWS. Tr. 1983, 4757-4758. She
worked part-time for the WWS during the time period the inspections at issue took place.
Tr. 1926, 1983. In fact, she testified that she believed that she was the veterinarian of
record, and that she was always on call during this time. Tr. 1983. In addition, the staff
included Silvio Santinello, who was a licensed veterinarian in Mexico, but did not have a
U.S. license to practice veterinary medicine. Dr. Yates stated that the facility was well
equipped, and that she had the authority to order any drug, that it had outside specialists

available, Tr. 4748-4749, and that it provided 24/7 veterinary care. Tr. 4747.
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Likewise, Dr. James Mahoney, testified that he believed Yates, Gerstein and
Santinello were well-qualified to handle the WWS animals, and that the care provided at
the facility was “effective and met “the needs of its animals.” Tr. 4058.

Environmental enhancement—Several violations were alleged concerning
whether there was sufficient environmental enhancement for the animals at the WWS.
While these allegations concerned the lack of proper environmental enhancement in
general, they were focused on whether the chimps were receiving adequate enhancement,
whether there was a written up-to-date plan, and whether the records of engaging in
environmental enhancement activities were too “sketchy.” The September and October
inspection reports particularly emphasized, as an alleged violation, the treatment of
Sammy, the self-mutilating chimp. During the September inspection, Inspectors Lorang
and Garland viewed, and videotaped, Sammy behaving normally, Tr. 752-753 (in fact he
was eating a popsicle), but displaying some wounds that were undisputedly the result of
self-mutilation. CX 34, 35. They also observed flies around the wounds.

Sammy was self-mutilating on arrival at the facility and the WWS consulted with
a specialist as to how to get him to stop this behavior. Throughout his stay at WWS, a
variety of medications and therapies were tried, with varying results. Dr. Mahoney
thought that the environmental enhancement was adequate. After the inspection, the
inspection team recommended that an outside consultant be hired to work with Sammy
and establish a more formal environmental enhancement program. As a result, Jennie
McNary, the curator at the Los Angeles Zoo, was hired to consult with the WWS and its
employees on the handling of the chimp colony. CX 37, Tr. 5034-5036. When she

arrived to begin her six-months of consulting, she observed that the chimps appeared to
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be in good health overall, both physically and socially. Tr. 5038. However, she felt there
was a need for a working plan involving more environmental enhancement. She
particularly focused on Sammy in an attempt to find the cause of his self-mutilating
episodes. Tr. 5039-5042. Sammy was the most severe self-mutilator she had ever
encountered. Tr. 5090. A combination of medication and operant conditioning
techniques resulted in significant improvement in Sammy’s behavior, to the extent that,
when she went back on a follow-up visit a year later, she was “markedly pleased” with
Sammy’s behavior and condition. Tr. 5043. She also instituted a practice of logging and
charting chimp behavior, particularly Sammy’s, during the period of her consultancy. Tr.
5044-5046. She never figured out exactly what was triggering Sammy’s self-mutilating
behavior, Tr. 5058. She stated that an observation of Sammy of from 20-30 minutes
would not suffice for a total assessment. Tr. 5088-5089.
Discussion

While my ultimate rulings in these consolidated cases are based on relatively
limited findings of fact, | am making several additional findings of fact, and several
additional conclusions of law, in the interests of overall judicial economy in the event
that my initial decision is overruled—either by the Judicial Officer or by the federal
courts. Thus, even though I dismiss most of the violations alleged to have been
discovered during the course of the three inspections on the basis that Respondents were
not exhibitors, | make additional factual findings, and include some discussion, in the
event that it is determined on appeal that exhibiting did take place as alleged.

1. The instances alleged to constitute exhibiting without a license were not

violations of the Consent Decision.
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Since | find that Respondents Colette and Lorsch were not operating as exhibitors,
most of the violations alleged in the Second Amended Complaint cannot survive, as the
regulations generally apply to exhibitors. The Complainant alleges that on at least 16
different occasions Respondents acted as exhibitors, either by holding fundraisers on or
off-site, by allowing potential volunteers to participate in a tour of the facility, or by
having potential donors attend a brunch and presentation at Respondent Colette’s house.
| find that these types of events were not exhibitions as would be prohibited by the
Consent Decision, since | hold that the Consent Decision was not intended to bar such
basic and necessary activities, essential to the existence of the WWS, as fund-raising and
volunteer assistance to care for the animals in its charge. Since Complainant failed to
demonstrate, or Respondents successfully refuted, that any of the cited “exhibitions”
constituted exhibiting such as would be regulated by the Act, I conclude that there was no
exhibiting and that most of the actions for which Respondents have been cited should be
dismissed.

As a general rule, it is a serious violation of the Act to exhibit animals without a
license. The suspension of a license would appear to prevent any exhibition at a facility.
However, it was clearly recognized by the parties at all times, that bringing the WWS
into compliance was going to be a costly and time-consuming endeavor. With nearly 300
violations to be corrected, including substantial construction or reconstruction, the
Consent Decision provided that the license would be suspended until APHIS determined
that the facility was in compliance. It appeared to be the parties understanding that when
the WWS believed it was in full compliance, it would call APHIS and request an

inspection so that APHIS could determine whether it was in compliance. Dr. Gibbens

21



testified that when APHIS is conducting a licensing inspection for a facility whose
license has been suspended, that normally any violations they find would not be the

subject of an enforcement action, and that Respondents were only cited here because they

were conducting regulated activities, i.e., exhibitions. Tr. 5215-5216. Interestingly,
Complainant apparently issued its initial complaint in this matter, which only contained
counts relating to exhibiting without a license, on August 15, 2003. The complaint was
mailed out by the Hearing Clerk on August 18 and was not received by the then
Respondents (the WWS and Ms. Colette) until after the conclusion of the requested
inspection. Thus, while this was a requested inspection, it is safe to assume that the
WWS and Ms. Colette were expecting that the only issues the inspection was to resolve
was whether the suspension of the exhibitor’s license should be lifted.’

Constraints against exhibiting were also imposed by California Fish and Game
and Los Angeles County. To make sure that they could bring certain visitors, such as
potential volunteers and donors, and occasionally members of the media, to the facility,
the WWS worked out a protocol with the state and local entities allowing such visits
subject to certain constraints. No such agreement was entered into with APHIS,
however, and APHIS, through Dr. Gibbens and Colleen Carroll, made it clear that they
did not consider the federal government bound by the agreement with the state and
county governments. They jointly participated in at least one phone call with Mr. Lorsch

to discuss possible ways for the WWS to generate donors or media attention in order to

® Although it is not a factor in my decision, | am struck by the somewhat disingenuous conduct of APHIS
with regard to the conduct of these inspections. While the inspections were clearly not routine inspections,
for which no notice is given, the WWS and Ms. Colette were unquestionably under the impression, at the
time of the August inspections, that this was merely an inspection to determine if they were eligible to have
their license renewed, and that they would not be subject to sanctions. It was not until they received the
original complaint, several days after the conclusion of the inspection, that they would have had any notion
that this was the type of inspection that could lead to civil penalties.

22



attract funds for the facility. Tr. 5196-5198. Emails were exchanged as well. In one,
Ms. Carroll responded to an inquiry by David Krantz, counsel to the WWS, on whether
the ban on exhibiting included the media, that it was APHIS’s position that reporters
were considered members of the public in that context. CX 45, p. 2. Responding to a
follow-up email from Mr. Lorsch, Ms. Carroll stated “I am not comfortable responding to
inquiries about whether a certain scenario would or would not constitute a violation of the
AWA or the regulations” and that the WWS should seek legal advice from its own
counsel. Id., at p. 1. Itis fair to conclude that APHIS clearly did not approve any of the
actions taken by Respondents that resulted in media events, bus tours of potential
volunteers, meetings on site with potential donors, and off-site events where animals
were displayed, even when those animals were not owned or handled by Respondents or
their employees.

However, the fact that APHIS disapproved of these activities and was of the
opinion they were a violation of the Consent Decision does not make it so. | find that the
cited activities did not violate the terms of the Consent Decision as they did not constitute
exhibitions under the Act and the regulations.

The testimony concerning violations allegedly committed by conducting tours of
potential volunteers was particularly vague and noncompelling. It is undisputed that the
WWS needed significant numbers of volunteers to function properly. APHIS has not
demonstrated that a ban on exhibiting precludes the normal recruitment of volunteers for
an operation where volunteers are essential. The fact that some of the individuals who

signed up for a volunteer tour decide, after the tour, that they are not interested in doing
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the work of a volunteer is totally expected, as was people tearing up their applications
after seeing the facility and the type of work expected from a volunteer.®

I also find that bringing potential donors to visit Ms. Colette, even if seeing the
animals was included, is in the same category as bringing potential volunteers on site, and
is not a violation of the ban on exhibiting. In order to attempt to garner significant
donations necessary to complete repairs and continue to run the facility, it was reasonable
for the WWS to expect that they would not receive sizeable contributions without
showing the facility to potential donors. These extremely limited groups who were there
to meet with Ms. Colette and discuss the operations of the WWS were hardly within the
realm of public exhibitions contemplated by the regulations. Even if the WWS was not
complying with the protocol with the State and county governments, which did not bind
the USDA in any event, | hold that these visits did not constitute exhibiting without a
license. That potential donors were on the premises at least fifteen times, according to
Complainant’s brief, for these purposes, is totally consistent with the universal
understanding that donations—substantial donations—would be needed to effectuate the
repairs necessary to achieve compliance with the Consent Decision as well as to maintain
the organization’s normal operations.

Likewise, the holding of off-site fundraisers, where WWS animals were not
displayed, did not constitute a violation of the ban on exhibiting without a license. The
Safari for Life, held at the Sportsmen’s Lodge in Studio City, was clearly for the benefit

of the WWS. While regulated animals were present at this function, they were not from

® The 2002 Consent Decision contained numerous findings concerning the insufficient number and
inadequate training of employees and volunteers. This recognition of the need for volunteers is
inconsistent with any contention that a legitimate volunteer recruitment program is a violation of the
Consent Decision.
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the WWS.” Rather, other holders of exhibitors’ licenses brought animals and handled
them at the benefit. Complainant raised the theory, both at the hearing and in its brief,
that if a fundraiser is held for the benefit of the WWS, that the WWS is responsible for
the exhibiting of animals even where the license to exhibit is held by the organization
bringing the animals to the fundraiser, and even though WWS did not handle the animals
in any way; that as long as the fundraiser was held under the auspices of the WWS, then
the WWS was responsible for the animals. Tr. 1545.

Complainant’s argument in this area is unconvincing. APHIS has not shown any
provision in the 2002 Consent Decision nor any statutory, regulatory or case law holdings
that would cause the lawful acts of other persons or organizations to somehow be a basis
for finding a violation against Respondents. 1 find it a real stretch of the Act and
regulations to require that a person or organization for which a benefit is being held can
be deemed to be responsible, as an exhibitor, for regulated animals that other licensees
bring to the benefit, where the animals are not being handled in any way by the
beneficiary of the event. This theory would seem to lead to potentially absurd results—
could a parent who hired a performer with an animal act at a children’s birthday party be
liable for exhibiting without a license? Would the beneficiary of any fund raiser be
potentially liable as an exhibitor if regulated animals were used in some aspect of the
fund raiser? Such results seem beyond the purview of the Act.

The case law likewise does not support Complainant’s argument. No case has
been cited that would support a finding that an entity could be found to be exhibiting

because it was the beneficiary of a fund raiser where animals owned and handled by

" Ms. Colette apparently brought a few animals that were not considered regulated, including a snake, an
eagle and some Ilamas. While Dr. Gibbens stated that llamas were regulated, no evidence in support of this
statement was presented.
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licensed exhibitors were exhibited. In re Bill Lozier, 60 Agric. Dec. 28 (2000), cited by

Complainant, offers no support for this position, as in that case there was no question that
bears were exhibited by that respondent to the public for his benefit. Inre. Lang, 57
Agric. Dec. 59 (1998), also cited by Complainant, sheds no light, and does not stand for
any of the propositions cited in the brief.

With respect to the llamas that were admittedly brought to this event, there was no
evidence presented that these llamas were regulated animals. Dr. Gibbens testified that
animals could be regulated in some contexts while being unregulated in others, a

statement that is reflected in In re Joseph A. Woltering, d/b/a Buckeye Llama Ranch, 46

Agric. Dec. 768, 772, 776 (1987), but there is no testimony which would indicate that the
Ilamas Ms. Colette brought to this function were regulated. Since the burden of proof is on
Complainant, I find that they did not demonstrate, by a preponderance of the evidence, that

any regulated animals in the control of WWS were exhibited at the Safari for Life function.

I also find that “Chimp Liberation Day” was a newsworthy event that did not
constitute exhibiting as defined in the Act and regulations. The opening of the new chimp
facilities, after years of effort, did not even involve the exhibition of any animals, as the new
chimp house was not actually occupied at the time of the event. The event was held in the
form of a press conference, and no witnesses testified that any animals were exhibited.® Tr.
1497-1499. Respondent Lorsch characterized the event as “a media conference to show to
the news media the progress that the Waystation had made in complying with the

construction of new cages for the chimpanzees.” Tr. 4265. Lorsch and others had

& One witness, Jerry Brown, WWS’s publicist, stated that animals were present in the sanctuary in that they
were in their cages and were some may have been visible to some of the attendees at the event, but did not
specify what the animals were and how proximate they were to the attendees.
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participated in a conversation with Colleen Carroll and Dr. Gibbens, as well as with their
own counsel, and were basically advised that whether conducting a media event was banned
by the Consent Decision was something they should talk to their own attorneys about. Tr.
4268-4270. After consulting with an unspecified number of attorneys, they came to a
consensus that holding the press conference would not be a violation®, and that the Los
Angeles County legal staff found that the WWS had a constitutional right to hold such a
press conference. ™

Rather than treat this as a first amendment issue involving freedom of the press, |
find that the viewing of the new chimp facilities was not an exhibition of the type that
would be prohibited by the Consent Decision. The purpose of the event was to highlight the
efforts and accomplishments of the WWS in finally being able to construct a facility suitable
for the large number of chimps it had received over the years, particularly the laboratory
chimps received via Dr. Mahoney. At this event, only media, government employees and
WWS personnel were admitted to the facility. While animals were visible, there is no
evidence that there was any exhibit, and there was no evidence that the chimps themselves
were even in the new facility at the time of their media unveiling.™*

Accordingly, | find that the WWS did not exhibit in violation of the 2002 Consent

Decision.

® Since Ms. Carroll suggested that Respondents seek the advice of counsel, and since Respondents did in
fact act according to their counsels’ advice, it is difficult to conjure up a situation that could be any less
“willful,” yet Respondents are charged with a willful violation of the regulations.

19 In actuality, the county’s sympathetic position was a result of a settlement of a lawsuit filed by the WWS
seeking, among many other things, to open the WWS to the media for some purposes. Tr. 4334-4337.

1 |ikewise, | do not find that the private “fact-finding” tour arranged for Senator Brownback was an
exhibition of the type for which an exhibitor’s license was required. While an elected official may be
considered a member of the public, under these circumstances the tour was within the Senator’s official
duties.
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2. l also find that Respondent Robert Lorsch should not be held liable for
cited violations for acting as the agent of Martine Colette and the WWS. In many
ways, the government’s case against Lorsch illustrates the maxim that “no good deed goes
unpunished*.” Although he played a significant role at the WWS, as a “best friend”, a
donor, advocate and fundraiser, and as an intermediary with respect to getting the WWS and
the various government entities that the WWS was trying to resolve issues with to reach
agreements to allow the WW